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JUDGES  AND  LAW  OFFICERS. 


The  want  having  been  felt  of  some  memoranda  of  the  changes 
which  have  taken  place  among  the  Judges  and  Law  Officers, 
and  of  the  new  appointments  which  have  been  made,  the  Council 
of  Law  Bepoktlng  has  caused  the  following  list  to  be  compiled. 

It  contains  the  names  of  all  the  Judges  of  the  Superior  Courts 
and  Law  Officers  of  the  Crown  who  have  held  office  or  have  been 
appointed  from  the  commencement  of  the  publication  of  the  Law 
Eepokts  (November  2nd,  1865)  to  the  Michaelmas  Sittings 
(October  24th,  1887). 

It  is  proposed  in  future  to  continue  these  memoranda  year  by 
year. 


THE  LORD  CHANCELLORS. 

The  Right  Honourable  Lord  Cranworth  (Sir  Robert  Monsey 
Rolfe).  First  returned  to  Parliament  in  1832  for  Penryn  ;  K.C.,  1832  ; 
Solicitor-General,  1834,  and  again  in  1835  ;  created  Serjeant,  and  ap- 
pointed a  Baron  of  the  Court  of  Exchequer,  1839 ;  Vice- Chancellor,  1850  ; 
Lord  Justice,  1851 ;  Lord.  Chancellor,  1852  to  1858 ;  and  again  in  1865 
{July  7),  in  the  place  of  Lord  Westbury.*  Resigned  in  1866.  Died 
on  July  26,  1868. 

The  Rt.  Hon.  Lord  Chelmsford  (Sir  Frederic  Thesiger).  K.C.. 
1834;  first  returned  to  Parliament  in  1840  for  Woodstock;  Solicitor- 
General,  1844;  Attorney-General,  1845  to  1846;  and  again  in  1852; 
Lord  Chancellor,  1858  to  1859 ;  and  again  in  1866  {July  6),  in  the  place 
of  Lord  Oranworth.     Resigned  in  1868.    Died  on  Oct.  5,  187S. 

The  Rt.  Hon.  Earl  Cairns  (Sir  Hugh  M'Calmont  Cairns).  First 
returned  to  Parliament  in  1852,  for  Belfast;  Q.C.,  1856;  Solicitor- 
General,  1858  to  1859;  Attorney -General,  1866  {July  10),  in  the  pkun 
o/Sir  Roundell  Palmer  ;  Lord  Justice,  1866  {Oct.  31),  in  the  place 

*  With  the  exception  of  Lord  Wcstbury,  the  names  of  the  predecessors  of  Judges 
arc  alone  given  who  were  in  office  on  Nov.  2nd,  1865,  or  who  were  appointed  sub- 
sequently to  that  date. 
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of  Sir  J.  L.  Knight-Bruce  ;  Lord  Chancellor,  1868  {Feb.  29),  in  the 
place  of  Lord  Chelmsford  ;  and  again  in  1874  (Feb.  21),  in  the  place 
o/Lord  Selborne.    Resigned  in  1880.    Died  on  April  2,  1885. 

The  Rt.  Hon.  Lord  Hatherley  (Sir  William  Page- Wood).  Q.C., 

1845  ;  first  returned  to  Parliament  in  1847,  for  Oxford ;  Solicitor- General, 
1851 ;  Vice- Chancellor,  1853  (Jan.  10) ;  Lord  Justice,  1868  (March  6),  in 
the  place  of  Lord  Cairns  ;  Lord  Chancellor,  1868  (Dec.  9),  in  the  place 
of  Lord  Cairns.    Resigned  in  1872.    Died  on  July  10,  1881. 

The  Rt.  Hon.  Earl  op  Selborne  (Sir  Roundell  Palmer).  First 
returned  to  Parliament  in  1847,  for  Plymouth;  Q.C.,  1849;  Solicitor- 
General,  1861 ;  Attorney-General,  1863  (0c$.  3);  Lord  Chancellor,  1872 
(0c£.  15),  in  the  place  of  Lord  Hatherley;  and  again  in  1880 
(April  28),  in  place  of  Lord  Cairns.    Resigned  in  1885. 

The  Rt.  Hon.  Lord  Halsbury  (Sir  Hardinge  Stanley  Giffard). 
Q.C.,  1865;  Solicitor- General,  1875  (Nov.  25),  in  the  place  of  Sir  John 
Holker  ;  first  returned  to  Parliament  in  1877  for  Launceston ;  Lord 
Chancellor,  1885  (June  24),  in  the  place  of  Lord  Selborne  ;  and  again 
in  1886  (Aug.  3),  in  the  place  o/Lord  Herschell. 

The  Rt.  Hon.  Lord  Herschell  (Sir  Farrer  Herschell).  Q.C., 
1872 ;  first  returned  to  Parliament  in  1874,  for  the  city  of  Durham ; 
Solicitor-General,  1880  (May  3),  in  the  place  of  Sir  Hardinge 
Stanley  Giffard;  Lord  Chancellor,  1886  (Feb.  6),  in  the  place  of 
Lord  Halsbury.   Resigned  in  1886. 

THE  LORDS  OF  APPEAL  IN  ORDINARY. 

The  Right  Honourable  Lord  Blackburn  (Sir  Colin  Blackburn). 
Created  Serjeant,  and  appointed  a  Justice  of  the  Court  of  Queen's  Bench, 
1859  (June  28) ;  appointed  in  1876  (Oct.  16),  a  Lord  of  Appeal  in 
Ordinary,  in  pursuance  of  39  &  40  Vict.  c.  59,  s.  6.    Resigned  in  1887. 

The  Rt.  Hon.  Lord  Gordon  (Edward  Strathearn  Gordon).  Q.C., 
1868 ;  Solicitor-General  for  Scotland,  1866 ;  first  returned  to  Par- 
liament in  1867  for  Thetford ;  Lord  Advocate,  1867,  and  again  in  1874 ; 
appointed  in  1876  (Oct.  17),  a  Lord  of  Appeal  in  Ordinary,  in  pursuance 
of  39  &  40  Vict.  c.  59,  s.  6.   Died  on  Aug.  21, 1879. 

The  Rt.  Hon.  Lord  Watson  (William  Watson).  Solicitor-General 
for  Scotland  1874 ;  Lord  Advocate,  1876 ;  first  returned  to  Parliament 
in  1876  for  Glasgow  and  Aberdeen  Universities;  appointed  in  1880 
(April  28)  a  Lord  of  Appeal  in  Ordinary  in  the  place  o/Lord  Gordon. 

The  Rt.  Hon.  Lord  FitzGerald  (John  David  FitzGerald).  Q.C., 
1847  ;  first  returned  to  Parliament  in  1852  for  Fnnis;  Solicitor- General 
for  Ireland,  1855 ;  Attorney -General  for  Ireland,  1856  and  again  in 
1859;  Judge  of  the  Court  of  Queen's  Bench,  Ireland,  1860;  appointed  in 
1882  (June  23)  a  Lord  of  Appeal  in  Ordinary,  in  pursuance  of  39  &  40 
Vict.  c.  59,  s.  14. 
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The  Rt.  Hon.  Lord  Macnaghten  (Edwaed  Macnaghten).  Q.C., 
1880;  first  returned  to  Parliament  in  1880  for  Co.  Antrim;  appointed 
in  1887  {Jan.  25),  a  Lord  of  Appeal  in  Ordinary  in  the  place  of  Lord 
Blackburn. 

THE  MASTERS  OF  THE  ROLLS. 

[By  virtue  of  44  &  45  Vict.  c.  G8,  s.  2  (Aug.  27,  1881),  a  Master  of  the  Rolls 
is  not  a  Judge  of  the  High  Court  of  Justice,  but  is  a  Judge  of  the  Court  of 
Appeal.] 

The  Right  Honourable  Lord  Romilly  (Sir  John  Eomilly).  Q.C., 
1843;  first  returned  to  Parliament  in  1832  for  Bridport;  Solicitor- 
General,  1848;  Attorney -General,  1850;  Master  of  the  Bolls,  1851 
(March  28) ;  raised  to  Peerage  in  1865.  Resigned  in  1873.  Died  on 
Dec.  23, 1874. 

The  Rt.  Hon.  Sir  George  Jessel.  Q.C.,  1865 ;  first  returned  to 
Parliament  in  1868  for  Dover;  Solicitor- General,  1871  (Nov.  10),  in 
the  place  of  Sir  John  Duke  Coleridge ;  Master  of  the  Eolls,  1873 
(Aug.  30),  in  the  place  of  Lord  Romilly.    Died  on  March  21, 1883. 

The  Rt.  Hon.  Lord  Esher  (Sir  William  Baliol  Brett).  Q.C., 
I860;  first  returned  to  Parliament  in  1866  for  Helston;  Solicitor- 
General,  1868  (Feb.  10),  in  the  place  o/Sir  Charles  Jasper  Selwyn  ; 
created  Serjeant  and  appointed  in  1868  (Aug.  24),  a  Justice  of  the  Court 
of  Common  Pleas,  in  pursuance  of  31  &  32  Vict.  c.  125,  s.  11,  sub-s.  8  ;  a 
Justice  of  Appeal  in  1876  (Oct.  27),  in  pursuance  of  39  &  40  Vict.  c.  59, 
s.  15,  taking  the  title  of  Lord  Justice  of  Appeal  in  1877,  by  virtue  of 
40  &  41  Vict.  c.  9,  s.  4;  Master  of  the  Bolls,  1883  (April  3),  in  the  place 
of  Sir  George  Jessel. 

THE  LORDS  JUSTICES  OF  APPEAL. 

[These  Judges  were  "  Lords  Justices"  until  1875,  when  by  38  &  39  Vict.  c.  77, 
s.  4,  their  office  was  extended  and  their  name  was  changed  to  "  Justices  of 
Appeal."  This  title  was  abolished  in  1877,  and  the  present  title  was  sub- 
stituted by  40  &  41  Vict.  c.  9,  s.  4.  The  Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Rolls,  and  the  President  of  the 
Probate  Division  are  ex  officio  Judges  of  this  Court.] 

The  Right  Honourable  Sir  James  Lewis  Knight-Bruce.  K.C., 
1829 ;  first  returned  to  Parliament  in  1831  for  Bishop's  Castle;  Vice- 
Chancellor,  1841;  Lord  Justice,  1851  (Oct.  14).  Besigned  in  1866.  Died 
on  Nov.  7,  1866. 

The  Rt.  Hon.  Sir  George  James  Turner.  Q.O.,  1840 ;  first  returned 
to  Parliament  in  1847/or  Coventry;  Vice-Chancellor,  1S51 ;  Lord  Justice, 
1853  (Jan.  10).    Died  on  July  9,  1867. 
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The  Rt.  Hon.  Sir  Hugh  M'Calmont  Cairns.  See  The  Lord  Chan- 
cellors. 

The  Rt.  Hon.  Sir  John  Bolt.  Q.C.,  1846;  first  returned  to  Parlia- 
ment in  1857  for  the  Western  Division  of  Gloucestershire;  Attorney  - 
General,  1866  (Oct.  29),  in  the  place  of  Sir  H.  M.  Cairns  ;  Lord  Justice, 
1867  {July  18),  in  the  place  of  Sir  George  J.  Turner.  Resigned  in 
1868.    Died  on  June  6,  1871. 

The  Rt.  Hon.  Sir  Charles  Jasper  Selwyn.  Q.C.,  1856;  first  re- 
turned to  Parliament  in  1859  for  Cambridge  University ;  Solicitor- 
General,  1867  (July  18),  in  the  place  of  Sir  John  Burgess  Karslake  ; 
Lord  Justice,  1868  (Feb.  8),  in  the  place  of  Sir  John  Rolt.  Died  on 
August  11,  1869. 

The  Rt.  Hon.  Sir  "William  Page  Wood.    See  The  Lord  Chancellors. 

The  Rt.  Hon.  Sir  George  Markham  Gippard.  Q.C.,  1859;  Vice- 
Chancellor  in  1868  (March  12),  in  the  place  of  Sir  William  Page 
Wood;  Lord  Justice  in  1869  (Jan.  11),  in  the  place  of  Lord 
Hatherley.    Died  on  July  13,  1870. 

The  Rt.  Hon.  Sir  William  Milbourne  James.  Q.C.,  1853;  Vice- 
Chancellor  in  1869  (Jan.  11),  in  the  place  of  Sir  George  Markham 
Giffard  ;  Lord  Justice  in  1870  (July  4),  in  the  place  of  Sir  Charles 
Jasper  Selwyn.   Died  on  June  7,  1881. 

The  Rt.  Hon.  Sir  George  Mellish.  Q.C.,  1861;  Lord  Justice  in  1870 
(Aug.  4),  in  the  place  of  Sir  George  Markham  Gippard.  Died  on 
June  16,  1877. 

The  Rt.  Hon.  Sir  Richard  Baggallay.  Q.C.,  1861 ;  first  returned  to 
Parliament  in  1865  for  Hereford;  Solicitor-General,  1868  (Sept.  14), 
m  the  place  of  Sir  W.  B.  Brett  ;  Solicitor- General  in  1874  (_Fe&.  27), 
in  the  place  of  Sir  William  G.  G.  T.  Yernon  Harcourt  ;  Attorney- 
General  in  1874  (April  20),  in  the  place  of  $ir  John  Burgess  Kars- 
lake  ;  appointed  a  Justice  of  Appeal  in  1875  (Nov.  5),  in  pursuance 
of  38  &  39  Vict.  c.  77,  s.  4  (see  head-note).    Resigned  in  1885. 

The  Rt.  Hon.  Lord  Bramwell  (Sir  George  William  Wilshere 
Bramwell).  Q.C.,  1851 ;  created  Serjeant,  and  appointed  a  Baron  of 
the  Court  of  Exchequer  in  1856  (Jan.  8);  a  Justice  of  Appeal  in  1876 
(Oct.  27),  in  pursuance  of  39  &  40  Vict.  c.  59,  s.  15  (see  head-note).  Re- 
signed in  1881,  and  was  raised  to  the  Peerage  in  1882. 

The  Rt.  Hon.  Sir  William  Baliol  Brett.  See  The  Masters  of  the 
Rolls. 

The  Rt.  Hon.  Sir  Richard  Paul  Amphlett.  Q.C.,  1858 ;  first  returned 
to  Parliament  in  1868  for  the  Eastern  Division  of  Worcestershire ;  created 
Serjeant  and  appointed  a  Baron  of  the  Court  of  Exchequer  in  1874 
(Jan.  23),  in  the  place  of  Sir  Samuel  Martin  ;  a  Justice  of  Appeal  in 
1876  (Oct.  27),  in  pursuance  of  39  &  40  Vict.  c.  59,  s.  15  (see  head-note). 
Resigned  in  1877.    Died  on  Dec.  7,  1883. 
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The  Rt.  Hon.  Sir  Henry  Cotton.  Q.C.,  1866;  a  Lord  Justice  of 
Appeal  in  1877  (June  28),  in  the  place  of  Sir  George  Mellish. 

The  Rt.  Hon.  Alfred  Henry  Thesiger.  Q.C.,  1873;  Lord  Justice 
of  Appeal  in  1877  (Nov.  2),  in  the  place  of  Sir  Richard  Paul 
Amphlett.    Died  on  Oct.  20,  1880. 

The  Rt.  Hon.  Sir  Robert  Lush.  Q.C.,  1857;  created  Serjeant  and 
appointed  a  Justice  of  the  Court  of  Queen's  Bench  in  1865  (Nov.  2) ;  a 
Lord  Justice- of  Appeal  in  1880  (Nov.  5),  in  the  place  of  The  Right 
Hon.  A.  H.  Thesiger.    Died  on  Dec.  27, 1881. 

The  Rt.  Hon.  Sir  Nathaniel  Lindley.  Q.C.,  1872,  created  Serjeant 
and  appointed  a  Justice  of  the  Court  of  Common  Pleas  in  1875  (May  12), 
in  the  place  of  Sir  J.  W.  Huddleston;  a  Lord  Justice  of  Appeal  in 

1881  (Nov.  1),  in  the  place  of  Sir  G.  W.  W.  Bramwell. 

The  Rt.  Hon.  Sir  John  Holker.  Q.C.,  1868;  first  returned  to  Parlia- 
ment in  1872  for  Preston ;  Solicitor-General  in  1874  (April  20),  in  the 
place  o/Sir  Richard  Baggallay  ;  Attorney- General  in  187 '5  (Nov.  25), 
in  the  place  of  Sir  Richard  Baggallay  ;  a  Lord  Justice  of  Appeal  in 

1882  (Jan.  14),  in  the  place  of  Sir  Robert  Lush.  Died  on  May  24,  , 
1882. 

The  Rt.  Hon.  Sir  Charles  Synge  Christopher  Bowen.  A  Justice 
of  the  High  Court  (Queen's  Bench  Division)  in  1879  (June  16),  in  the 
place  of  Sir  John  Mellor;  a  Lord  Justice  of  Appeal  in  1882  (June  2) 
in  the  place  of  Sir  John  Holker. 

The  Rt.  Hon.  Sir  Edward  Fry.  Q.C.,  1869;  a  Justice  of  the  High 
Court  (Chancery  Division)  in  1877  (April  27)  in  pursuance  of  40  &  41 
Vict.  c.  9;  Lord  Justice  of  Appeal  in  1883  (April  9),  in  the  place  o/Sir 
"William  Baliol  Brett. 

The  Rt.  Hon.  Sir  Henry  Charles  Lopes.  Q.C.,  1869 ;  first  returned 
to  Parliament  in  1868  for  Launceston ;  a  Justice  of  the  High  Court 
(Common  Pleas  Division)  in  1876  (Nov.  7),  in  the  place  of  Sir  Thomas 
Dickson  Archibald  ;  Lord  Justice  of  Appeal  in  1885  (Dec.  1),  in  the 
place  o/Sir  Richard  Baggallay. 


JUSTICES  OF  THE  HIGH  COURT  (CHANCEEY  DIVISION). 

[The  ordinary  Judges  of  the  Court  of  Chancery  were  "  Vice-Chancellors,"  but 
the  Judges  appointed  to  the  Chancery  Division  since  November  1st,  1875, 
were  called  "  Judges  of  the  High  Court."  By  40  &  41  Vict.  c.  9  (April  24 , 
1877),  they  are  to  be  styled  "  Justices  of  the  High  Court."] 

The  Right  Honourable  Sir  Richard  Torin  Kindersley.  K.C., 
1835;  Master  in  Chancery,  1848;  Vice- Chancellor,  1851  {Oct.  27V 
Resigned  in  1866.    Died  on  Oct.  22,  1879. 
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The  Rt.  Hon.  Sir  John  Stuart.  Q.C.,  1839 ;  first  returned  to  Parliament 
ml846 for  Newark;  Vice- Chancellor,  1852  (Sept.  24).  Resigned  in  1871, 
cm^  was  named  a  Privy  Councillor.    Died  on  Oct.  29,  1876. 

The  Hon.  Sir  William  Page  Wood.    See  The  Lord  Chancellors. 

The  Rt.  Hon.  Sir  Richard  Malins.  Q.C.,  1849;  first  returned  to 
Parliament  in  1852  for  Wallingford ;  Vice- Chancellor  in  1866  (Dec.  3), 
in  the  place  of  Sir  Richard  Torin  Kindersley.  Resigned  in  1881, 
and  ivas  named  a  Privy  Councillor  the  same  year.   Died  on  Jan.  15,  1882. 

The  Hon.  Sir  George  Markham  Giffard.  See  Lords  Justices  of 
Appeal. 

The  Hon.  Sir  William  Milbourne  James.  See  Lords  Justices  of 
Appeal. 

The  Rt.  Hon.  Sir  James  Bacon.  Q.C.,  1846;  Chief  Judge  in  Bank- 
ruptcy, 1869-1884 ;  Vice- Chancellor  {retaining  the  former  appointment) 
in  1870  (July  4),  in  the  place  of  Sir  William  Milbourne  James. 
Resigned  in  1886,  and  was  named  a  Privy  Councillor  the  same  year. 

The  Hon.  Sir  John  Wickens,  Vice- Chancellor  in  1871  (April  18),  in  the 
place  of  Sir  John  Stuart.    Died  on  Oct.  23,  1873. 

The  Hon.  Sir  Charles  Hall.  Vice- Chancellor  in  1873  (Nov.  11),  in  the 
place  of  Sir  John  Wickens.  Sir  Charles  Hall  was  the  last  Judge 
appointed  a  Vice- Chancellor.    Resigned  in  1882.    Died  on  Dec.  12,  1883. 

The  Hon.  Sir  Edward  Fry.  See  Lords  Justices  of  Appeal. 

The  Hon.  Sir  Edward  Ebenezer  Kay.  Q.C.,  1866  ;  Justice  of  the  High 
Court  (Chancery  Division)  in  1881  (March  30),  m  the  place  of  Sir 
Richard  Malins. 

The  Hon.  Sir  Joseph  William  Chitty.  Q.C.,  1874;  first  returned  to 
Parliament  in  1880  for  Oxford  ;  appointed  a  Justice  of  the  High  Court 
(Chancery  Division),  in  1881  (Sept.  6),  in  pursuance  of  4<4i  &  45  Vict, 
c.  68,  s.  5. 

The  Hon.  Sir  John  Pearson.  Q.C.,  1866;  Justice  of  the  High  Court 
(Chancery  Division)  in  1882  (Oct.  24),  in  the  place  of  Sir  Charles  Hall 
Died  on  May  13,  1886.  ' 

The  Hon.  Sir  Ford  North.  Q.C.,  1877;  a  Justice  of  the  High  Court 
(Queen's  Bench  Division)  in  1881  (Nov.  1),  in  the  place  of  Sir  Nathaniel 
Lindley;  transferred  to  the  Chancery  Division  in  1883,  in  the  place  of 
Sir  Edward  Fry. 

The  Hon.  Sir  James  Stirling.  Justice  of  the  High  Court  (Chancery 
Division)  in  1886  (May  20),  in  the  place  of  Sir  John  Pearson. 

The  Hon.  Sir  Arthur  Kekewich.  Q.C.,  1877 ;  a  Justice  of  the  High 
Court  (Chancery  Division)  in  1886  (Nov.  12),  in  the  place  of  Sir  James 
Bacon. 
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JUSTICES  OF  THE  HIGH  COUKT  (QUEEN'S  BENCH  DIVISION). 

[The  following  were  Judges  of  the  former  Court  of  Queen's  Bench.] 

The  Lord  Chief  Justice  of  England,  the  Right  Hon.  Sir 
Alexander  James  Edmund  Cockburn,  Bart.  Q.C.  1841;  first 
returned  to  Parliament  in  1847  for  Southampton ;  Solicitor-General,  1850 ; 
Attorney -General,  1851  and  again  in  1852;  created  a  Serjeant  and  ap- 
pointed Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  1856 ;  Lord 
Chief  Justice  of  England  in  1859  {June  24).    Died  on  Nov.  20,  1880. 

Sir  Colin  Blackburn.    See  The  Lords  of  Appeal  in  Ordinary. 

The  Rt.  Hon.  Sir  John  Mellor.  Q.C,  1851 ;  first  returned  to  Parliament 
in  1857  for  Yarmouth  ;  created  Serjeant  and  appointed  a  Justice  of  the 
Court  of  Queen's  Bench  in  1861  (Dec.  3).  Resigned  in  1879,  and  was 
named  a  Privy  Councillor.    Died  on  April  26,  1887. 

The  Hon.  Sir  William  Shee.  Serjeant,  1840 ;  Queen's  Serjeant,  1857  ; 
first  returned  to  Parliament  in  1852  for  Kilkenny ;  a  Justice  of  the 
Court  of  Queen's  Bench  in  1863  (Dec.  19).    Died  on  Feb.  19,  1868. 

Sir  Robert  Lush.    See  Lords  Justices  of  Appeal. 

Sir  James  Hannen.    See  Probate,  Divorce  and  Admiralty  Division. 

The  Hon.  Sir  George  Hayes.  Serjeant,  1856;  Q.C.,  1861 ;  appointed  in 
1868  (Aug.  25)  a  Justice  of  the  Court  of  Queen's  Bench,  in  pursuance  of 
31  &  32  Vict.  c.  125,  s.  11,  sub-s.  8.    Died  on  Nov.  19,  1869. 

The  Hon.  Sir  John  Richard  Q.uain.  Q.C.,  1866;  created  Serjeant  and 
appointed  a  Justice  of  the  Court  of  Queen's  Bench  in  1872  (Jan.  5), 
in  the  place  of  Sir  George  Hayes.    Died  on  Sept.  12,  1876. 

Sir  Thomas  Dickson  Archibald.    See  Common  Pleas  Division. 

The  Hon.  Sir  William  Yentris  Field.  Q,C,  1864;  created  Serjeant 
and  appointed  a  Justice  of  the  Court  of  Queen's  Bench  in  1875  (Feb.  6), 
in  the  place  of  Sir  Thomas  Dickson  Archibald,  transferred  to  the 
Court  of  Common  Pleas. 

[On  the  1st  November,  1875,  by  virtue  of  36  &  37  Vict.  c.  66,  s.  5,  the  then 
Judges  of  the  Court  of  Queen's  Bench  became  Judges  of  the  High  Court 
of  Justice.  They  were  attached  to  the  Queen's  Bench  Division.  B}r 
40  &  41  Vict.  c.  9  (April  24,  1877)  they  are,  with  the  exception  of  the 
President  of  the  Division,  to  be  styled  "  Justices  of  the  Higli  Court."] 

The  Hon.  Sir  Henry  Manisty.  Q.C,  1857;  a  Justice  of  the  High 
Court  (Queen's  Bench  Division),  1876  (Oct.  31),  in  the  place  of  Sir  John 
Richard  Quain. 

The  Hon.  Sir  Henry  Hawkins.    See  Exchequer  Division. 

The  Hon.  Sir  Charles  Synge  Christopher  Bowen.  See  Lords 
Justices  of  Appeal. 

The  Hon.  Sir  Charles  James  Watkin  Williams.  Q.C  1873;  first 
returned  to  Parliament  in  1868  for  Denbigh:  a  Justice  of  the  Sigh 
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Court  (Queen's  Bench  Division)  in  1880  (Nov.  5),  in  the  place  of  Sir 
Robert  Lush.  Died  on  July  17,1884 
The  Right  Hon.  Lord  Coleridge  (Sir  John  Dtjke  Coleridge).  Q.C., 
1861 ;  first  returned  to  Parliament  in  1865  for  Exeter ;  Solicitor- General, 
1868  (Dec.  12),  in  the  place  of  Sir  Richard  Baggallay;  Attorney- 
General,  1871  (Nov.  10),  in  the  place  of  Sir  Robert  Porrett  Collier  ; 
created  Serjeant  and  appointed  Lord  Chief  Justice  of  the  Court  of  Com- 
mon Pleas  in  1873  (Nov.  19),  in  the  place  of  Sir  William  Bovill  ; 
Lord  Chief  Justice  of  England  in  1880  (Nov.  29),  in  the  place  of  Sir 
Alexander  J.  E.  Cockburn,  Bart. 

[By  Order  in  Council  of  December  16th,  1880  ( Weekly  Notes,  1881,  Part  II., 
p.  55)  the  number  of  the  Divisions  of  the  High  Court  was  reduced  by  the 
consolidation  and  union  of  all  the  Judges  attached  respectively  to  the 
Queen's  Bench  Division,  the  Common  Pleas  Division,  and  the  Exchequer 
Division,  into  one  Division,  to  be  called  the  "  Queen's  Bench  Division," 
under  the  Presidency  of  the  Lord  Chief  Justice  of  England.  The  same  Order 
abolished  the  titles  of  "Lord  Chief  Justice  of  the  Common  Pleas,"  and 
"  Lord  Chief  Baron  of  the  Exchequer."] 

The  Hon.  Sir  Henry  Mather  Jackson,  Bart.  Q.C.,  1873;  first 
returned  to  Parliament  in  1867  for  Coventry  ;  a  Justice  of  the  Sigh  Court 
(Queen's  Bench  Division)  in  1881  (March  2),  in  the  place  of  Sir  J.  D. 
Coleridge.    Died  on  March  8,  1881 ;  was  not  sworn  into  office. 

The  Hon.  Sir  James  Charles  Mathew.  A  Justice  of  the  High  Court 
(Queen's  Bench  Division)  in  1881  (March  3),  in  the  place  of  Sir  Fitzroy 
Kelly. 

The  Hon.  Sir  Lewis  William  Cave.  Q.C.,  1875 ;  a  Justice  of  the  High 
Court  (Queen's  Bench  Division)  in  1881  (March  14)  in  the  place  of  Sir 
Henry  M.  Jackson  ;  also  appointed  since  Dec,  1883,  to  be  the  Judge  to 
exercise  jurisdiction  in  Bankruptcy,  under  the  provisions  of  46  &  47  Vict, 
c.  52,  ss.  93  and  94. 

The  Hon.  Sir  Ford  North.    See  Chancery  Division. 

The  Hon.  Sir  John  Charles  Day.  Q.C.,  1872 ;  a  Justice  of  the  High 
Court  (Queen's  Bench  Division)  in  1882  (June  3),  in  the  place  of  Sir 
Charles  S.  C.  Bowen. 

The  Hon.  Sir  Archibald  Levin  Smith.  A  Justice  of  the  High  Court 
(Queen's  Bench  Division)  in  1883  (April  12),  in  the  place  o/Sir  Ford 
North. 

The  Hon.  Sir  Alfred  Wills.  Q.C.,  1872;  a  Justice  of  the  High  Court 
(Queen's  Bench  Division)  in  1884  (July  21),  in  the  place  of  Sir  C.  J. 
Watkin  Williams. 

The  Hon.  Sir  William  Grantham.  First  returned  to  Parliament  in 
1874  for  East  Surrey;  Q.C.,  1877;  a  Justice  of  the  High  Court  (Queen's 
Bench  Division)  in  1886  (Jan.  4)  in  the  place  of  Sir  Henry  Charles 
Lopes. 

The  Hon.  Sir  Arthur  Charles.  Q.C.,  1877;  a  Justice  of  the  High 
Court  (Queen's  Bench  Division)  in  1887  (Sept.  8)  in  the  place  of  Sir 
William  Robert  Grove. 
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JUSTICES  OF  THE  HIGH  COURT  (COMMON  PLEAS  DIVISION). 

[The  following  were  J udges  of  the  former  Court  of  Common  Pleas.] 

The  Right  Hon.  Sie  William  Eele.  K.C.  1834;  first  returned  to 
Parliament  in  1837  for  Oxford ;  created  Serjeant  and  appointed  a 
Justice  of  the  Court  of  Common  Pleas  in  1845 ;  transferred  to  the  Court 
of  Queen's  Pencil  in  1846 ;  Lord  Chief  Justice  of  the  Common  Pleas,  1859 
(June  24).    Resigned  in  1866.    Died  on  Jan.  28,  1880. 

The  Rt.  Hon.  Sie  James  Shaw  Willes.  Created  Serjeant  and  appointed 
a  Justice  of  the  Court  of  Common  Pleas  in  1855  (July  3) ;  Privy  Coun- 
cillor, 1871.    Died  on  October  2,  1872. 

The  Rt.  Hon.  Sie  John  Baenaed  Byles.  Serjeant,  1843;  Queen's 
Serjeant,  1857;  a  Justice  of  the  Common  Pleas,  1858  (Jan.  9).  Resigned 
in  1873,  and  was  named  a  Privy  Councillor.    Died  on  Feb.  3,  1884. 

The  Bight  Hon.  Sie  Heney  Singee  Keating.  Q.  C,  1849 ;  first  returned 
to  Parliament  in  1852  for  Beading  ;  Solicitor-General,  1857-8  &  1859  ; 
created  Serjeant  and  appointed  a  Justice  of  the  Court  of  Common  Pleas, 
1859  {Dec.  14).    Resigned  in  1875,  and  was  named  a  Privy  Councillor. 

The  Right  Hon.  Sie  Montague  Edward  Smith.  Q.C.  1852;  first 
returned  to  Parliament  in  1859  for  Truro ;  created  Serjeant  and  appointed 
a  Justice  of  the  Court  of  Common  Pleas  in  1865  (Feb.  2).  Resigned  in 
1871  and  was  appointed  to  the  office  of  paid  Member  of  the  Judicial  Com- 
mittee of  the  Privy  Council  by  virtue  of  34  &  35  Vict.  c.  91,  which  he 
resigned  in  1881. 

The  Right  Hon.  Sie  William  Boyill.  Q.C.,  1855;  first  returned  to 
Parliament  in  1857  for  Guildford ;  Solicitor-General  in  1866  (July  10) 
in  the  place  of  Sie  R.  P.  Colliee  ;  created  Serjeant  and  appointed 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas  in  1866  (Nov.  29)  in  the 
place  of  Sie  W.  Eele.    Died  on  Nov.  1,  1873. 

Sie  William  Baliol  Beett.    See  The  Masters  of  the  Rolls. 

The  Right  Hon.  Loed  Monkswell  (Sie  Robeet  Poeeett  Colliee). 
First  returned  to  Parliament  in  1852  for  Plymouth;  Q.C.  1854; 
Solicitor-General,  1863  (Oct,  3) ;  Attorney- General  in  1868  (Dec.  12)  in  the 
place  of  Bin  John  Kaeslake  ;  created  Serjeant  and  appointed  a  Justice 
of  the  Common  Pleas  in  1871  (Nov.  7)  in  the  place  of  Sie  Montague 
Edwaed  Smith.  Resigned  on  Nov.  9,  1871,  and  was  appointed  a  paid 
Member  of  the  Judicial  Committee  of  the  Privy  Council  by  virtue  of 
34  &  35  Vict.  c.  91.    Died  on  Oct.  27,  1886. 

The  Hon.  Sie  William  Robeet  Geove.  Q.C.,  1853 ;  created  Serjeant  and 
appointed  a  Justice  of  the  Court  of  Common  Pleas  in  1871  (Nov.  30)  in 
the  place  of  Sie  Robeet  Poeeett  Colliee.   Resigned  in  1887. 

The  Hon.  Geoege  Denman.  Q.C,  1861;  first  returned  to  Parliament 
in  1859  for  Tiverton;  created  Serjeant  and  appointed  a  Justice  of  the 
Court  of  Common  Pleas  in  1872  (Oct.  17)  in  the  place  of  Sm  James 
Shaw  Willes. 
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The  Hon.  Sir  George  Essex  Honyman,  Bart.  Q.C.,  1866;  created 
Serjeant  and  appointed  a  Justice  of  the  Court  of  Common  Pleas  in  1873 
(Jan.  23)  in  the  place  of  Sir  John  Barnard  Byles.  Resigned  in 
1875.    Died  on  Sept.  16,  1875. . 

Sir  John  Duke  Coleridge.    See  Queen's  Bench.  Division. 

The  Hon.  Sir  Thomas  Dickson  Archibald.  Created  Serjeant  and 
appointed  a  Justice  of  the  Court  of  Queen's  Bench  in  1872  (Nov.  20),  in 
the  place  of  Sir  James  Hannen  ;  transferred  to  the  Court  of  Common 
Pleas  in  1875  (Feb.  6),  in  the  place  of  Sir  Henry  Singer  Keating. 
Died  on  October  18,  1876. 

Sir  John  Walter  Huddle ston.    See  Exchequer  Division. 

Sir  Nathaniel  Lindley.    See  Lords  Justices  of  Appeal. 

[On  the  1st  November,  1875,  by  virtue  of  36  &  37  Yict.  c.  66,  s.  5,  the  then 
Judges  of  the  Court  of  Common  Pleas  became  Judges  of  the  High  Court. 
They  were  attached  to  the  Common  Pleas  Division.  By  40  &  41  Yict.  c.  9 
(April  24,  1877)  they  are  to  be  styled  "  Justices  of  the  High  Court."] 

Sir  Henry  Charles  Lopes.    See  Lords  Justices  of  Appeal. 

[The  Common  Pleas  Division  was  consolidated  with  the  Queen's  Bench  Division 
by  Order  in  Council  of  December  16,  1880.] 

JUSTICES  OF  THE  HIGH  COURT  (EXCHEQUER  DIVISION). 

[The  following  were  Judges  of  the  former  Court  of  Exchequer.] 

The  Right  Hon.  Sir  Frederic  Pollock.  K.C.,  1827 ;  Attorney- General, 
1834  and  1841 ;  first  returned  to  Parliament  in  1831  for  Huntingdon  : 
created  Serjeant,  and  appointed  Lord  Chief  Baron  of  the  Court  of  Ex- 
chequer in  1844  (April  15).   Resigned  in  1866.   Died  on  August  22, 1870. 

The  Rt.  Hon.  Sir  Samuel  Martin.  Q.C.  1843;  first  returned  to  Parlia- 
ment in  1847  for  Pontefract ;  created  Serjeant  and  appointed  a  Baron  of 
the  Court  of  Exchequer,  1850  (Nov.  7).  Resigned  in  1874,  and  was  named 
a  Privy  Councillor.    Died  on  January  9,  1883. 

Sir  George  William  Wilshere  Bramwell.  See  Lords  Justices  of 
Appeal. 

The  Hon.  Sir  William  Fry  Channell.  Serjeant,  1840;  Q.C,  1848; 
a  Baron  of  the  Court  of  Exchequer,  1857  (Feb.  13).  Resigned  in  1873. 
Died  on  Feb.  26,  1873. 

The  Hon.  Sir  Gillery  Pigott.  Serjeant,  1856  ;  first  returned  to  Parlia- 
ment in  1860  for  Reading ;  a  Baron  of  the  Court  of  Exchequer,  1863 
(Oct.  3).    Died  on  April  28,  1875. 

The  Right  Hon.  Sir  Fitzroy  Kelly.  K.C.,  1835 ;  Solicitor-General, 
1845,  and  again  in  1852;  Attorney -General,  1858;  first  returned  to 
Parliament  in  1835  for  Ipsivich ;  created  Serjeant  and  appointed  Lord 
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Chief  Baron  of  the  Court  of  Exchequer  in  1866  (July  16),  in  the  'place 
of  Sir  Frederic  Pollock.    Died  on  Sept.  17,  1880. 

The  Hon.  Sir  Anthony  Oleasby.  Q.C.,  1861 ;  created  Serjeant,  and  ap- 
pointed in  1 868  (Aug.  25)  a  Baron  of  the  Court  of  Exchequer,  in  pursuance 
of  31  &32  Vict.  c.  125,  s.  11,  subs.  8.  designed  in  1879.  Died  on  Oct.  6, 
1879. 

The  Hon.  Sir  Charles  Edward  Pollock.  Q.C.,  1866  ;  created  Serjeant 
and  appointed  a  Baron  of  the  Court  of  Exchequer  in  1873  (Jan.  10),  in 
the  place  of  Sir  William  Fry  Channell. 

Sir  Richard  Paul  Amphlett.    See  Lords  Justices  of  Appeal. 

The  Hon.  Sir  John  Walter  Huddleston.  Q.C.,  1857;  Judge  Advocate 
of  the  Fleet,  1865  ;  first  returned  to  Parliament  in  1865  for  Canterbury ; 
created  Serjeant  and  appointed  a  Justice  of  the  Court  of  Common  Pleas 
ml875  (Feb.  22),  in  the  place  of  Sir  George  Essex  Honyman,  Bart  ; 
transferred  to  be  a  Baron  of  the  Court  of  Exchequer  in  1875  (May  12), 
in  the  place  of  Sir  Gtllery  Pig-ott. 

[On  the  1st  Nov.  1875,  by  virtue  of  36  &  37  Vict.  c.  66,  s.  5,  the  then  Barons 
of  the  Court  of  Exchequer  became  Judges  of  the  High  Court.  They  were 
attached  to  the  Exchequer  Division.  By  40  &  41  Yict.  c.  9  (April  24, 1877), 
they  are  to  be  styled  "  Justices  of  the  High  Court."] 

The  Hon.  Sir  Henry  Hawkins.  Q.C.,  1858;  a  Justice  of  the  High  Court 
(Queen's  Bench  Division)  in  1876  (Nov.  2),  in  the  place  of  Sir  Colin 
Blackburn  ;  transferred  to  the  Exchequer  Division  in  1876  (Nov.  14),. 
in  the  place  of  Sir  Richard  Paul  Amphlett. 

The  Hon.  Sir  James  Fitzjames  Stephen,  K.C.S.I.  Q.C.,  1868;  a 
Justice  of  the  High  Court  (Exchequer  Division)  in  1879  (Jan.  15),  in  the 
place  of  Sir  Anthony  Oleasby. 

[The  Exchequer  Division  was  consolidated  with  the  Queen's  Bench  Division 
by  Order  in  Council  of  Dec.  16,  1880.] 

JUSTICES  OF  THE  HIGH  COURT  (PROBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION). 

[The  following  were  Judges  of  the  former  Probate,  Matrimonial,  and  Divorce 

Courts.] 

The  Right  Honourable  Lord  Penzance  (Sir  James  Plaisted 
Wilde).    See  The  Court  of  Arches. 

The  Rt.  Hon.  Sir  James  Hannen,  created  Serjeant  and  appointed  a 
Justice  of  the  Court  of  Queen's  Bench,  in  1868  (Feb.  25),  in  the  place 
of  Sib,  William  Shee  ;  transferred  to  be  Judge  of  the  Probate,  Matri- 
monial, and  Divorce  Courts  in  1872  (Nov.  20),  in  the  place  of  Lord 
Penzance.    He  became  a  Justice  of  the  High  Court  in  1S75  by  virt 
36  &  37  Vict.  c.  66,  s.  5,  and  tvas  made  President  of  the  Probate,  Di 
and  Admiralty  Division. 
Vol.  XII.— App.  Cas.  3  c 
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[The  following  were  Judges  of  the  former  High  Court  of  Admiralty.] 

The  Rt.  Hon.  Stephen  Ltjshington.    See  The  Court  of  Arches. 

The  Rt.  Hon.  Sir  Robert  Joseph  Phillimore,  Bart.  D.C.L.,  1839; 
first  returned  to  Parliament  in  1853  for  Tavistock;  Q.G.,  1858  ;  Queen's 
Advocate,  1862  {Sept.  12) ;  Judge  of  the  Court  of  Arches  in  1867  {Aug.  1), 
in  the  place  of  The  Right  Hon.  Stephen  Ltjshington;  Judge  of 
the  High  Court  of  Admiralty  in  1867  {Aug.  23),  in  the  place  of The 
Right  Hon.  Stephen  Ltjshington  ;  he  became  a  Judge  of  the  Sigh 
Court  in  1875  by  virtue  of  36  &  37  Vict.  c.  66,  s.  5,  and  was  attached  to 
the  Probate,  Divorce,  and  Admiralty  Division.  Resigned  in  1883. 
Died  on  Feb.  4,  1885. 


The  Hon.  Sir  Charles  Parker  Butt.  Q.C.,  1868;  first  returned  to 
Parliament  in  1880  for  Southampton ;  appointed  a  Justice  of  the  High 
Court  {Probate,  Divorce,  and  Admiralty  Division)  in  1883  {March  31), 
in  the  place  of  Sir  R.  J.  Phillimore. 

THE  COURT  OF  ARCHES. 

The  Right  Honourable  Stephen  Lushington.  First  returned  to 
Parliament  in  1807  for  Great  Yarmouth;  D.C.L.,  1808 ;  Judge  of  Con- 
sistory Court,  1828 ;  Judge  of  the  High  Court  of  Admiralty,  1838  {Oct. 
17) ;  Judge  of  the  Court  of  Arches,  1858  {July  2),  Resigned  in  1867. 
Died  on  Jan.  19,  1873. 

The  Rt.  Hon.  Sir  Robert  Joseph  Phillimore.  See  Probate,  Divorce, 
and  Admiralty  Division. 

The  Rt.  Hon.  Lord  Penzance  (Sir  James  Plaisted  Wilde).  Q.C., 
1855  ;  created  Serjeant  and  appointed  a  Baron  of  the  Exchequer,  1860  ; 
appointed  Judge  of  the  Probate,  Matrimonial,  and  Divorce  Courts  in  1863 
{Sept.  3) ;  raised  to  the  peerage  1869  {April  6) ;  resigned  the  office  of 
Judge  of  the  Probate,  Matrimonial,  and  Divorce  Courts  in  1872  {Nov.  19) ; 
Judge  of  the  Court  of  Arches,  1875  {Oct.  20),  in  the  place  of  Sir 
R.  J.  Phillimore. 

THE  COURT  OF  BANKRUPTCY. 

'[From  Oct.  1,  1851,  to  Jan.  1,  1870,  the  Lords  Justices  were  the  Judges  of 
Appeal  in  Bankruptcy  under  the  Bankrupt  Law  Consolidation  Act,  1849, 
amended  by  14  &  15  Yict.  c.  83,  s.  7.] 

See  Lords  Justices  of  Appeal. 

{In  1869  by  32  &  33  Yict.  c.  71,  s.  61,  a  Chief  Judge  of  the  London  Bankruptcy 
Court  was  appointed.] 

See  Chancery  Division — Sir  James  Bacon. 

£But  the  Lords  Justices  still  continued  to  have  an  original  and  an  appellate  juris- 
diction in  bankruptcy  by  virtue  of  s.  71  of  the  last-named  Act ;  and  by 
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30  &  31  Vict.  c.  64,  s.  1,  this  jurisdiction  was  also  exercisable  by  either  of 
them,  or  by  the  Lord  Chancellor.] 

See  Lords  Justices  of  Appeal  and  see  The  Lord  Chancellors. 

;[In  1883  by  46  &  47  Vict.  c.  52,  s.  93,  the  powers  of  the  London  Bankruptcy 
Court  were  transferred  to  the  High  Court;  for  Appeals,  see  s.  104  and 
47  Vict.  c.  9.] 

See  Queen's  Bench  Division — Sir  Lewis  W.  Cave. 

THE  ATTORNEYS-GENERAL. 

Sir  Roundell  Palmer.    See  The  Lord  Chancellors. 

Sir  Hugh  M'Calmont  Cairns.    See  The  Lord  Chancellors. 

Sir  John  Holt.    See  Lords  Justices  of  Appeal. 

The  Rt.  Hon.  Sir  John  Burgess  Karslake.  Q.C.,  1861;  Solicitor- 
General,  1866  (Nov.  29),  in  the  place  of  Sir  William  Bovill  ;  first 
returned  to  Parliament  in  1867  for  Andover;  Attorney -General,  1867 
[July  18),  in  the  place  of  Sir  John  Rolt  ;  and  again  in  1874  (Feb.  27), 
in  the  place  of  Sir  Henry  James.  Resigned  in  1874,  and  was  named 
a  Privy  Councillor  in  1876.    Died  on  Oct.  4,  1881. 

Sir  Robert  Porrett  Collier.    See  Common  Pleas  Division. 

Sir  John  Duke  Coleridge.   See  Queen's  Bench  Division. 

The  Right  Hon.  Sir  Henry  James.  Q.C.,  1869;  first  returned  to 
Parliament  in  1869  for  Taunton;  Solicitor-General,  1873  (Oct.  2),  in 
the  place  o/Sir  George  Jessel  ;  Attorney-General,  1873  (Nov.  20),  in 
the  place  of  Sir  John  Duke  Coleridge;  and  again  in  1880  (May  3) 
in  the  place  of  Sir  John  Holker.  Resigned  in  1885,  and  was  named 
a  Privy  Councillor  the  same  year. 

Sir  Richard  Baggallay.    See  Lords  Justices  of  Appeal. 
Sir  John  Holker.    See  Lords  Justices  of  Appeal. 

Sir  Richard  Everard  Webster.  Q.C.,  1878;  first  returned  to  Parlia- 
ment in  1885  for  Launceston ;  Attorney -General  in  1885  (June  26),  in  the 
place  of  Sir  Henry  James  ;  and  again  in  1886  (Aug.  5),  in  the  place  of 
Sir  Charles  Russell. 

Sir  Charles  Russell.  Q.C.  1872;  first  returned  to  Parliament  in  1880 
for  Dundalk;  Attorney -General,  1886  (Feb.  9),  in  the  place  of  Sir 
Richard  Webster.    Resigned  in  1886. 

THE  SOLICITORS-GENERAL. 

Sir  Robert  Porrett  Collier.    See  Queen's  Bench  Division. 
Sir  William  Bovill.    See  Common  Pleas  Division. 
Sir  John  Burgess  Karslake.    See  Attorneys-General. 
Sir  Charles  Jasper  Selwyn.   See  Lords  Justices  of  Appeal. 
Sir  William  Baliol  Brett.    Sec  The  Masters  of  the  Rolls. 
Sir  Richard  Baggallay.    See  Lords  Justices  of  Appeal. 
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Sir  John  Duke  Coleridge.   See  Queen's  Bench  Division. 
Sir  George  Jessel.    See  The  Masters  of  the  Rolls. 
Sir  Henry  James.    See  Attorneys-General. 

Thr  Right  Hon.  Sir  William  George  Granville  Yen  able  s 
Yernon  Harcotjrt.  Q.C.,  1866;  first  returned  to  Parliament  in  1868 
for  Oxford;  Solicitor-General,  1873  (Nov.  20),  in  the  place  of  Sir 
Henry  James.  Resigned  in  1874,  and  was  named  a  Privy  Councillor 
in  1880. 

Sir  John  Holker.    See  Lords  Justices  of  Appeal. 

Sir  Hardinge  Stanley  Giffard.    See  the  Lord  Chancellors. 

Sir  Farrer  Herschell.    See  the  Lord  Chancellors. 

Sir  John  Eldon  Gorst.  Q.G.,  1875;  first  returned  to  Parliament  in 
1866/or  Cambridge ;  Solicitor-General,  1885  (July  2),  in  the  place  o/Sir 
Farrer  Herschell.   Resigned  in  1886. 

Sir  Horace  Davey.  Q.C.  1875 ;  first  returned  to  Parliament  in  1880 for 
Christchurch ;  Solicitor-General  1886  (Feb.  16),  in  the  'place  of  Sir 
John  E.  Gorst.    Resigned  in  1886. 

Sir  Edward  Clarke.  Q.C.,  1880;  first  returned  to  Parliament  in  1880 
for  Southward ;  Solicitor- General,  1886  (Aug.  6),  in  the  place  of  Sir 
Horace  Davey. 

THE  QUEEN'S  ANCIENT  SERJEANT. 

James  Manning,  Esq.  Serjeant,  1840;  Queen's  Serjeant,  1846;  Queen's 
Ancient  Serjeant,  1849.    Died  on  August  29,  1866. 

Kb  new  appointment  has  been  made  to  this  office. 

THE  QUEEN'S  ADVOCATES. 

Sir  Robert  Joseph  Phillimore.  See  Probate,  Divorce,  and  Admiralty 
Division. 

Sir  Travers  Twiss.  Q.C.,  1858;  Advocate,  1841 ;  Advocate- General  of  the 
Admiralty,  1862;  the  Queen's  Advocate-General,  1867  (Aug.  27),  in  the 
place  of  Sir  R.  J.  Phillimore.    Resigned  in  1872. 

Ho  new  appointment  has  been  made  to  this  office,  but  some  of  the  duties 
were  fulfilled  until  the  year  1886,  by  Sir  James  Parker  Deane,  Q.C., 
LLD.,  Admiralty  Advocate. 

G.  S.  B. 
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Metropolis  Management  Acts — Sewers,  Expense  of  constructing — Owners  of  Land 
abutting  on  "  Street " — "  Street " — "  New  Street " — Metropolis  Management 
Acts  1855  (18  &  19  Vict.  c.  120)  s.  250;  and  1862  (25  cfc  26  Vict.  c.  102) 
ss.  52,  53,  112. 

The  words  "  a  street "  in  sect.  53  of  the  Metropolis  Management  Amend- 
ment Act  1862  (25  &  26  Yict.  c.  102)  include  "  new  streets  "  as  denned  by 
sect.  112,  as  well  as  old  streets. 

In  1872  a  road  in  the  metropolis  which  had  up  to  that  time  been  a  turn- 
pike road  ceased  to  be  a  turnpike  road  and  became  a  common  highway. 
In  1883  the  vestry  of  the  parish  in  which  the  road  was  constructed  a 
sewer  and  apportioned  part  of  the  expense  of  construction  to  the  owner  of 
lands  abutting  on  the  road.  Previously  to  1883  there  had  been  no  sewer 
in  this  part  of  the  road.  Sewers'  rates  had  been  levied  for  five  years  prior 
to  the  1st  of  January  1856  in  respect  of  these  lands : — 

Held,  affirming  the  decision  of  the  Court  of  Appeal  (16  Q.  B.  D.  475), 
that  the  case  fell  under  sect.  53  and  not  under  sect.  52  of  the  Metropolis 
Management  Amendment  Act  1862  (25  &  26  Vict.  c.  102) ;  that  the  road 
was  a  "street"  within  the  meaning  of  sect.  53  as  defined  by  sect.  112  of 
Vol.  XII.  3  B 
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H.  L  (E.)  that  Act,  and  that  the  lands  were  under  the  proviso  in  sect.  53  exempt 

jggg  from  apportionment. 

Vestry  of  St.  Giles  Camberwell  v.  Wetter  (Law  Eep.  6  Q.  B.  168,  n.)  and 
Vestry  of  Sheffield  v.  Fulham  Board  (1  Ex.  D.  395)  approved.    Sawyer  v.  Pad- 

H^ipsteai)         dington  Vestry  (Law  Kep.  6  Q.  B.  164)  overruled. 

Cotton.  ^_ppEAL 

from  a  decision  of  the  Court  of  Appeal  upon  a  special 
case  which  is  set  out  in  the  report  of  the  decision  below  (1).  For 
the  present  report  the  following  outline  of  the  facts  will  suffice. 

In  1872  a  portion  of  the  Edgware  Koad  (which  up  to  that 
time  was  a  turnpike  road)  ceased  to  be  a  turnpike  road  and 
became  a  common  highway  by  virtue  of  the  Metropolis  (Kilburn 
and  Harrow)  Eoads  Act  1872  (35  &  36  Yict.  c.  xlix.)  s.  11.  In 
1883  the  vestry  of  the  parish  of  St.  John,  Hampstead,  constructed 
a  brick  sewer  in  that  portion  of  the  road  which  was  situate  within 
the  parish  for  the  purpose  of  draining  houses  erected  or  to  be 
erected  on  the  lands  abutting  on  that  portion  of  the  road.  Pre- 
viously to  1883  there  was  no  sewer  in  this  part  of  the  Edgware 
Eoad.  The  total  cost  of  the  sewer  was  £5329  3s.  6d.,  of  which 
the  vestry  apportioned  two  thirds  on  the  adjoining  owners,  charg- 
ing £2162  Os.  5d.  to  the  respondent  as  owner  of  lands  abutting 
on  that  portion  of  the  road.  Sewers  rates  were  levied  for  five 
years  prior  to  the  1st  of  January  1856  in  respect  of  the  whole  of 
the  respondent's  said  lands.  The  vestry  having  brought  an  action 
against  the  respondent,  the  question  for  the  opinion  of  the  Court 
was,  whether  the  sum  of  £2162  Os.  5d.  or  some  part  thereof,  was 
due  and  payable  by  the  respondent  to  the  vestry.  The  Queen's 
Bench  Division  (Pollock  B.  and  Manisty  J.)  gave  judgment  for 
-the  plaintiffs  for  £2121  Is.  The  Court  of  Appeal  (Lord  Esher 
M.B.,  Cotton  and  Bowen  L. JJ.)  reversed  this  decision  and  gave 
judgment  for  the  defendant.  From  this  decision  the  vestry 
appealed. 

1886.  Dec.  2,  3.  PMlbrich  Q.C.  (English  Harrison,  with  him) 
for  the  appellants : — 

The  subordinate  question  as  to  the  £39  6s.  3d.  raised  below  is 
not  now  insisted  on.  The  only  question  is  whether  this  part  of 
the  Edgware  Eoad  is  a  "new  street"  within  the  meaning  of 


(1)  16  Q.  B.  D.  475. 
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sect.  52  of  the  Metropolis  Management  Act  1862  (25  &  26  Yict. 
c.  102)  or  whether  it  comes  within  the  operation  of  sect.  53  (1). 

Before  1855  the  law  on  this  subject  was  regulated  by  sects.  34, 
36,  and  76  of  11  &  12  Yict.  c.  112,  which  gave  power  to  the  Com- 
missioners to  exempt  from  sewers'  rate  places  chiefly  used  for 
agricultural  purposes  if  the  Commissioners  thought  proper  to  do 
so,  and  also  directed  them  to  continue  previous  exemptions.  In 
1852  15  &  16  Yict.  c.  64  was  passed :  by  sect.  1  of  which  all 


(1)  Sect.  52 :  "  Where  any  sewer 
shall,  after  the  passing  of  this  Act,  be 
constructed  by  any  vestry  or  district 
board  in  or  for  the  drainage  of  any 
new  street,  or  of  any  house  or  houses 
erected  since  the  1st  of  January,  1856, 
the  expense  of  constructing  such  sewer 
and  the  works  appertaining  thereto, 
including  the  cost  of  gullies,  side 
entrances,  lengths  of  sewer  at  the  in- 
tersection of  streets,  and  other  inci- 
dental charges  and  expenses,  shall  be 
borne  and  defrayed  by  the  owners  of 
such  street  or  houses,  and  of  the  land 
bounding  or  abutting  on  such  street 
respectively,  and  the  said  expenses 
shall  be  apportioned  by  the  vestry  or 
-district  board  in  such  proportions  as 
they  may  deem  just.  .  .  ." 

Sect.  53 :  "  Where  any  sewer  shall 
be  constructed  by  any  vestry  or  district 
board  in  a  street  in  which  previously 
to  such  construction  there  had  been 
no  sewer  or  only  an  open  sewer,  but 
where  sewers  rates  have  been  levied 
previously  to  such  construction,  the  ex- 
pense of  constructing  such  sewer  and 
the  works  appertaining  thereto,  in- 
cluding the  cost  of  gullies,  side 
entrances,  lengths  of  sewer  at  the  in- 
tersection of  streets,  and  other  inci- 
dental charges  and  expenses,  shall  be 
borne  and  defrayed  in  part  only  by 
the  owners  of  the  houses  situate  in 
and  of  the  land  bounding  and  abutting 
on  such  street  respectively ;  and  the 
amount  to  be  borne  by  such  owners 


shall  be  determined  by  the  vestry  or 
district  board  in  each  particular  case, 
and  the  residue  of  such  expenses  shall 
be  defrayed  by  the  vestry  or  district 
board  out  of  the  sewers  rates  levied  in 
their  parish  or  district  .  .  .  . :  provided 
that  no  street  or  property  in  respect  of 
which  sewers  rates  have  been  levied  for 
five  years  prior  to  the  1st  of  January, 
1856,  shall  be  subject  to  be  charged 
under  the  provision  contained  in  this 
section." 

By  sect.  112  :  "  The  word  1  street ' 
shall  be  deemed  to  apply  to  and  in- 
clude the  subject-matters  specified  in 
the  250th  section  of"  18  &  19  Vict, 
c.  120,  "  and  also  any  mews  and  a 
part  thereof;  the  expression  '  new 
street '  shall  apply  to  and  include  all 
streets  hereafter  to  be  formed  or  laid 
out,  and  a  part  of  any  such  street,  and 
also  all  streets  the  maintenance  of  the 
paving  and  roadway  whereof  had  not, 
previously  to  the  passing  of  this  Act, 
been  taken  into  charge  and  assumed 
by  the  Commissioners,  trustees,  sur- 
veyors or  other  authorities  having 
control  of  the  pavements  or  highways 
in  the  parish  or  place  in  which  such 
streets  are  situate,  and  a  part  of  any 
such  street,  and  also  all  streets  parti}' 
formed  or  laid  out." 

By  sect.  250  of  18  &  19  Vict.  c.  120  : 
"  The  word  1  street '  shall  apply  to  and 
include  any  highway  (except  the  car- 
riage way  of  any  turnpike  road)  " 


H.  L.  (E.) 
1886 

Vestry  of 
St.  John, 
Hampstead 
v. 

Cotton. 
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H.  L.  (E.)   arable  and  garden  land  and  land  of  that  character  was  to  be 
1886       charged  only  to  the  extent  of  one  fourth  of  the  net  annual  value 
Vfsteyof   of  the  land.    The  option  to  exempt  given  to  the  Commissioners 
Hampstead  ^7  the  Act  of  1848  was  thus  altered,  and  all  land  was  charge- 
v.        able,  except  where  expressly  exempt.    See  also  sects.  163,  164 
Cotton.    ^  ^e  Metropolis  Management  Act  1855  (18  &  19  Yict.  c.  120)  to 
the  same  effect.    Then  came  the  Metropolis  Management  Act 
1862  ss.  52,  53.    The  present  clearly  is  a  case  of  a  "  new  street " 
within  the  meaning  of  sect.  52,  and  though  the  respondent 
contends  the  contrary,  both  Courts  below  thought  this  was  a  "  new 
street."    The  construction  of  the  Court  of  Appeal,  making  sect.  53 
applicable  to  new  streets  as  well  as  old  streets,  leaves  no,  or 
practically  no,  application  for  sect.  52.    The  more  reasonable  con- 
struction is  to  apply  sect.  53  only  to  those  cases  for  which  a 
sewer  has  been  constructed  and  which  are  not  dealt  with  by 
sect.  52.    Kemembering  the  state  of  the  former  law  and  that 
open  land  was  all  chargeable  to  the  extent  of  one-fourth,  is  it  in 
any  degree  probable  that  the  legislature  intended  to  exempt 
new  streets  for  which  a  sewer  was  required  to  be  built,  merely 
because  the  land  had  previously  paid  something,  perhaps  a  trifle, 
for  sewers  rates  ?    That  construction  makes  sect.  52  inapplicable 
to  new  streets  whenever  sewers  rates  have  previously  been  paid, 
and  limits  the  applicability  of  sect.  52  to  cases  of  new  streets 
where  previously  there  had  been  a  sewer.    That  seems  a  very 
unreasonable  construction,  for  where  are  any  such  streets  to  be 
found?    The  appellants'  construction  gives  due  scope  to  each 
of  the  sections,  and  the  reasons  for  their  contention  are  to  be 
found  in  the  judgments  of  Blackburn  and  Lush  J  J.  in  Sawyer 
v.  Paddington  Vestry  (1),  where  the  Court  had  before  it  the  judg- 
ment of  the  Exchequer  (Bramwell,  Channell,  and  Cleasby  BB,) 
in  Vestry  of  St.  Giles  Camberwell  v.  Welter  (2)  to  the  contrary 
effect.    The  question  again  came  up  for  decision  before  Bram- 
well B.  and  Denman  J.  in  Sheffield  v.  FuTham  Board  (3),  where 
the  Court  adhered  to  the  previous  opinion  of  Bramwell  B.,  but 
neither  of  the  two  earlier  cases  was  cited  to  the  Court  during 
the  argument  or  referred  to  in  the  judgment.    The  true  scope 

(1)  Law  Kep.  6  Q.  B.  164.  (2)  Law  Eep.  6  Q.  B.  168,  n. 

(3)  1  Ex.  D.  395. 
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of  these  enactments  appears  from  the  decision  in  \Bryden  v.  H.  L.  (E.) 

Overseers  of  Putney  (1).    There  are  no  doubt  difficulties  in  either  1886 

view,  but  there  are  more  in  the  way  of  the  respondents'  than  of  Vestby  of 

the  appellants'  construction,  having  regard  to  the  previous  law  as  h^psteab 

explained  above.  v- 
r  Cotton. 

[Loed  Watson  referred  to  the  power  of  exemption  given  to 
the  vestry  or  district  board  by  sect.  159  of  18  &  19  Vict.  c.  120.] 

Sir  B.  Webster  A.G-.  (James  G.  Wood,  with  him)  for  the  respon- 
dent : — 

The  construction  put  upon  sect.  53  of  the  Act  of  1862  by  the 
Court  of  Appeal  is  correct.  There  is  no  difficulty  in  applying 
sect.  52  to  the  case  of  an  old  country  road  with  a  covered  sewer 
which  by  the  building  of  houses  becomes  a  "  new  street  "  in  the 
statutory  sense,  as  has  been  decided  in  Pound  v.  Plnmstead  Board 
of  Works  (2)  may  be  the  case.  There  is  nothing  unusual  or 
unnatural  in  such  a  case.  The  present  case  is  within  the  express 
words  of  sect.  53  :  and  there  is  no  absurdity  or  contradiction  in  so 
construing  it :  there  are  no  words  to  take  it  out  of  sect.  53.  In 
Saivyer  v.  Paddington  Vestry  (3)  Blackburn  J.  fell  into  the  error 
of  supposing  that  the  proviso  at  the  end  of  sect.  53  was  limited  to 
the  case  where  sewers  rates  had  been  paid  for  houses.  It  is  not 
so  limited,  but  equally  applies  to  payment  for  "  property  "  of  any 
kind. 

Philbriclc  Q.O.  in  reply  : — 

The  effect  of  the  respondent's  construction  is  to  give  the 
landowner  the  benefit  of  a  new  sewer  in  agricultural  land  at 
the  expense  of  the  ratepayers,  when  that  land  is  developed  for 
building  purposes. 

Lord  Halsbury  L.C. 

My  Lords,  in  this  case  the  inquiry  is  as  to  the  true  construc- 
tion of  two  sections  of  a  statute ;  and  for  my  own  part  I  am 
prepared  to  move  your  Lordships'  judgment  simply  upon  the 
construction  of  those  two  sections  according  to  the  ordinary  and 

(1)  1  Ex.  D.  223.  (2)  Law  Rep.  7  Q  13.  183. 

(3)  Law  Rep.  G  Q.  B.  at  p.  171. 
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H.  L.  (E.)   natural  interpretation  of  the  words  and  sentences  therein  con- 

1886      tained.    Doubtless  there  are  cases  in  which  when  in  the  instru- 

Vestrt  of   ment  itself,  whether  a  will  or  a  contract  or  a  statute,  evidences 

St.  John,  may  j-^  discovered  of  the  general  intention  of  the  framer  and  of 
Hampstead       •>  ° 

v.        the  general  meaning,  or  what  has  been  called  the  governing- 
Cotton. 

_  '     sense,  in  which  the  words  or  the  provisions  are  to  be  understood, 
Lord  L.c.sbury'  you  may  occasionally  modify  the  language  which  you  have  to 
construe  with  reference  to  that  general  intention  which  has  been 
so  ascertained. 

In  this  case  I  confess  myself  wholly  unable  to  discover  any 
general  intention  upon  which  I  can  rely  as  governing  or  modi- 
fying the  language  which  the  legislature  has  used.  It  is  obvious 
that  two  sets  of  learned  judges  have  construed  these  sections 
differently  according  as  they  have  regarded  the  object  which  the 
legislature  had  in  view ;  and  each  of  them  has  in  turn  pointed 
out  the  absurdities  which  would  be  the  result  of  the  opposite 
construction  to  that  which  their  Lordships  have  favoured.  That 
seems  to  me  to  shew  that  at  all  events  it  is  difficult,  if  not  im- 
possible, to  obtain  any  such  key  to  the  statute  as  is  to  be  found 
in  its  ascertained  governing  intention.  The  result  of  that 
appears  to  me  to  be  that  your  Lordships  should  place  upon  it 
that  construction  which  every  Court  is  bound  to  place  upon  any 
instrument  whatsoever ;  namely  that  if  there  is  nothing  to 
modify,  nothing  to  alter,  nothing  to  qualify  the  language  which 
the  instrument  contains,  it  must  be  construed  in  the  ordinary 
and  natural  meaning  of  the  words  and  sentences. 

In  this  case  whereas  your  Lordships  have  a  matter  which  is 
expressly  within  the  ordinary  and  natural  language  of  sect.  53, 
you  are  asked  at  the  Bar  not  to  understand  the  language  which 
applies  to  that  subject-matter  in  the  ordinary  and  natural  sense 
of  the  words,  but  to  distort  the  language  in  order  to  give  effect 
to  what  is  assumed  to  have  been  the  intention  of  the  legislature, 
which  however,  as  I  have  said,  it  is  obvious  you  cannot  find. 

Apart  from  the  language  of  the  statute  itself,  and  apart  from 
some  supposed  intention  to  be  ascertained  within  the  four 
corners  of  the  statute,  your  Lordships  have  been  informed  of  a 
variety  of  facts  which  it  is  said  may  throw  light  upon  what  was 
the  intention  of  the  legislature.    For  my  own  part  I  am  unable 
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to  accept  either  the  accuracy  or  the  relevancy  of  that  statement.   H.  L.  (E.) 
It  may  very  well  be  that  the  legislature  had  before  them  facts  1886 
which  induced  them,  at  the  particular  period  when  this  legislation  vestry  of 
was  being  discussed,  to  attempt  to  provide  for  cases  which  sub-  ^^stead 
sequent  experience  proves  them  not  to  have  provided  for.  One 
knows  historically,  of  course,  that  the  system  of  drainage  in  this 
metropolis  has  undergone  a  very  considerable  amount  of  modifl-  l.c. 
cation  by  legislation ;  but,  speaking  for  myself,  I  am  wholly  unable 
to  construe  any  part  of  this  system  of  legislation  with  reference 
to  that  historical  fact  of  the  alteration  of  the  system  of  drainage. 

Under  these  circumstances  there  seems  to  me  to  be  only  one 
safe  course  for  your  Lordships  to  adopt,  namely,  to  abide  by  the 
plain  language  of  the  statute,  and  I  therefore  move  your  Lord- 
ships that  the  judgment  of  the  Court  of  Appeal  be  affirmed  and 
that  this  appeal  be  dismissed  with  costs. 

Lord  Watson  : — 

My  Lords,  I  am  of  the  same  opinion.  The  question  before  us 
turns  upon  the  construction  of  the  52nd  and  53rd  sections  of  the 
Act  of  1862.  The  53rd  section  provides  that  in  the  case  of 
certain  streets  where  a  sewer  is  being  constructed  for  the  first 
time,  if  the  property  abutting  upon  the  street  has  been  assessed 
for  sewers  rates  previously,  the  proprietors  shall  only  be  liable  in 
a  portion  of  the  cost,  the  balance  being  provided  out  of  the  general 
rate ;  and  the  section  further  provides  that  if  sewers  rates  have 
been  paid  in  respect  of  such  property  for  five  years  previous  to 
the  1st  of  January  1856  the  whole  cost  of  construction  shall  be 
borne  by  the  ratepayers. 

The  word  "  street "  in  sect.  53  admittedly  means,  according  to 
its  natural  and  ordinary  construction,  any  and  every  street.  On 
the  part  of  the  appellants  it  is  contended  that  it  must  be  read, 
for  the  purposes  of  the  Act,  as  limited  to  old  streets  or  to  streets 
other  than  new  streets  as  defined  by  sect.  112  of  the  statute.  It 
is  quite  possible  that  such  a  construction  might  become  impera- 
tive ;  but  in  order  to  justify  a  departure  from  the  primary  mean- 
ing of  the  words  of  the  legislature,  it  must  be  shewn  either  that 
the  ordinary  and  grammatical  construction  of  the  words  would 
lead  to  some  absurdity,  such  as  the  legislature  could  never  have 
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H.  L.  (E.)  contemplated,  or  that  it  would  be  plainly  contrary  to  the  general 
1886  scheme  disclosed  in  the  context  of  the  statute.    It  does  not 
Vestby  of  appear  to  me  that  any  such  case  has  been  made  out.    It  would 
Ham^tead  ^e  difficult,  iu  framing  the  provisions  of  a  statute  like  this,  to 
^  v.  provide  that  absolute  justice  shall  be  done  in  all  cases,  and  that 
  '  there  shall  be  no  hardship  resulting  in  any  single  case  from  the 

Lord  Watson.  . .  n  . ,       .  . 

_      operation  01  the  Act. 

It  was  maintained  that  the  effect  of  reading  sect.  53  as  it  has 
been  construed  by  the  Court  of  Appeal  would  be  to  abrogate  and 
neutralize  the  provisions  of  sect.  52.  It  was  said  that  practically 
.  the  whole  property  within  every  district  is  subject,  and  must  be 
subject,  to  the  payment  of  sewers  rates,  and  that  therefore  if  you 
included  new  streets  under  the  word  "  street "  in  sect.  53  there 
would  in  reality  be  no  new  streets  falling  under  the  operation  of 
the  preceding  section.  That  argument  does  not  appear  to  me  to 
rest  upon  a  solid  basis  of  fact.  The  older  statutes,  beginning 
with  the  Act  of  1848,  enabled  the  authorities  who  were  executing 
the  statutes  to  exclude  from  the  assessments  of  sewers  rates 
certain  portions  of  the  districts  assigned  to  them.  That  was 
altered  by  the  Act  of  1855  ;  but  the  159th  section  of  that  statute 
contains  a  very  important  provision,  which  enables  and  authorizes 
the  vestry  or  district  board  to  exempt  from  sewers  rates  such 
parts  of  the  locality  within  their  jurisdiction  as  are  not  benefited 
by  the  expenditure  which  they  are  making.  Therefore  if  that 
discretionary  power  was  in  point  of  fact  exercised,  as  the  legis- 
lature undoubtedly  intended  it  should  be,  there  are  only  two 
alternatives  open — either  there  was  in  some  districts  property 
which  was  not  benefited  by  the  expenditure  and  was  therefore 
exempt,  or  the  whole  area  must  have  benefited  by  the  expenditure 
already  made  and  must  have  contributed  its  share  towards  that 
expenditure. 

I  think  it  is  a  very  reasonable  reading  of  these  two  sections, 
and  it  attaches  to  the  words  of  the  sections  their  natural  and 
ordinary  meaning,  to  hold  that  property  which  had  paid  rates 
in  the  circumstances  specified  in  sect.  53  should  not  be  made 
liable  for  more  than  a  proportion  of  the  expenses,  or,  if  it  had 
paid  rates  for  five  years  before  the  1st  of  January  1856,  should 
be  exempted  altogether,  and  that  only  those  parts  of  the  district 
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area  which  had  not  benefited  by  previous  expenditure  and  which 
had  therefore  not  contributed  to  such  expenditure  should  be 
liable  for  the  full  amount  required  to  make  drains  for  their  benefit 
under  sect.  52  of  the  Act. 

On  these  grounds  it  appears  to  me  that  the  construction  which 
the  Court  of  Appeal  have  put  upon  sect.  53  is  not  only  according 
to  the  plain  and  ordinary  meaning  of  the  language  which  the 
legislature  have  employed,  but  leads  to  results  which  are  not 
inequitable.  I  therefore  concur  in  the  judgment  which  has  been 
moved  by  the  Lord  Chancellor. 

Lord  FitzGerald  : — 

My  Lords,  I  concur,  and  would  say  no  more  but  for  my  great 
respect  for  the  eminent  judges  who  have  differed  in  opinion  upon 
the  question  before  us. 

We  are  to  read  sects.  52  and  53  in  their  ordinary  sense  unless  it 
shall  have  been  made  to  appear  that  a  literal  and  grammatical 
interpretation  would  necessarily  create  difficulties  and  injustices 
which  the  legislature  could  not  be  taken  to  have  intended.  In 
my  opinion  no  sufficient  grounds  have  been  disclosed  to  induce  us 
to  depart  from  the  ordinary,  literal,  and  grammatical  construction, 
and  to  interpolate  words  in  sect.  53  which  are  not  to  be  found  in 
that  section. 

Sect.  52  is  confined  to  cases  of  sewers  constructed  "for  the 
drainage  of  any  new  street,  or  of  any  house  or  houses  erected  since 
the  1st  of  January  1856,"  the  expenses  of  which  are  to  be  borne 
"  by  the  owners  of  such  street  or  houses  and  of  the  land  abutting 
on  such  street."  Mr.  Philbrick  contends  that  sect.  52  embraces  all 
new  streets  which  come  within  the  definition  of,  or  which 
popularly  may  be  called,  "  new  streets  "  ;  and  it  would  be  just  that 
the  owners  of  such  property  should  pay  the  expenses  of  the  con- 
struction of  a  sewer  made  for  their  benefit ;  but  it  would  cease  to 
be  just  if  that  property  had  been  previously  taxed  for  sewers  rates 
without  receiving  any  equivalent.  That  injustice  was  to  be 
provided  against  as  well  as  the  case  of  old  streets  in  a  similar 
condition,  that  is  to  say  where  sewers  rates  had  been  levied  pre- 
viously without  any  equivalent. 

Sect.  53  embraces  both  cases.    It  applies  to  streets  both  new 
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H.  L.  (E.)   and  old  where  there  has  been  no  sewer  but  where  sewers  rates 
1886      have  been  levied  previously,  in  which  case  the  owners  are  made 
Vestky  op   subject  only  to  an  apportionment  to  be  determined  by  the  vestry, 
Hampstead  are  to  be  free  of  charge  if  sewers  rates  have  been  levied 

for  five  years  prior  to  the  1st  of  January  1856. 

Such  seems  to  me  to  be  the  plain  interpretation  of  the  two 
sections ;  and  I  have  been  able  unable  to  discover  any  such 
difficulties  or  anomalies  arising  from  that  interpretation  as  to  lead 
me  to  the  conclusion  that  the  "  governing  intention  "  of  the 
legislature  was  something  different  from  that  which  it  has  literally 
expressed. 

The  case  in  all  its  aspects  has  been  so  fully  and  clearly  dis- 
posed of  by  my  noble  and  learned  friends  that  I  forbear  to  make 
any  further  observations. 

Order  appealed  from  affirmed ;  and  appeal  dismissed 
with  costs. 

Lords'  Journals  3rd  December  1886. 


Solicitor  for  appellants  :  W.  Gribhle. 

Solicitors  for  respondent :  A.  F.  <#  B.  W.  Tweedie. 
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AND 


Bee.  7. 


W.  J.  DIXON  &  Co. 


Kespondents. 


Ship — Beck  Cargo — Jettison  of  Deck  Cargo — Liability  of  Shipowner  to  Shipper 
for  Beck  Cargo  jettisoned  —  Contract,  Breach  of —  Bamage — Proximate 
Cause  of  Bamage. 

On  a  ship  carrying  a  general  cargo  from  New  Orleans  to  Liverpool  cotton 
was  shipped  on  deck,  under  a  practice  by  which  owners  of  vessels  trading 
between  those  ports  were  in  the  habit  of  stowing  goods  on  deck  in  violation 
of  their  contract  with  the  shipper,  the  shipowners  accepting  full  responsi- 
bility for  the  consequences.  The  bills  of  lading  for  part  of  the  cotton 
contained  the  words  "under  deck."  All  the  bills  of  lading  contained 
exceptions  (inter  alia)  in  favour  of  "jettison."  On  the  voyage  the  ship 
took  ground,  and  in  order  to  get  her  off  the  master  properly  jettisoned  the 
cotton.  The  indorsees  of  the  bills  of  lading  having  brought  an  action 
against  the  shipowners  to  recover  the  value  of  the  cotton  : — 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  (whether  the 
bills  of  lading  did  or  did  not  contain  the  words  "  under  deck")  the  cotton 
was  carried  in  breach  of  the  contract  and  was  not  within  the  exceptions 
specified  in  the  bills  of  lading,  which  had  exclusive  reference  to  goods 
safely  stowed  under  hatches ;  that  the  shipowners  had  therefore  no  legal 
excuse  for  their  failure  to  deliver;  that  the  cause  of  damage  was  not  too 
remote,  and  that  the  shipowners  were  liable  to  the  indorsees  for  the  value 
of  the  cotton. 


ixPPEAL  from  a  decision  of  the  Court  of  Appeal. 

In  November  1883  one  J.  M.  Dixon  shipped  on  board  the 
appellants'  vessel  at  New  Orleans  for  Liverpool  125  bales  of 
cotton,  part  of  a  larger  consignment.  Of  the  125  bales  all 
except  twenty-five  were  shipped  under  bills  of  lading  which 
contained  the  words  "under  deck."  The  bill  for  the  remain- 
ing twenty-five  did  not  contain  those  words.  In  all  the  bills  of 
lading  the  cotton  was  expressed  to  be  shipped  in  good  order  and 
well  conditioned;  and  all  contained  exceptions  (inter  alia)  in 
favour  of  "jettison,"  "negligence  or  default  of  master  or  other 
persons  in  the  service  of  the  ship  whether  in  navigating  the  ship 
or  otherwise,"  "and  all  and  every  the  dangers  and  accidents  of 
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the  seas  and  of  navigation  of  whatever  nature  and  kind."  Part 
of  the  cotton,  including  the  125  bales,  was  carried  on  deck.  The 
ship,  which  carried  a  general  cargo,  in  the  course  of  her  voyage 
to  Liverpool  took  the  ground  in  the  straits  of  Florida,  and  in 
order  to  get  her  off  it  became  necessary  and  proper  to  jettison 
portions  of  the  cargo,  viz.,  the  cotton  stowed  on  the  fore  deck, 
and  some  oilcake  in  the  forehatch.  Among  the  cargo  so  jetti- 
soned were  the  125  bales.  The  respondents  as  indorsees  of  the 
bills  of  lading  brought  this  action  against  the  appellants  for  the 
value  of  the  125  bales,  alleging  that  the  defendants  negligently 
and  improperly  stowed  the  cotton  on  deck  in  a  dangerous  posi- 
tion and  failed  to  deliver  it,  the  short  delivery  not  being  covered 
by  the  exceptions  in  the  bills  of  lading.  The  appellants  in  their 
defence  denied  the  negligence  and  improper  stowage,  alleged 
that  the  short  delivery  occurred  by  reason  of  the  excepted  perils, 
that  is  to  say,  jettison  and  the  dangers  and  accidents  of  the  seas 
and  navigation,  and  alleged  that  by  custom  of  the  port  of  New 
Orleans  and  of  the  trade  in  which  the  vessel  was  engaged  the 
defendants  were  entitled  to  carry  a  deck  cargo  and  to  stow  the 
cotton  on  deck. 

At  the  trial  before  Cave  J.  without  a  jury  at  the  Liverpool 
Summer  Assizes  1884  the  defendants  alleged  and  the  plaintiffs 
admitted  a  practice  with  regard  to  goods  carried  on  deck  "at 
shipowner's  risk  "  which  this  House  (as  appears  from  the  judg- 
ment of  Lord  Watson)  found  to  be  in  substance  this, — that 
owners  of  vessels  trading  between  New  Orleans  and  Liverpool 
were  in  the  habit  of  stowing  on  deck,  in  violation  of  their  con- 
tract with  the  shipper,  they  accepting  full  responsibility  for  the 
consequences.  Cave  J.  entered  judgment  for  the  defendants. 
The  Court  of  Appeal  (Brett  M.E.  Baggallay  and  Bowen  L.JJ.) 
on  the  18th  of  May  1885  reversed  this  decision  and  entered 
judgment  for  the  plaintiffs  for  the  value  of  the  125  bales.  Against 
this  decision  the  defendants  appealed. 


Nov.  15,  16.  Sir  Horace  JDavey  Q.C.  and  Haldane  for  the 
appellants : — 

The  contract  is  in  the  bills  of  lading,  and  by  the  exceptions  in 
the  bills  the  shipowner  is  not  liable  for  goods  jettisoned,  there 
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being  no  question  as  to  the  propriety  of  the  jettison.  The 
plaintiffs  being  the  indorsees  of  the  bills  and  suing  on  the  bills 
are  bound  by  the  terms  of  the  bills  :  one  of  which  is  that  the 
shipowner  is  not  liable  for  goods  jettisoned,  however  caused.  It 
is  no  answer  to  say  that  there  is  a  breach  of  contract  in  carrying 
goods  on  deck  when  the  contract  was  to  carry  under  deck, 
because  the  shipowner  is  liable  only  for  damages  of  which  the 
breach  of  contract  is  the  proximate  cause.  Here  the  breach  of 
contract  was  not  the  proximate  cause  of  the  ship's  stranding  or 
the  jettison.  It  is  not  as  if  the  goods  had  been  damaged  by 
sea-water  or  any  cause  which  must  be  attributed  to  deck-stowage. 
The  exception  in  the  bills  of  lading  as  to  jettison  means  jetti- 
son whether  proper  or  improper,  and  jettison  is  an  act  done  by 
the  master,  as  the  agent  not  of  the  shipowner  but  of  the  cargo 
owner.  The  right  of  jettison  does  not  arise  out  of  the  contract  of 
carriage,  but  out  of  the  old  Ehodian  laws  :  Burton  v.  English  (1). 
The  practice  or  custom  alleged  and  proved  excuses  the  short 
delivery,  which  was  occasioned  by  the  perils  excepted  in  the  bills 
of  lading.  This  at  all  events  applies  to  the  twenty-five  bales 
which  were  not  expressed  to  be  carried  "  under  deck,"  but  it 
must  be  admitted  that  the  practice  does  not  apply  to  the  bales 
which  the  bills  stated  were  to  be  carried  "  under  deck." 

The  plaintiffs  may  say  that  by  the  goods  being  carried  on  deck 
they  lost  their  right  of  general  contribution  against  the  other  cargo 
owners.  The  answer  to  this  is  the  practice  or  custom  to  carry 
on  deck,  which  the  plaintiffs  must  be  taken  to  have  known  and 
assented  to.  The  stipulation  as  to  part  of  the  cargo  being  carried 
"under  deck  "  shews  a  knowledge  that  some  goods  would  be  car- 
ried on  deck,  viz.  those  as  to  which  there  was  no  such  stipulation. 
The  rule  that  deck-carried  cargo  is  not  entitled  to  general  average 
is  not  universal  but  applies  only  where  deck  stowage  is  improper 
or  contrary  to  usage.  In  an  action  against  underwriters  in 
respect  of  a  general  average  contribution  it  is  no  sufficient  answer 
to  allege  that  the  goods  were  carried  on  deck:  Milward  v. 
Hibbert  (2) ;  Miller  v.  Tetherington  (3).  No  doubt  in  Wright  v. 
Marwood  (4)  there  are  expressions  of  Brain  well  L.J.  in  delivering 
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judgment  which  are  unfavourable  to  the  defendants,  but  they 
are  only  dicta.  And  Burton  v.  English  (1)  is  distinctly  in  favour 
of  the  defendants'  contention.  The  plaintiffs  allege  negligent 
stowage  and  carriage,  and  assuming  the  practice  alleged  to  be 
invalid,  stowing  on  deck  is  negligence.  But  it  is  the  negligence 
of  the  master,  which  is  excepted  in  the  bills  of  lading  :  see  Steel 
v.  State  Line  Steamship  Company  (2).  The  practice  is  to  carry  on 
deck  "  at  shipowner's  risk."  This  risk  is  limited  to  loss  arising 
in  consequence  of  the  deck-stowage,  e.g.  from  sea-water,  rain  &c. 
The  words  have  no  reference  to  risk  of  jettison  or  to  general 
average.  The  shipper  is  bound  to  know  of  the  existence  of  such 
a  usage  as  was  proved  in  the  present  case :  Vallance  v.  Dewar  (3). 
The  effect  of  the  words  "  at  shipowner's  risk  "  is  at  the  most  to 
make  the  shipowner  a  common  carrier  but  would  not  make  him 
liable  for  jettison.  Jettison  properly  made  is  not  a  breach  of 
contract.  The  plaintiffs  sue  in  respect  not  of  the  jettison  but  of 
the  carrying  on  deck.  In  any  case  the  damages  are  not  the 
whole  value  of  the  goods,  but  the  loss  sustained  by  the  plaintiffs 
in  not  being  able  to  claim  general  average. 


Sir  C.  Bussell  Q.C.  and  Cohen  Q.C.  (D.  French  Q.C.  and  J".  Gorell 
Barnes  with  them)  for  the  respondents  : — 

The  shipowners  admit  that  the  goods  on  deck  were  carried  at 
their  risk.  There  was  no  consent  by  the  shippers  to  the  stowing 
on  deck.  The  shipowners  in  order  to  increase  the  amount  of 
freight  carried  more  cargo  than  the  ship  could  carry  below  deck. 
The  only  recognised  mode  of  stowing  is  under  deck,  unless  in  the 
case  of  express  contract  or  custom.  There  is,  therefore,  no  dis- 
tinction between  the  case  of  the  twenty-five  bales  and  the  others. 
The  exceptions  in  the  bills  of  lading  have  no  reference  to  any 
case  except  that  of  goods  carried  in  the  ordinary  way,  i.e.,  under 
deck.  The  argument  of  the  defendants  is  inconsistent ;  they  say 
they  were  entitled  to  stow  on  deck,  and  also  that  such  stowage 
was  the  negligence  of  the  master.  The  argument  as  to  remoteness 
of  damage  is  contrary  to  authority :  Stephens  v.  Australasian  In- 
surance  Company  (4) ;  which  decision  implies  that  the  shipper  was 


(1)  12  Q.  B.  D.  218. 

(2)  3  App.  Cas.  72. 


(3)  1  Camp.  503. 

(4)  Law  Eep.  8  C.  P.  18. 
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entitled  to  recover  the  amount  of  the  goods  jettisoned.  It  is  no 
answer  to  say  that  the  goods  might  have  been  equally  jettisoned 
if  stowed  below  deck :  no  wrongdoer  can  take  advantage  of  his 
own  wrong :  Davis  v.  Garrett  (1)  ;  Scaramanga  v.  Stamp  (2).  Goods 
on  deck,  as  a  matter  of  fact,  always  are  jettisoned  first,  because 
they  are  most  accessible.  There  is  no  instance  of  a  case  in  which 
where  the  shipowner  has  failed  to  deliver  goods  the  damages 
have  been  limited  to  the  amount  of  the  loss  of  contribution. 
The  breach  of  contract  is  not  merely  in  not  carrying  according 
to  the  contract,  but  in  not  delivering:  and  the  breach  is  not 
excused  by  such  a  jettison.  The  evidence  of  the  practice  here 
alleged  is  very  different  from  that  of  the  custom  stated  in  the 
books.  To  make  a  good  usage  it  must  be  so  general  and  universal 
in  the  trade  that  everybody  must  be  presumed  to  have  known  it : 
1  Arnould  on  Ins.  (5th  ed.)  p.  198,  citing  Barilett  v.  Pentland  (3). 
To  create  a  liability  to  general  average  contribution  the  master 
must  act  as  the  agent  of  the  shippers  :  in  jettisoning  goods  stowed 
on  deck  he  has  no  such  authority.  As  to  deck  cargoes,  the 
authorities,  both  English  and  American,  are  all  against  the 
appellants :  Emerigon  on  Insurances,  translated  by  Meredith, 
cap.  12,  s.  42  ;  3  Kent.  Comm.  240  ;  1  Parsons  on  Shipping,  357 ; 
Gould  v.  Oliver  (4). 

Haldane,  in  reply  : — 

The  reason  why  shippers  have  been  allowed  to  recover  the 
whole  value  of  the  goods  is  because  the  carrier  is  an  insurer : 
1  Parsons  on  Shipping,  173.  The  true  answer  to  the  respondents' 
argument  is,  that  the  loss  for  which  they  claim  does  not  arise  out 
of  the  breach  of  contract  (if  any).  There  was  no  connection 
between  the  two  things.  Suppose  the  ship  had  been  totally  lost 
through  one  of  the  excepted  perils  or  the  act  of  God,  could  the 
owner  of  deck  cargo  recover  the  amount  when  the  owner  of  cargo 
carried  below  deck  could  not  ?  Clearly  not :  there  is  no  autho- 
rity for  such  a  proposition.  At  all  events  the  plaintiffs  if  entitled 
to  recover  something  cannot  recover  the  whole  value  of  the  125 
bales ;  for  other  goods  besides  the  plaintiffs'  having  been  jetti- 
soned there  would  have  been  a  claim  against  the  plaintiffs'  goods 

(1)  6  Bing.  716,  722.  (3)  10  B.  &  C.  7G0. 

(2)  4  C.  P.  D.  316.  (4)  2  M.  &  G.  208,  233,  236, 
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for  general  average  contribution.  Their  claim  for  the  value  of 
the  goods  must  therefore,  at  least,  be  subject  to  a  deduction  for 
that  amount.  The  plaintiffs  cannot  be  better  off  than  if  their 
goods  had  come  safe  to  port. 

The  House  took  time  for  consideration. 

Dec.  7.    Lokd  Halsbuky  L.C. : — 

My  Lords,  in  this  case  the  respondents,  indorsees  of  four  bills 
of  lading  of  certain  cotton  shipped  on  board  the  appellants'  screw 
steamer  Egyptian  Monarch,  sue  the  appellants,  the  owners  of 
the  steamer  in  question,  for  the  non-delivery  to  them  in  Liver- 
pool of  certain  portions  of  the  cotton  which  were  jettisoned 
during  the  voyage  by  reason  of  the  Egyptian  Monarch  having 
taken  the  ground.  The  cotton  in  question  was  stowed  on  deck, 
and  with  respect  to  three  of  the  bills  of  lading  it  could  not  be 
denied  that  the  bills  of  lading  themselves  expressly  stipulated 
that  the  cotton  should  be  stowed  under  deck.  With  respect, 
however,  to  the  fourth  bill  of  lading  the  words  "  under  deck  " 
are  not  to  be  found  in  it. 

It  appears  to  me  that  there  is  no  real  difference  between  the 
bills  of  lading :  "  Expressio  eorum  quae  tacite  insunt  nihil  opera- 
tur " ;  and  I  think  it  is  clear,  therefore,  that  this  cotton  was 
carried  under  a  contract  that  it  should  be  stowed  under  deck. 
The  exception  in  the  bills  of  lading  of  "jettison  "  cannot  avail 
the  shipowners,  who  broke  their  contract  in  stowing  the  cotton 
upon  deck  and  thereby  directly  caused  the  loss  to  the  merchants. 
That  this  would  be  the  general  law  was  not  indeed  disputed,  but 
it  was  said  that  a  practice  prevailed  at  Liverpool,  so  extensively 
practised  that  it  must  have  been  known  to  the  plaintiffs,  of 
loading  cotton  upon  deck. 

But  the  very  same  evidence  which  established  the  practice, 
established  also  that  the  shipowners  paid  for  any.  damage  result- 
ing from  the  practice.  Now,  as  they  could  only  be  called  upon 
to  pay  as  for  a  breach  of  their  contract,  it  follows  that  the  sup- 
posed practice  established  no  more  than  this, — that  a  great  many 
people  in  Liverpool  were  in  the  habit  of  acting  in  breach  of  the 
contract  into  which  they  had  entered,  and  were  in  the  habit  of 
paying  damages  when  injury  resulted  from  such  breach.  How 
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such  a  practice  can  be  supposed  to  affect  the  contractual  relations    H.  L.  (E.) 
of  merchant  and  shipowner  I  am  wholly  at  a  loss  to  understand ;  1886 
or  how  the  generality  of  such  a  practice  could  alter  the  legal  koyal 
rights  of  the  parties  more  than  a  single  example,  it  is  equally  g^P^E 
difficult  to  discover.    Every  carrier  by  land,  as  by  water,  when  Company 
he  breaks  his  contract  and  causes  damage  thereby  is  liable  to  be  Dixon. 
called  upon  to  make  good  the  damage,  but  how  such  a  liability  Lord  HaL-trary, 
and  constant  submission  to  damages  for  such  liability  can  license  — — 
the  supposed  breach  is  a  problem  that  has  never  been  solved. 

I  have  had  some  difficulty  in  understanding  the  suggestion 
that  the  cause  of  damage  was  too  remote  to  give  rise  to  the  claim 
now  made.  I  could  imagine  a  state  of  facts  in  which,  though  I 
should  not  agree  with  it,  the  argument  would  be  intelligible ;  in 
this  case  it  is  hardly  susceptible  of  plausible  statement.  The 
jettison  of  this  cargo  was  the  direct  result  of  its  being  stowed 
upon  deck. 

I  am  therefore  of  opinion  that  the  judgment  of  the  Court  of 
Appeal  should  be  affirmed,  and  the  appeal  dismissed  with  costs, 
and  I  move  your  Lordships  accordingly, 

Lokd  Blackburn  : — 

My  Lords,  in  this  case  I  have  had  considerable  difficulty  in 
understanding  what  the  ground  was  upon  which  Cave  J.  decided 
below ;  but  upon  the  best  consideration  which  I  can  give  to  it, 
I  think  that  there  has  been  a  misapprehension  upon  his  part  and 
that  really  the  point  which  in  his  imagination  had  arisen  did  not 
arise.  Upon  the  facts  it  appears,  as  the  noble  and  learned  Lord, 
the  Lord  Chancellor,  has  just  stated,  that  the  case  really  comes 
to  be  this  :  the  goods  were  shipped  on  board,  and,  probably  with 
the  knowledge,  or  at  least  without  any  objection  on  the  part  of 
the  shippers,  were  put  on  the  deck,  on  which  they  ought  not  to 
have  been  put.  That  being  so,  I  quite  agree  that  the  judgment 
of  the  Court  of  Appeal  is  right. 

Lokd  Watson  : — 

My  Lords,  notwithstanding  the  able  argument  addressed  to  us 
on  behalf  of  the  appellants,  I  have  come  without  difficulty  to 
Vol.  XTT.  3  C 
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the  conclusion  that  the  judgment  of  the  Court  of  Appeal  is 
right. 

The  appellants  did  not  maintain  that  they  had  established  a 
proper  mercantile  custom,  which,  if  not  excluded  by  the  terms 
of  the  bills  of  lading,  would  become  an  implied  term  of  the  con- 
tracts thereby  constituted.  But  it  was  said  that  a  practice  had 
been  admitted  by  the  respondents  which  was  described  as  "a 
practice  to  carry  goods  on  deck  from  New  Orleans  to  Liverpool, 
at  the  risk  of  the  shipowner."  From  an  examination  of  the 
statements  and  concessions  mutually  made  in  the  course  of  the 
trial  before  Cave  J.  I  am  satisfied  that  the  only  practice  ulti- 
mately alleged  by  the  appellants  and  admitted  by  the  respon- 
dents was  in  substance  this, — that  owners  of  vessels  trading 
between  New  Orleans  and  Liverpool  were  in  the  habit  of  stowing 
goods  on  deck,  in  violation  of  their  contract  with  the  shipper, 
they  accepting  full  responsibility  for  the  consequences. 

Such  being  the  state  of  the  facts,  it  appears  to  me  to  be  abso- 
lutely immaterial,  so  far  as  concerns  the  liability  of  the  ship- 
owner, whether  the  shipper  knew  or  was  justifiably  ignorant  of 
the  practice.  Shippers  who  are  aware  of  the  existence  of  such  a 
practice,  and  do  not  object  to  it,  cannot  be  said  to  have  consented 
to  a  modification  of  the  contract  embodied  in  their  bills  of  lading. 
Their  non-interference  merely  implies  that  they  do  not  think  it 
necessary  to  prevent  a  deviation  from  the  contract,  because  they 
are  satisfied  of  the  shipowner's  ability  to  make  good  all  loss 
arising  from  his  having  broken  it.  In  short,  the  liability  of  the 
shipowner,  upon  each  occasion  of  deck  stowage  under  the  admitted 
practice,  is  precisely  the  same  with  the  liability  which  he  would 
incur,  in  the  absence  of  any  such  practice,  by  stowing  goods  on 
deck,  on  one  occasion,  in  violation  of  his  contract  to  carry,  and 
without  the  knowledge  of  the  shipper. 

An  interesting  argument  was  addressed  to  your  Lordships  by 
the  appellants'  counsel,  as  to  the  extent  to  which  the  law  of 
England  admits  claims  for  contribution  in  respect  of  deck  cargo 
properly  jettisoned ;  and  all  the  authorities,  from  Milward  v. 
Hibhert  (1)  to  Burton  v.  English  (2)  were  referred  to  and  criticised. 
In  the  view  which  I  take  of  the  real  character  of  the  practice 
(1)  3  Q.  B.  120.  (2)  12  Q.  B.  D.  218. 
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upon  which  the  appellants  rely,  neither  that  argument  nor  the  h.  l.  (E.) 
authorities  cited  in  the  course  of  it  have  any  bearing  upon  this  :gg6 
case.    It  was  admitted  that  the  general  rule  of  law  excludes  such  soyal 

claim  of  contribution ;  and  it  was  not  seriously  disputed  that  the  Exchange 

.  .  Shipping 

decisions  which  establish  certain  exceptions  from  that  rule  either  Company 

affirm  or  assume  that  the  jettison  of  goods  placed  on  the  deck  of  Dixon. 

a  seagoing  vessel,  not  under  contract  express  or  implied  with  the 

shipper,  but  by  the  act  of  the  shipowner,  and  at  his  risk,  cannot 

give  rise  to  any  claim  of  average,  whether  general  or  particular. 

To  admit  an  exception  in  that  case  would  be  tantamount  to  an 

abolition  of  the  general  rule. 

Of  the  125  bales  of  the  respondents'  cotton  which  were  stowed 
on  the  deck  of  the  Egyptian  Monarch  by  the  appellants,  100 
bales  were  carried  under  bills  of  lading  which  bore  that  the 
cotton  was  "  under  deck,"  and  twenty-five  bales  under  a  bill  of 
lading  in  which  the  same  condition  of  stowage  was  implied. 
Accordingly,  at  the  time  when  jettison  was  made  of  those  125 
bales,  they  were  being  carried  in  breach  of  the  contract,  and  were 
not  within  the  exceptions  specified  in  the  bills  of  lading,  which 
have  exclusive  reference  to  goods  safely  stowed  under  hatches. 
In  these  circumstances  I  cannot  doubt  that  the  appellants  are 
liable  to  pay  to  the  respondents  the  value  of  the  125  bales,  seeing 
that  they  cannot  make  delivery  in  terms  of  their  contract,  and 
have  no  legal  excuse  for  their  failure  to  deliver. 

It  was  argued  that  the  actual  cause  of  damage  was  too  remote 
to  found  any  claim  against  the  appellants ;  but  that  argument 
appears  to  me  to  be  at  variance  with  the  principles  laid  down  by 
Tindal  C.J.  in  Davis  v.  Garrett  (1)  which  have  been  recognised 
and  acted  upon  in  subsequent  decisions.  It  was  also  argued  that 
the  respondents  were  uot  entitled  to  recover  the  full  value  of  the 
cotton,  because,  if  all  the  cargo  had  been  below  deck,  it  would 
have  been  necessary  to  jettison  part  of  it,  and  consequently  these 
125  bales  would  have  been  liable  in  a  sum  by  way  of  general 
average  contribution  which  ought  to  be  deducted  in  calculating 
damages  for  the  purposes  of  this  suit.  Whether  the  appellants 
could  have  made  out  such  a  defence  it  is,  in  my  opinion,  unneces- 
sary to  consider.    It  is  not  even  indicated  in  the  pleadings,  and 

(1)  G  Bing.  71(5. 

3         C  2 
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Exchange      Order  appealed  from  affirmed ;  and  appeal  dismissed  with  costs. 
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Lords'  Journals  7th  December  1886. 

Solicitors  for  appellants :  McDiarmid  &  Teather. 
Solicitors  for  respondents :  Gregory,  Rowcliffes  &  Co.,  for  Hill, 
Dickinson  &  Co.,  Liverpool. 
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Bankruptcy — Secured  Creditor — Mortgage  of  Policy  of  Insurance — Covenant  to 
pay  Premiums — Proof  of  Deht —  Valuing  Security — -  Value  of  Covenant  to 
pay  Premiums — Proof  in  addition — Bankruptcy  (Ireland?)  Amendment 
Act  1872  (35  &  36  Vict.  c.  58)  s.  47. 

The  holder  of  a  policy  of  insurance  on  his  own  life  mortgaged  it  as 
security  for  a  debt  and  covenanted  with  the  mortgagees  to  pay  the  annual 
premiums.  The  mortgagor  having  become  bankrupt  the  mortgagees  valued 
the  policy  and  proved  in  the  Irish  Court  of  Bankruptcy  for  the  difference 
between  that  value  and  the  debt,  as  provided  by  the  Bankruptcy  (Ireland) 
Amendment  Act  1872  (35  &  36  Yict.  c.  58)  :— 

Held,  reversing  the  decision  of  the  Irish  Court  of  Appeal  (In  re  Killen, 
Ir.  Law  Eep.  15  Ch.  388),  that  the  mortgagees  were  not  entitled  under 
sect.  47  to  prove  in  addition  for  the  value  of  the  covenant  to  pay  premiums. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (Ireland)  (1). 

By  an  indenture  of  mortgage  dated  the  23rd  of  December  1880 
Arthur  Killen  assigned  to  the  Governor  and  Company  of  the 
Bank  of  Ireland  a  policy  of  assurance  on  his  life  for  £1000  subject 
to  the  annual  premium  of  £39  13s.  4d.,  as  security  for  debts  then 
or  to  become  due,  and  covenanted  with  the  Governor  and  Com- 
pany, their  successors  and  assigns,  (inter  alia)  to  pay  during  the 


(1)  In  re  Killen,  Ir.  Law  Eep.  15  Ch.  388. 
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assignment  the  annual  premiums  and  to  do  all  other  acts  neces-  H.  L.  (I.) 
sary  for  keeping  the  policy  on  foot.  1886 

On  the  19th  of  February  1884  Killen  was  adjudicated  a  bank-  deering 
rupt,  being  then  indebted  to  the  bank  in  the  sum  of  £982  19s.  8d.  op 
for  which  they  held  as  security  the  policy  of  assurance  and  a  lease  Ireland. 
of  premises. 

The  bank  valued  these  two  securities  together  at  £350,  and 
were  admitted  to  prove  as  unsecured  creditors  in  the  bankruptcy 
for  the  difference  between  that  sum  and  £982  19s.  8d.}  without 
prejudice  to  their  right  to  claim  for  the  value  of  their  interest 
under  the  bankrupt's  covenant  to  pay  premiums. 

It  appeared  in  the  course  of  the  proceedings  that  the  surrender 
value  of  the  policy  was  £185.  The  value  of  the  covenant  to  pay 
premiums  having  been  estimated  by  an  actuary  at  £407  16s., 
the  Court  of  Bankruptcy  declared  that  to  be  the  value,  and 
admitted  the  bank  to  prove  for  that  sum  in  addition  to  their 
former  proof. 

On  appeal  the  Irish  Court  of  Appeal  [FitzGibbon  and  Barry 
L.J  J.,  Porter  M.K.  dissenting]  affirmed  this  decision,  with  a  pro- 
viso that  the  bank  should  independently  of  their  right  to 
interest,  if  any,  subsequent  to  the  bankruptcy,  in  no  case  receive 
by  way  of  dividend  any  greater  sum  than  together  with  all  other 
moneys  paid  to  them  on  foot  of  the  principal  should  amount  to 
20s.  in  the  pound  on  their  debt.. 

From  this  decision  the  official  assignees  and  the  creditors' 
assignee  appealed. 

Nov.  16,  18.  Madden  Q.C.  (of  the  Irish  Bar)  for  the  appel- 
lants : — 

The  question  is  whether  the  mortgagee  of  a  policy  of  insurance, 
upon  the  bankruptcy  of  the  mortgagor,  besides  realising  the 
value  of  the  policy  and  proving  for  the  balance  of  his  debt  (which 
he  is  clearly  entitled  to  do)  is  also  entitled  to  prove  upon  the 
covenant  to  pay  the  premiums.  The  appellants  contend  that 
this  is  a  double  proof.  A  secured  creditor  is  defined  by  the  Bank- 
ruptcy (Ireland)  Amendment  Act  1872  (35  &  36  Vict.  c.  58) 
sect.  4,  as  "  any  creditor  holding  any  mortgage,  charge,  or  lien 
on  the  debtor's  estate,  or  any  part  thereof,  as  security  for  a  debt 
due  to  him." 
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The  rights  of  a  secured  creditor  depend  upon  sect.  63  and  the 
Irish  General  Orders  1872,  rules  85-89  (printed  in  Kisbey  on 
Bankruptcy),  which  are  substantially  the  same  as  the  English 
General  Orders.  The  result  is,  that  any  balance  realised  by  the 
security  over  the  assessed  value  must  be  handed  over  to  the 
trustee  :  Ex  parte  King  (1)  ;  Societe  Generate  die  Paris  v.  Geen  (2). 

Such  a  covenant  as  this  was  not  a  "  liability  to  pay  money  upon 
it  contingency,"  within  the  Bankruptcy  Act  1849  (12  &  13  Vict, 
c.  106)  sect.  178  :  Warburg  v.  Tucker  (3);  Mitealfe  v.  Hanson  (4). 
Nor  was  it  a  debt  payable  upon  a  contingency  within  sect.  177  of 
that  Act :  Warburg  v.  Tuclcer  (5).  In  an  action  on  such  a  cove- 
nant the  plaintiff  cannot  recover  more  damages  than  the  actual 
loss  sustained :  National  Insurance  &c.  Association  v.  Best  (6). 

The  measure  of  damages  clearly  cannot  be  the  amount  of 
premiums  calculated  as  an  annuity,  which  was  the  principle 
adopted  in  the  present  case.  The  principal  being  gone,  the 
accessory  goes  too.  These  covenants  are  directly  dealt  with  by 
sect  47  of  the  Irish  Bankruptcy  Act  1872  (7)  which  was  copied 
from  sect  154  of  the  English  Bankruptcy  Act  1861.  To  bring 
himself  within  that  section  a  creditor  must  shew  that  he  has  an 
interest  in  the  contract.  If  he  has  surrendered  the  policy  what 
interest  has  he  in  the  contract  ?  The  principle  is  the  same  if 
instead  of  surrendering  he  assesses  the  security.   The  trustee  has 


(1)  Law  Eep.  20  Eq.  273. 

(2)  8  App.  Cas.  606,  617,  618. 

(3)  E.  B.  &  E.  914,  926. 

(4)  Law  Kep.  1  H.  L.  242. 

(5)  5  E.  &  B.  384. 

(6)  2H.&N.  605,  614. 

(7)  Sect.  47.  "If  any  bankrupt,  at  the 
time  of  adjudication,  or  any  arranging 
debtor,  at  the  time  of  the  presentation 
of  his  petition,  be  liable,  by  reason  of 
any  contract  or  promise,  to  •  pay  pre- 
miums on  any  policy  of  insurance,  or 
any  other  sums  of  money,  whether 
yearly  or  otherwise,  or  to  repay  to  or 
indemnify  any  person  against  any  such 
payments,  the  person  entitled  to  the 
benefit  of  such  contract  or  promise 
may,  if  he  think  fit,  apply  to  the  Court 
to  set  a  value  upon  his  interest  under 
such  contract  or  promise,  and  the  Court 


is  hereby  required  to  ascertain  the  value 
thereof,  and  to  admit  such  person  to 
prove  the  amount  so  ascertained  and 
to  receive  dividends  thereon." 

Sect.  63.  "A  secured  creditor  shall  for 
the  purpose  of  voting  at  any  meeting  of 
creditors  in  any  arrangement  or  in  any 
composition  after  bankruptcy  under 
the  said  xict  or  this  Act,  be  deemed 
to  be  a  creditor  only  in  respect  of  the 
balance  (if  any)  due  to  him,  after  de- 
ducting the  value  of  his  security ;  and 
the  amount  of  such  balance  shall,  until 
the  security  be  realized,  be  determined 
in  the  prescribed  manner.  He  may, 
however,  at  or  previously  to  any  such 
meeting,  give  up  the  security,  and 
thereupon  he  shall  rank  as  a  creditor 
in  respect  of  the  whole  sum  due  to 
him." 
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the  power  of  insisting  upon  realisation.  The  Court  below  seem 
to  have  relied  upon  the  decision  (14  Jan.  1876)  in  In  re  N.  Law, 
Em  parte  Bank  of  Ireland  (1),  as  if  it  were  based  upon  a  practice 
in  the  Court  of  Bankruptcy,  which  it  was  not.  The  statute  in 
fact  requires  that  the  policy  shall  either  be  sold  or  be  deemed  to 
have  been  sold.  The  fallacy  of  the  decision  below  is  in  holding 
that  when  the  policy  is  surrendered  the  covenant  is  still  valuable. 

T.  P.  Law  Q.C.  for  the  respondents : — 

The  practice  in  Irish  bankruptcy  has  been  to  allow  the  proof 
now  in  question,  though  no  record  of  any  litigated  case  has  been 
found.  The  statute  itself  in  sect.  47  fixes  the  point  of  time  which 
is  to  give  right  to  a  proof:  namely  the  adjudication  in  bank- 
ruptcy. That  is  the  time  at  which  the  creditor's  rights  are  to  be 
ascertained.  At  that  time  the  covenant  is  clearly  in  force  and 
of  some  value.  This  class  of  covenant  is  ancillary,  not  to  the 
debt  (as  put  contra)  but  to  the  security :  Lyde  v.  Mynn  (2)  ; 
and  does  not  fall  with  the  principal :  Robinson  v.  Ommanney  (3). 
The  origin  of  sect  47  was  owing  to  the  decisions  upon  sect.  178 
of  the  English  Bankruptcy  Act  of  1849  :  Warburg  v.  Tucker  (4), 
and  Mitealfe  v.  Hanson  (5),  where  it  was  held  that  the  bankrupt 
was  not  discharged  from  such]  a  covenant  by  the  bankruptcy. 
Sect.  47  was  passed  in  order  to  relieve  the  bankrupt.  The 
present  claim  is  distinctly  within  that  section.  The  creditor  has 
"  an  interest  in  the  contract,"  namely  an  interest  to  be  paid  20s. 
in  the  pound.  At  the  time  of  the  adjudication  here  there  had 
been  no  breach  of  the  covenant  to  pay  the  premiums ;  nor  had 
there  at  the  time  of  the  respondents'  application.  At  that  time 
the  policy  was  in  existence,  and (, the  covenant  also,  and  that  is  the 
point  of  time  at  which  the  respondents'  rights  ought  to  be  ascer- 
tained. The  holder  of  a  bill  given  as  security  for  a  debt  is  entitled 
to  prove  for  the  full  amount  of  the  bill,  though  he  cannot  receive 
more  than  20s.  in  the  pound  on  the  debt :  Ex  parte  Newton  (6). 
The  same  principle  applies  here. 

Madden  Q.C.  replied. 

(1)  10  Irish  Law  Times,  p.  11.  (4)  E.  B.  &  E.  014. 

(2)  1  My.  &  K.  683.  (5)  Law  Rep.  1  11.  L.  212. 

(3)  21  Ch.  D.  781;  23  Ch.  D.  285.  (6)  16  Ch.  D.  330. 
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The  House  took  time  for  consideration. 

Dec.  7.  Lord  Watson  : — 

My  Lords,  before  the  Bankruptcy  (Ireland)  Act  1872  came 
into  operation,  the  statute  law  of  Ireland  with  regard  to  the 
rights  and  remedies  of  secured  creditors  in  bankruptcy  was 
identical  with  the  law  established  in  England  by  the  Consolida- 
tion Act  of  1849. 

It  has  been  authoritatively  settled,  under  the  English  statute,, 
that  a  covenant  by  a  debtor  to  pay  the  annual  premiums  neces- 
sary in  order  to  keep  up  a  life  policy  which  he  had  assigned  in 
security  for  a  debt  did  not  fall  within  his  bankruptcy,  inasmuch 
as  his  liability  on  such  a  covenant  was  not  a  contingent  liability 
within  the  meaning  of  sect.  178,  and,  consequently,  that  the 
bankrupt's  certificate  did  not  afford  a  good  defence  to  the 
creditor's  demand  for  performance.  It  was  so  held  by  the  Court 
of  Exchequer  Chamber  in  Warburg  v.  Tucker  (1) ;  and  that 
decision  was  approved  and  followed  by  this  House  in  Mitcalfe  v. 
Hanson  (2).  The  ratio  of  these  decisions  equally  applies  to  a 
covenant  by  the  bankrupt  to  pay  premiums  on  a  policy  belong- 
ing to  a  third  party.  It  is  necessary  to  observe  that  in  neither 
case  did  it  appear  that  the  secured  creditor  had  proved  his  debt 
(after  valuing  and  deducting  his  security)  in  the  bankruptcy ; 
and  in  Warburg  v.  Tucker  (1)  Lord  Bramwell,  who  concurred  in 
the  judgment,  expressed  an  opinion  that,  if  the  creditor  had  done 
so,  he  would  not  have  been  entitled  to  enforce  the  collateral 
contract  to  pay  premiums  against  the  bankrupt.  That  point 
does  not  appear  to  me  to  have  been  decided,  either  directly  or 
by  implication ;  but  what  was  actually  decided  is  not,  in  my 
opinion,  any  authority  for  the  proposition  that,  as  the  law  stood 
in  Ireland  before  the  Act  of  1872,  a  secured  creditor  had  the 
right  to  prove  and  draw  dividends,  and  also  to  sue  the  bankrupt 
for  performance  of  his  engagement  to  keep  alive  the  policy 
assigned  in  security. 

The  Act  of  1872  made  an  important  alteration  in  the  law  of 
Ireland,  which  had  previously  been  effected  in  England  by  the 
Bankruptcy  Act  of  1861.  Sect.  47  of  the  Irish  Act,  which 
(1)  E.  B.  &  E.  914.  (2)  Law  Rep.  1  H.  L.  242. 
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corresponds  with  sect.  154  of  the  English  statute,  provides  that,    H.  L.  (L) 
if  the  bankrupt,  at  the  time  of  adjudication,  be  liable,  by  reason  1886 
of  any  contract  or  promise,  to  pay  premiums  on  a  policy,  or  any  Deeeing 
other  sums  of  money,  whether  yearly  or  otherwise,  or  to  repay  or    Baj^  qf 
indemnify  any  person  against  such  payments,  the  person  entitled  Ireland. 
to  the  benefit  of  such  contract  or  promise  may,  if  he  thinks  fit,  Lord  Watson, 
apply  to  the  Court  to  set  a  value  on  his  interest,  and  the  Court 
is  required  to  ascertain  the  value  and  to  admit  the  creditor  to 
prove  the  amount  so  ascertained,  and  to  receive  dividends 
thereon. 

If  a  bankrupt  has  contracted  to  pay  premiums  upon  a  policy 
of  insurance  belonging  to  a  third  party,  it  is  clear  that,  in  terms 
of  sect.  47,  the  creditor  is  entitled  to  prove  the  value  of  the 
obligation,  as  fixed  by  the  Court,  and  to  receive  dividends 
thereon.  In  that  case  the  liability  is  simply  an  existing  debt 
solvendum  de  futuro ;  and  it  would  be  difficult  to  suggest  any 
reason  why  the  creditor  in  such  a  debt  ought  not  to  rank  pari 
passu  along  with  the  ordinary  creditors  of  the  bankrupt,  in  the 
same  way  as  a  creditor  for  an  annuity.  Sect.  47  makes  provision 
for  estimating  the  amount  of  the  debt,  which  is  not  susceptible 
of  precise  calculation,  seeing  that  it  depends  upon  the  uncertain 
event  of  the  death  of  the  insured. 

The  respondents  have,  in  compliance  with  the  general  orders 
framed  under  the  provisions  of  sect.  124  of  the  Act  of  1872,  put 
a  value  upon  the  mortgaged  policy,  and  have  proved  for  the 
balance  of  their  debt  after  deducting  that  value.  They  also 
assert  their  right  to  prove,  and  the  Courts  below  have  admitted 
them  to  prove,  the  value  of  the  bankrupt's  covenant  to  pay 
premiums  upon  the  mortgaged  policy,  which  has  been  fixed  at 
£407  16s.  by  the  Court,  in  accordance  with  the  provisions  of 
sect.  47. 

It  was  argued  for  the  respondents  that  the  legislature,  in 
depriving  them  of  their  right  to  proceed  against  the  bankrupt, 
upon  his  personal  covenant,  must  necessarily  have  intended  to 
give  them  an  equivalent  in  the  shape  of  an  absolute  right  to 
prove  in  the  bankruptcy  for  the  value  of  the  liability.  I  venture 
to  doubt  whether  the  assumption  of  right  upon  which  the  argu- 
ment proceeds  is  well  founded.   The  respondents  did  not  produce 
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any  authority  for  saying  that,  before  the  Act  of  1872,  they  would 
have  had  the  right  to  value  and  deduct  their  security  and  prove 
for  the  unsecured  balance  of  their  debt,  and  then  to  sue  the 
bankrupt  upon  his  covenant  to  pay  premiums.  I  am  by  no 
means  satisfied  that  they  could  have  done  so ;  but  it  is  un- 
necessary to  decide  the  point,  because  this  case  must  be  decided 
under  the  bankruptcy  law  as  established  by  the  Act  of  1872; 
and  I  am  of  opinion  that  under  that  law  the  respondents'  claim 
cannot  be  maintained. 

The  bankrupt's  covenant  to  pay  premiums,  which  is  a  personal 
obligation  to  make  the  security  effectual,  might  in  ordinary 
language  be  correctly  described  as  an  incident,  or  as  part  of  the 
security.  But  it  is  not  part  of  the  security  within  the  meaning 
of  the  Act  of  1872.  By  sect.  4  a  "  secured  creditor  "  is  defined 
to  be  a  creditor  "  holding  any  mortgage,  charge  or  lien  on  the 
debtor's  estate,  or  any  part  thereof,  as  security  for  a  debt  due  to 
him."  These  words  by  plain  implication,  define,  for  the  purposes 
of  the  Act,  the  meaning  of  "  a  security  "  as  well  as  of  a  "  secured 
creditor "  and  they  exclude  a  personal  obligation  to  make  a 
security  effectual,  just  as  they  exclude  a  personal  obligation  to 
give  a  security.  It  therefore  appears  to  me  that,  in  valuing  their 
security  for  the  purpose  of  proving  the  balance  of  their  debt,  the 
respondents  were  neither  bound  nor  entitled  to  include  in  the 
valuation  the  estimated  value  of  the  personal  covenant,  and  they 
have  not  done  so. 

The  substance  of  the  respondents'  claim  upon  the  covenant  in 
question  is  to  have  part  of  the  fund  available  for  distribution 
among  ordinary,  as  distinguished  from  preferable  and  secured 
creditors  of  the  bankrupt,  set  aside  in  order  to  constitute  and  be 
available  as  a  security  for  their  debt.  It  is,  to  my  mind,  a  startling 
proposition  that  a  creditor  who  is  permitted  to  prove  the  balance 
of  his  debt  against  that  fund,  and  to  receive  dividends  from  it,  on 
the  footing  that  such  balance  is  unsecured,  has  also  the  right  to 
draw  from  the  same  fund  a  sum,  which  he  can  only  claim  as  an 
equivalent  for  the  security  which  he  has  lost  through  the  bank- 
rupt's failure  to  perform  his  personal  covenant.  The  provisions 
of  sect.  47  with  respect  to  covenants  and  promises  to  pay  premiums 
of  insurance  are,  no  doubt,  expressed  in  very  general  terms  ;  but 
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whilst  they  obviously  apply  to  cases  where  the  bankrupt's  liability  H.  L.  (I), 
is  of  the  nature  of  a  proper  debt,  I  cannot  conceive  that  the  1886 
legislature  intended  to  enable  a  creditor  in  the  position  of  the  Deebing 
respondents  to  rank  with  ordinary  creditors  not  only  for  the  un-  bank  of 
secured  balance  of  his  debt,  but  for  a  sum  representing  a  security  Ireland. 
for  that  unsecured  balance.  L°rd  watson. 

I  am  confirmed  in  that  opinion  by  a  reference  to  the  general 
scheme  established  by  the  Act  of  1872,  and  relative  statutory 
rules  for  disposing  of  the  claims  of  secured  creditors.  If  he 
desires  to  prove  against  the  estate,  the  creditor  must  value  his 
security  as  defined  in  the  Act,  that  being  in  the  present  case  the 
policy  of  insurance,  without  the  personal  covenant  to  pay  pre- 
miums. If  not  satisfied  with  his  valuation,  the  general  body  of 
creditors  or  their  representatives  may  insist  on  the  security  being 
realized.  The  amount  of  the  valuation  or  the  realized  proceeds, 
as  the  case  may  be,  is  then  deducted  from  the  debt,  and  the 
creditor  admitted  to  prove  the  balance.  In  my  opinion,  the 
footing  upon  which  that  deduction  is  made  and  proof  of  the 
balance  allowed  is  this,  that  the  security  is  either  realized  or 
deemed  to  be  realized,  and  the  proceeds  of  realization  or  the 
creditors'  valuation  paid  or  imputed  in  payment  pro  tanto  of  his 
debt.  So  far  as  concerns  the  proceedings  in  bankruptcy,  the 
security  is  dealt  with  as  having  been  realized  and  paid  to  the 
creditor,  and  his  debt  to  the  extent  of  its  valuation  or  actual 
proceeds  is  extinguished,  the  balance  unpaid  being  then  treated 
as  unsecured,  and  therefore  admitted  to  proof. 

Such  being,  according  to  my  view,  the  plain  import  of  the 
statute  and  rules,  to  give  effect  to  the  respondents'  claim  would 
be  utterly  inconsistent  with  the  scheme  which  they  enact.  To 
do  so  would,  in  effect,  be  to  enforce  the  maintenance  of  a  policy 
which  has  been  realized  and  imputed  in  payment  of  the  debt,  in 
order  to  create  a  security  for  a  balance  which  must  be  treated  as 
unsecured. 

For  these  reasons,  I  am  of  opinion  that  the  order  of  the  Court 
of  Appeal  must  be  reversed,  and  the  order  of  the  judge  in  bank- 
ruptcy admitting  the  proof  discharged ;  and  that  the  appellants 
ought  to  have  their  costs  in  the  Courts  below  as  well  as  in  this 
House,  and  I  move  accordingly. 
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Lokd  Blackburn  : — 

My  Lords,  in  this  case  the  decision  turns  upon  the  true  con- 
struction of  a  few  words  in  sect.  47  of  an  Act  of  Parliament  (the 
Bankruptcy  (Ireland)  Amendment  Act  1872),  and  I  can  only  say 
that  they  seem  to  me  very  obscure ;  but  I  have  perused  my  noble 
and  learned  friend's  judgment  and  considered  it,  and  I  have 
come  to  the  conclusion  that  the  decision  of  the  Court  below 
cannot  be  supported  and  should  be  reversed. 


Lokd  Halsbuey  L.C. : — 

My  Lords,  I  concur  in  the  judgment  which  has  been  moved, 
and  in  the  reasons  which  have  been  given  by  my  noble  and 
learned  friend.  I  desire  to  rest  my  opinion  upon  the  reasoning 
of  the  Master  of  the  Rolls  in  Ireland.  I  only  wish  to  add  that 
it  would  be  a  strange  result  if  in  that  country  a  bankruptcy 
creditor  should  be  permitted  to  prove  and  establish  his  right  to 
more  than  twenty  shillings  in  the  pound. 

It  is  true  that  the  Court  of  Appeal  made  an  order  that  the 
creditor  should  not  get  more  than  his  twenty  shillings  in  the 
pound,  but  it  seems  to  me  that  that  order,  though  it  may  prevent 
the  actual  injustice  which  such  a  state  of  things  would  cause, 
does  not  cure  the  vice  of  the  reasoning  which  would  lead  to  such 
a  result.  The  fact  "that  but  for  such  order  he  might  get  more 
than  twenty  shillings  in  the  pound  seems  to  me  to  be  a  very 
cogent  argument  against  the  respondents'  contention. 

Order  appealed  from  reversed ;  Order  admitting  the 
respondents  to  the  second  proof  discharged ;  the 
respondents  to  pay  the  costs  in  the  Courts  below 
and  in  this  Souse;  the  matter  remitted  to  the 
Court  of  Bankruptcy  in  Ireland. 

Lords'  Journals  7th  December  1886. 

Solicitor  for  appellants :  Frith  Needham  for  J,  H.  Moore  & 
B.  Thompson,  Dublin. 

Solicitors  for  respondents  :  Freshfields  &  Williams  for  E.  E. 
Be  Moleyns,  Dublin. 
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THE  BKADFOBD  BANKING  CO.,  LIMITED  Appellants  ;   h.  l.  (E.) 

1886 

HENKY  BKIGGS,  SON  &  CO.,  LIMITED    .  Kespondents. 

Company —  Shares —  Equitable  Mortgage — Priority — Deposit  of  Certificate  of 
Shares — Articles  of  Association — Lien  of  Company  on  Shares  for  Money 
due  from  Shareholders — Notice  of  Trust — Companies  Act  1862  (25  &  26 
Vict.  c.  893  s.  30. 

The  articles  of  association  of  a  company  registered  under  the  Companies 
Act  1862  provided  that  the  company  should  have  "  a  first  and  permanent 
lien  and  charge,  available  at  law  and  in  equity,  upon  every  share  for  all 
debts  due  from  the  holder  thereof."  A  shareholder  deposited  his  share 
certificates  with  a  bank  as  security  for  the  balance  due  and  to  become  due 
on  his  current  account,  and  the  bank  gave  the  company  notice  of  the 
deposit.  The  certificates  stated  that  the  shares  were  held  subject  to  the 
articles  of  association  : — 

Held,  reversing  the  decision  of  the  Court  of  Appeal  (31  Ch.  D.  19)  and 
restoring  the  judgment  of  Field  J.  (29  Ch.  D.  149),  that  the  company 
could  not  in  respect  of  moneys  which  became  due  from  the  shareholder  to 
the  company  after  notice  of  the  deposit  with  the  bank  claim  priority 
over  advances  by  the  bank  made  after  such  notice,  but  that  the  principle 
of  Hopkinson  v.  Bolt  (9  H.  L.  C.  514)  applied. 

Held  also,  reversing  the  decision  of  the  Court  of  Appeal,  that  the  notice 
to  the  company  of  the  deposit  with  the  bank  was  not  a  notice  of  a  trust 
within  the  meaning  of  the  Companies  Act  1862  (25  &  26  Vict.  c.  89),  s.  30, 
and  that  the  bank  by  giving  notice  of  the  deposit  did  not  seek  to  affect  the 
company  with  notice  of  a  trust,  but  only  to  affect  the  company  in  their 
capacity  as  traders  with  notice  of  the  interest  of  the  bank. 

APPEAL  from  a  decision  of  the  Court  of  Appeal  (Brett  M.E. 
Baggallay  and  Fry  L.JJ.)  (1)  reversing  a  judgment  of  Field  J. 
(sitting  in  the  Chancery  Division).  The  facts  are  set  out  in  the 
report  of  the  judgment  of  Field  J.  (2)  For  the  present  purpose 
the  statement  in  the  judgment  of  Lord  Blackburn  will  suffice. 

1886.   June  22,  24.    Bighj  Q.C.  and  G.  Farwell  for  the  appel- 
lants : — 

The  question  is  whether  as  the  appellants  contend  this  case  is 


(1)  31  Ch.  D.  19. 


(2)  29  Ch.  D.  149. 


30 


HOUSE  OF  LOEDS 


[VOL.  XIL 


H.  L.  (E.) 
1886 


.Bradford 
Banking 
Company 
v. 

Briggs. 


governed  by  Hopkinson  v.  Bolt  (1).  The  deposit  of  share  certi- 
ficates was  accompanied  in  each  case  by  a  deed  of  charge  in 
favour  of  the  appellants  in  the  form  common  in  such  cases,  and 
notice  of  the  deposit  was  given  by  the  appellants'  solicitors  to 
the  respondents.  For  the  debts  due  to  the  respondents  before 
such  notices  it  is  admitted  that  they  have  priority  over  the 
appellants ;  but  that  they  have  not  for  advances  subsequent  to 
such  notices  is  decided  by  Hopkinson  v.  Bolt  (1).  The  Com- 
panies Act  1862  (25  &  26  Vict.  c.  89)  s.  30  no  doubt  says  that 
the  company  shall  take  no  notice  of  trusts,  but  that  cannot 
operate  to  enable  the  company,  if  they  take  up  the  position  of 
mortgagees,  to  get  rid  of  all  the  obligations  and  conditions  which 
attach  to  mortgagees.  If  such  a  clause  as  103  can  have  the 
effect  given  to  it  by  the  Court  of  Appeal  it  will  effectually  pre- 
vent shareholders  in  such  companies  from  borrowing  moneys, 
because  although  they  may  not  be  indebted  to  the  company  at 
the  moment  of  the  proposed  loan  no  one  will  lend  money  if  it 
is  to  be  postponed  to  subsequent  advances  by  or  debts  to  the 
company  itself.  A  similar  question  was  raised  before  North  J. 
in  Miles  v.  New  Zealand  Alford  Estate  Co.  (2)  The  reasoning  of 
Lord  Esher  in  the  Court  below  is  identical  with  the  unsuccessful 
argument  in  Hopkinson  v.  Bolt  (1).  It  is  said  that  clause  103 
shews  an  intention  to  contract  that  the  doctrine  of  Hopkinson  v. 
Bolt  (1)  shall  not  apply;  if  so  very  inappropriate  words  have 
been  used.  The  words  are  similar  to — certainly  not  wider  than 
— the  provision  in  that  case  for  securing  a  current  account.  The 
principle  of  that  case  is  that  the  first  mortgagee  is  secure  as  to 
past  advances :  if  after  notice  of  the  second  mortgage  he  chooses 
to  make  fresh  advances  he  does  so  at  his  peril.  See  also  London 
and  County  Banking  Co.  v.  Batcliffe  (3). 


Cozens-Hardy  Q.C.  and  L.  T.  Dibdin  for  the  respondents : — 

Hopkinson  v.  Bolt  (1)  has  no  bearing  upon  the  question.  The 
shareholder  cannot  by  any  proceeding  or  device  alter  the  nature 
of  the  property  or  derogate  from  the  rights  created  therein  at 
the  time  when  the  property  itself  was  created.    The  appellants' 

(1)  9  H.  L.  0.  514.  (2)  32  Ch,  D.  266. 

(3)  6  App.  Cas.  722. 
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claim  does  derogate  from  and  is  inconsistent  with  such  rights. 
That  such  rights  might  exist  so  as  to  prevent  such  a  claim  as  the 
appellants  from  arising  is  admitted  in  the  judgments  in  Hopkinson 
v.  Bolt  (1)  :  see  also  per  Lord  Eomilly  M.E.  in  Menzies  v.  Light- 
foot  (2).  The  language  of  the  contract  here  is  not  the  same  as 
in  Hopkinson  v.  Bolt  (1).  The  bargain  is  that  the  company  shall 
have  a  first  lien.  The  appellants'  contention  strikes  out  the 
word  "  first."  But  the  lien  is  not  only  first,  it  is  "  permanent ;" 
i.e.  it  extends  to  all  advances  at  any  time.  No  dealings  with 
third  parties  can  affect  this  contract :  In  re  Angela  (3).  Sect.  30 
of  the  Companies  Act  1862  makes  the  notices  given  by  the 
appellants  ineffectual  for  the  purpose  of  giving  priority  to  the 
appellants'  advances.  The  judgment  of  Lord  Selborne  in  Societe 
Generate  v.  Walker  (4)  is  in  favour  of  the  respondents  and  the 
judgment  of  the  Court  of  Appeal  in  that  case  is  conclusive  in 
their  favour. 

[Loed  Blackbtjen  referred  to  Ex  parte  Agra  Bank  (5).] 

Sect.  30  of  the  Companies  Act  1862  is  intended  to  prevent- 
any  notice  of  trust  being  given  to  a  company  at  all,  so  as  to 
affect  the  company  in  any  way. 

Farwell  replied. 

The  House  took  time  for  consideration. 


H.  L.  (E.) 
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Dec.  7.    Loed  Halsbuey  L.C. : — 

My  Lords  I  have  had  an  opportunity  of  considering  the  reasons 
of  the  noble  and  learned  Lord  (Lord  Blackburn)  for  the  view  he 
entertains,  and  in  which  I  concur,  that  the  judgment  of  the  Court 
of  Appeal  should  be  reversed  and  the  judgment  of  Field  J. 
restored.  Nor  should  I  desire  to  add  anything  to  what  he  is 
about  to  urge  but  that  I  see  some  reference  to  the  words  of  a 
noble  and  learned  Lord  (Lord  Selborne)  with  respect  to  the  pro- 
position that  sect.  30  of  the  Companies  Act  renders  it  impossible 
for  any  company  to  be  affected  by  notice  of  any  trust,  expressed, 
implied,  or  constructive. 

(1)  9  H.  L.  C.  514.  (4)  14  Q.  B.  IX  424  ;  11  App.  <  las. 

(2)  Law  Eep.  11  Eq.  459,  465.  20,  30. 

(3)  5  De  G.  &  Sm.  278.  (5)  Law  Rep.  3  Ch.  555. 
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H.  L.  (E.)  I  was  a  party  to  the  judgment  of  your  Lordships'  House  in  the 
1886  case  to  which  reference  is  made  (1),  and  I  certainly  never  imagined 
Bradford  myself  to  be  agreeing  to  a  decision  which  could  establish  any 
Company  sucn  proposition,  and  the  noble  and  learned  Lord  in  whose  words 
Briggs  ^  ^ave  expressed  my  concurrence  gave  no  such  reasons  for  his 
  judgment.    ISTo  such  proposition  was  necessarv  for  the  decision  of 

Lord  Halsbury,  J      °  11  J 

L-c-  the  case,  and  I  wish  to  guard  myself  on  the  present  occasion  from 
being  supposed  to  have  so  held. 

The  words  occur  not  only  in  the  Companies  Act,  sect.  30,  but 
also  in  sect.  83  of  the  Land  Transfer  Act  1875,  and  if  what  is 
suggested  as  the  true  interpretation  of  those  words  were  to  be  so 
determined  by  your  Lordships'  House  it  would  come  to  this,  that 
whenever  the  conduct  of  the  parties  to  a  dealing  in  land  had  been 
such  that  a  Court  of  Equity  would  imply  a  trust,  the  operation 
of  those  words  would  be  such  as  to  shield  the  person  registering 
from  the  jurisdiction  of  a  Court  of  Equity  in  respect  of  the  lands 
so  registered,  though  but  for  that  section  he  would  have  been 
held  by  a  Court  of  Equity  to  be  merely  a  trustee.  So  startling  a 
result  ought  not  to  be  arrived  at  without  direct  decision  and,  as 
I  have  already  said,  I  do  not  understand  your  Lordships  ever  to 
have  decided  it. 

I  concur  however  in  the  conclusion  to  which  the  noble  and 
learned  Lord  has  arrived  and  in  the  reasons  upon  which  it  is 
founded. 


Lokd  Blackbuen : — 

My  Lords,  this  is  an  appeal  against  the  following  order  of  the 
Court  of  Appeal  (England)  dated  the  14th  of  July  1885:— 
"  Upon  motion  this  day  made  unto  this  Court  by  counsel  for  the 
defendants  Henry  Briggs,  Son  &  Co.  Limited,  by  way  of  appeal 
from  the  judgment  dated  the  13th  of  March  1885,  and  upon 
hearing  counsel  for  the  plaintiffs,  and  upon  reading  the  said 
judgment,  this  Court  doth  order  that  the  said  judgment  dated 
the  13th  of  March  1885  be  reversed.  And  it  is  ordered  and 
adjudged  that  this  action  do  stand  dismissed  as  against  the  defen- 
dants Henry  Briggs,  Son  &  Co.  Limited.  And  it  is  ordered 
that  the  plaintiffs,  the  Bradford  Banking  Company  Limited,  do 

(1)  11  App.  Cas.  20. 
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pay  to  the  defendants,  Henry  Briggs,  Son  &  Co.  Limited,  their   H.  L.  (E.) 
costs  of  this  action  and  occasioned  by  the  said  appeal,  such  costs  1886 
to  be  taxed  by  the  taxing  master."  Bradford 

In  order  to  understand  the  points  of  law  involved  in  this  q^^y 
appeal  and  the  judgment  of  the  13th  of  March  1885,  a  little 
statement  is  necessary. 

The  respondent  company  is  a  trading  company  limited  by  Lord  um' 
shares  and  incorporated  under  the  Companies  Act  1862,  for  the 
purpose  of  carrying  on  the  business  of  a  colliery.  It  has  articles 
of  association  which  exclude  the  regulations  contained  in  the  First 
Schedule  Table  A.  to  the  Companies  Act  1862,  and  those  articles 
of  association  were  duly  registered. 

The  Companies  Act  1862  sect.  16  enacts  that  when  registered 
the  articles  shall  bind  the  company  and  the  members  thereof  to 
the  same  extent  as  if  each  member  had  subscribed  his  name  and 
affixed  his  seal  thereto,  and  there  were  in  such  articles  contained 
a  covenant  on  the  part  of  himself,  his  heirs,  executors,  and  ad- 
ministrators to  conform  to  all  the  regulations  in  such  articles. 

The  only  one  of  the  articles  of  association  which  I  think  it 
material  to  notice  is  the  103rd  article,  which  is  as  follows : — 
"  The  company  shall  have  a  first  and  permanent  lien  and  charge, 
available  at  law  and  in  equity,  upon  every  share  of  every  person 
who  is  the  holder  or  one  of  several  joint  holders  thereof,  for  all 
debts  due  from  him,  either  alone  or  jointly  with  any  other  person, 
whether  a  shareholder  or  not  in  the  company." 

John  Faint  Easby,  a  coal  merchant,  became  a  proprietor  of  a 
number  of  shares  in  the  respondent  company,  and  obtained  cer- 
tificates for  them.  This  property  in  the  shares  was,  by  virtue  of 
the  16th  section  of  the  Act  already  quoted,  I  think,  bound  to 
the  company  as  much  as  if  he  had  (at  the  time  he  became  holder 
of  these  shares)  executed  a  covenant  to  the  company  in  the  same 
terms  as  article  103,  but  I  do  not  think  it  was  bound  any 
further. 

John  Faint  Easby  filed  a  petition  for  liquidation  on  the  31st 
of  December  1883,  being  then  indebted  to  the  company.  He 
had  been  a  customer  of  the  respondent  company,  and  owed  them 
a  considerable  sum  at  that  date.  He  still  continued  the  regis- 
tered holder  of  the  shares,  and,  if  there  had  been  no  more  in  the 
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H.  L.  (E.)    case,  it  is  not  now  at  least  disputed  that  the  respondent  company 
1886      would  have  had  a  first  lien  on  the  shares.    But  Easby  was  a  cus- 
Bradford   torner  of  the  Bradford  Banking  Company,  the  now  appellants, 
Company    an(^  *n  November  1879  he  deposited,  amongst  other  things,  the 
v-        certificates  of  120  shares  in  the  respondent  company,  and  the 
appellant  company,  by  their  solicitors,  sent  in  duplicate  the  fol- 
lowing notice: — "For  and  on  behalf  of  the  Bradford  Banking- 
Company,  we  do  hereby  give  you  notice  that  John  Faint  Easby, 
of  Albert  Place,  Bradford,  in  the  county  of  York,  coal  mer- 
chant, has  deposited  with  the  said  company  certificates  for  sixty 
£15  shares,  Nos.  6629  to  6678,  both  inclusive,  No.  7790  and 
Nos.  10,998  to  11,006,  both  inclusive,  in  Henry  Briggs,  Son  &  Co., 
Limited,  also  for  sixty  B  shares,  Nos.  1908  to  1967,  both  in- 
clusive, in  the  same  company,  for  securing  the  repayment  of  all 
moneys  or  balances  due  or  to  become  due  to  the  said  company 
from  the  said  John  Faint  Easby,  either  alone  or  together  with 
any  other  person  or  persons. — Dated  the  6th  day  of  November 
1879. — Gardiner  and  JefYery,  solicitors  or  agents  for  the  said 
banking  company. — Mr.  John  Henry  Phillips,  secretary  to  Henry 
Briggs,  Son  &  Co.,  Limited,  Whitwood  and  Methley  Collieries, 
near  Leeds." — Endorsement. — "Notice  of  the  above  mentioned 
deposit  lodged  with  Henry  Briggs,  Son  &  Co.,  Limited,  this 
15th  day  of  November  1879. — JohnH.  Phillips,  Secretary."  One 
copy  was  returned  with  the  indorsement  on  it;  the  other  was 
retained  by  the  secretary. 

On  the  20th  of  June  1881,  there  was  a  further  deposit  of  certi- 
ficates, and  these  letters  were  sent : — "  Sir, — 20th  June  1881. — We 
hereby  give  you  notice  that  Mr.  John  Faint  Easby,  of  Oakroyd 
Terrace,  Bradford,  coal  merchant,  has  deposited  with  this  com- 
pany the  following  certificates,  viz.  (stating  the  numbers),  in 
Henry  Briggs,  Son  &  Co.,  Limited,  for  securing  the  repayment  of 
all  moneys  or  balances  due  or  to  become  due  to  us  from  him  either 
alone  or  together  with  any  other  person  or  persons. — We  are, 
Sir,  your  obedient  servants,  Joseph  Crofts,  sub-manager. — Please 
own  receipt. — The  Secretary,  H.  Briggs,  Son  &  Co.,  Limited." 
"  Whitwood  Collieries,  Normanton.— 22nd  June  1881.— Sir,  We 
are  in  receipt  of  your  favour  of  the  20th  instant,  informing  us  that 
Mr.  J.  F.  Easby  has  deposited  with  your  bank  certain  certificates 
of  shares  in  our  company.    We  think  it  right  to  inform  you  that 
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Mr.  Easby  is  indebted  to  us,  and  that,  under  a  clause  of  our  articles   H.  L.  (E.) 
of  association  we  have  a  first  and  permanent  lien  upon  all  shares  1886 
held  by  him.— Yours  faithfully,  John  H.  Phillips,  Secretary. — The  bbadford 
Manager,  the  Bradford  Banking  Company,  Limited." 

I  think  it  would  only  complicate  the  matter  to  make  in  detail 
a  similar  statement  as  to  the  shares  of  William  Fletcher. 

The  action  was  brought  by  the  Bradford  Banking  Company 
claiming  to  have :  1.  An  account  taken  of  what  is  due  to  them 
for  principal,  interest,  and  costs  on  their  said  securities,  and  to 
have  their  said  securities  realized  by  foreclosure  and  sale.  2.  A 
declaration  that  their  said  securities  have  priority  over  all  lien 
(if  any)  of  the  defendant  company  (the  respondents)  on  the  said 
shares  created  by  their  articles  of  association  or  otherwise. 

The  points  of  law  were  argued  on  the  admissions  in  the  plead- 
ings, and  on  admissions  made  by  counsel  at  the  bar  and  embodied 
in  the  judgment  of  Field  J.  The  important  admission,  as  far  as- 
regards  Easby's  shares,  was  that  the  account  of  John  Faint  Easby 
with  the  plaintiffs  was  closed  in  June  1881  (which  involves  an 
admission  that  all  the  advances  in  respect  of  which  the  plaintiffs 
sue  were  made  before  that  date),  and  that  all  moneys  owing  by 
him  to  the  defendants  when  the  said  account  was  so  closed  have 
since  been  paid.  This  at  once  raised  the  question  whether  the 
plaintiffs,  as  pledgees  of  Easby's  interest  in  the  shares,  had  priority 
for  advances  over  debts  which  were  contracted  after  notice  of  that 
pledge,  though  the  lien  was  claimed  by  virtue  of  a  contract  made 
at  the  very  time  when  the  shares  were  first  acquired  by  Easby,. 
and  consequently  before  the  shares  could  be  pledged  by  Easby 
to  the  appellants  or  any  one  else. 

Field  J.  thought  the  point  concluded  by  the  decision  of  this 
House  in  Hopkinson  v.  Bolt  (1).  It  was  argued  that  the  terms 
of  the  article  103  here  prevented  the  application  of  that  case. 
Field  J.  did  not  put  such  a  construction  on  the  article.  He  says, 
"  The  company  had  a  first  charge  upon  the  shares  for  any  debts 
which  should  become  due  to  them  by  the  shareholder,  but  after 
that  charge  had  'been  created,  and  before  any  of  the  debts  now 
sought  to  be  recovered  by  the  company  were  incurred,  the  share- 
holder exercised  his  right  of  ^borrowing  money  upon  the  share's 

(1)  9  H.  L.  C.  51  J. 
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H.  L.  (E.)    by  means  of  an  absolute  charge  upon  them  to  the  bank.  The 
1886       company  had  notice  of  that  charge,  and  I  think  that  from  that 
Bradford   time  they  had  no  power  to  make  advances  to  the  shareholders,  so 
Company    as  *°  ran^  ^n  Parity  to  the  debts  due  to  the  bank." 
Briggs         "*"ke  Master  of  the  Eolls  (Lord  Esher)  and  Baggallay  L. J.,  both 
express  an  opinion  that  inasmuch  as  the  article  103  stipulated 
for  a  "  first  and  permanent "  lien,  the  decision  of  this  House  in 
Eoplcinson  v.  Bolt  (1)  did  not  apply.    Fry  L.J.  did  not  go  so  far 
as  to  dissent  from  their  opinion,  but  he  certainly  did  not  rest  his 
judgment  on  that  ground. 

As  I  understand  it,  the  principle  of  HopMnson  v.  Bolt  (2)  is 
explained  by  Lord  Campbell  then  Lord  Chancellor,  and  it  is 
this : — The  owner  of  property  does  not,  by  making  a  pledge  or 
mortgage  of  it,  cease  to  be  owner  of  it  any  further  than  is  neces- 
sary to  give  effect  to  the  security  which  he  has  thus  created. 
And  if  the  security  is,  as  that  in  HopJcinson  v.  Bolt  (1)  was,  a 
security  for  present  and  also  for  future  advances,  the  pledgee  or 
mortgagee,  though  not  bound  to  make  fresh  advances,  may,  if  he 
pleases,  do  so,  and  will,  if  the  property  at  the  time  of  the  further 
advance  remains  that  of  the  pledgor,  have  the  security  of  that 
property. 

But  the  mortgagor  (unless  there  is  something  to  make  it 
against  conscience  in  him  to  do  so)  may  cease  to  take  further 
advances  from  the  first  mortgagee,  and  borrow  money  from  any- 
one else  ready  to  lend  it  on  the  security  of  that  property  remain- 
ing in  him  not  already  pledged  to  the  first,  subject  to  the  priority 
of  the  first  pledgee  for  advances  made  or  begun  to  be  made.  The 
first  mortgagee  is  entitled  to  act  on.  the  supposition  that  the 
pledgor  who  was  owner  of  the  whole  property  when  he  executed 
the  first  mortgage  continued  so,  and  that  there  has  been  no  such 
second  mortgage  or  pledge  until  he  has  notice  of  something  to 
shew  him  that  there  has  been  such  a  second  mortgage,  but  as 
soon  as  he  is  aware  that  the  property  on  which  he  is  entitled  to 
rely  has  ceased  so  far  to  belong  to  the  debtor,  he  cannot  make  a 
new  advance  in  priority  to  that  of  which  he  has  notice.  As 
Lord  Campbell  says,  "  the  hardship  upon  the  bankers  from  this 
view  of  the  subject  at  once  vanishes,  when  we  consider  that  the 
security  of  the  first  mortgage  is  not  impaired  without  notice  of  a 
(1)  9  H.  L.  C.  514.  (2)  9  H.  L.  0.  534-536. 
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v. 

Bkiggs. 


Lord  Blackburn, 


second."    It  seems  to  me  to  depend  entirely  on  what  I  cannot  h.  l.  (E.) 
but  think  a  principle  of  justice,  that  a  mortgagee  who  is  entitled,  1886 
but  not  bound,  to  give  credit  on  the  security  of  property  belong-  Bradford 
ing  to  the  debtor,  cannot  give  that  credit  after  he  has  notice  that 
the  property  has  so  far  been  parted  with  by  the  debtor. 

Lord  Cranworth  thought  that  it  had  been  established  for  a 
long  time  by  the  Courts  of  Equity  that,  under  such  circumstances, 
the  general  rule  of  equity  was  to  postpone  the  second  mortgage 
to  advances  made  by  the  first  mortgagee  after  notice  of  the 
second,  if  the  original  mortgage  was  prior  in  time  to  the  second. 
He  says,  I  think  very  truly,  that  if  such  was  the  established  and 
known  rule  in  equity,  there  could  be  no  injustice  in  enforcing  it. 
But  the  majority  of  this  House  held  that  such  was  not  the  estab- 
lished and  known  rule  of  equity.  And  I  think  it  was  not  ques- 
tioned by  any  one  that  the  decision  of  the  majority  in  Hophinson 
v.  Bolt  (1)  finally  decided  that  point. 

I  cannot  assent  to  what  I  understand  to  be  the  reasoning  of 
the  Master  of  the  Kolls  and  Baggallay  L.J.  in  the  construction 
of  the  103rd  article.  I  do  not  see  that  the  words  "  first  and  per- 
manent lien  "  differ  from  "  lien,"  or  at  least  that  they  make  it  in 
any  way  unconscientious  or  unjust  in  the  owner  of  the  property 
pledged,  to  obtain  a  further  advance  from  a  second  pledgee  who 
knows  of  the  first  pledge,  though  that  second  pledgee,  for  his 
own  sake,  must  take  care  to  give  notice  of  his  security  to  the 
first  pledgee. 

The  Master  of  the  Kolls  says  that  the  plaintiffs,  when  the 
shares  were  deposited  with  them,  knew,  or  at  least  ought  to  have 
known,  what  the  articles  were,  and  I  so  far  agree  with  him.  But 
he  adds,  "  that  is  to  say,  the  plaintiffs  made  their  advances  with 
the  knowledge  of  this,  that  those  who  deposited  the  shares  with 
them  had  contracted  with  the  company  that,  notwithstanding 
any  deposit  of  the  shares  with  the  plaintiffs,  the  company  should 
have  in  equity  the  first  lien  and  charge."  I  cannot  agree  that 
such  is  the  true  construction  of  art.  103. 

This  brings  me  to  the  second  point  on  which  all  three  judges 
in  the  Court  of  Appeal  agreed.  The  Companies  Act  1862  s.  30 
is  in  the  following  terms : — "  No  notice  of  any  trust,  expressed, 
implied,  or  constructive,  shall  be  entered  on  the  register  or  be 

(1)  9  H.  L.  C.  514. 
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H.  L.  (E.)  receivable  by  the  registrar  in  the  case  of  companies  under  this 
1886      Act  and  registered  in  England  or  Ireland."    The  effect  of  that 
Bradford   section  was  much  discussed  in  a  case  of  Societe  Generale  de  Paris 
Company    y*  Tramways  Union  Company  (1)  decided  by  the  Court  of  Appeal 
on  the  18th  of  December  1884.    And  of  that  decision  the  judges 

 '     in  the  present  case  were  aware.    It  was  affirmed  in  this  House 

Lord  Blackburn.  name  SociStS  GSnSmie  de  j>aris  v#  Waller  (2),  not 

entirely  for  the  same  reasons,  on  the  17th  of  December- 1885.  The 
judges  in  the  present  case  deciding,  as  they  did,  on  the  14th  of 
July  1885,  could  not  know  of  that  latter  decision. 

I  think  that  in  order  to  bring  this  case  within  the  principle  of 
Hopkinson  v.  Bolt  (3),  it  is  not  necessary  to  establish  any  trust  as 
against  the  company.  It  is,  I  think,  enough  to  shew  that  the 
company,  a  trading  one,  had  by  its  agents  who  managed  its 
trading  transactions  such  knowledge  that  their  customer  Easby 
had  ceased  to  be  the  owner  of  the  shares  as  would  have  made  it 
unjust  to  allow  him  credit  on  the  faith  of  that  property,  which 
had  once  been  his,  but  which  he  had  parted  with  before  they 
were  asked  to  allow  him  to  incur  the  debt  for  which  they  now 
seek  priority. 

The  legislature  are  competent  to  enact  that  a  trading  company 
of  this  sort  should  have  the  right  to  disregard  the  ordinary  rules 
of  justice,  and  charge  what  they  knew  was  one  man's  property 
with  another  man's  debt,  if  only  that  property  consisted  of  shares 
in  the  company,  but  I  do  not  think  it  possible  to  construe 
sect.  30  as  an  enactment  to  that  effect.  Lord  Selborne  in  Societe 
Generale  de  Paris  v.  Walker  (2),.  said,  "  I  think  that  according  to 
the  true  and  proper  construction  of  the  Companies  Act  1862  and 
of  the  articles  of  this  company,  there  was  no  obligation  upon  this 
company  to  accept,  or  to  preserve  any  record  of,  notices  of  equit- 
able interests  or  trusts  if  actually  given  or  tendered  to  them ;  and 
that  any  such  notice,  if  given,  would  be  absolutely  inoperative  to 
affect  the  company  with  any  trust."  I  do  not  think  it  necessary 
to  express  any  opinion  as  to  this,  for  I  do  not  think  that  the 
appellants  in  this  case  seek  to  affect  the  respondents  with  a  trust ; 
they  seek  no  more  than  to  affect  them,  in  their  capacity  of  traders, 
with  knowledge  of  their  (the  appellants')  interest. 

(1)  14  Q,  B.  D.  424.  (2)  11  App.  Cas.  20. 

(3)  9  H.  L.  C.  514. 
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I  think,  therefore,  that  the  order  appealed  against  was  wrong,  H.  L.  (E.) 
and  should  be  reversed ;  and  that  the  judgment  of  the  13th  of  1886 

March  1885  should  be  restored ;  and  that  the  respondents  should  Bradford 

pay  to  the  appellants  their  costs,  both  in  the  Court  of  Appeal  and  ^omrSt 

in  this  House.  .  „  v- 

Bkiggs. 

iOED  FlTzGrEKALD  I  — 

My  Lords,  I  concur  in  the  result  at  which  my  noble  and  learned 
friend  has  arrived.  He  has  stated  the  facts  so  fully  that  it  is 
unnecessary  to  recapitulate  them.  I  may  however  observe  in 
reference  to  the  certificates  of  the  shares  which  Lord  Selborne  in 
Societe  Generate  v.  Walker  (1)  states  to  be  "  the  proper  (and  indeed 
the  only)  documentary  evidences  of  title  in  the  possession  of  a 
shareholder,"  that  though  in  the  present  instance  they  are 
expressed  to  be  "subject  to  the  articles  of  association,"  yet  they 
<lo  not  contain  any  intimation  that  the  holder  is  not  at  liberty  to 
pledge,  or  mortgage,  or  otherwise  to  raise  money  or  obtain  credit 
on  the  deposit  of  the  certificates,  and  seem  to  have  been' issued 
in  this,  as  in  other  like  cases,  to  the  shareholder  "  as  evidence  of 
his  title  "  to  enable  him  to  deal  with  them  as  he  would  with 
other  property,  but  subject  to  the  articles  of  association.  The 
House  lately  gave  large  effect  to  the  possession  of  the  certificates 
of  shares  in  the  Colonial  Bank  v.  Whinney  (2)  in  holding  that 
where  the  shareholder  pledged  the  certificates  of  his  shares  to 
the  bank  as  a  security  for  advances,  though  no  notice  of  the 
pledge  had  been  given  to  the  company,  yet  that  by  lthe  pledge  of 
the  certificates  the  shares  ceased  to  be  in  his  order  and  disposition 
and  did  not  pass  to  his  assignees  in  bankruptcy,  although  his 
name  remained  on  the  register  as  the  registered  shareholder. 

I  concur  in  opinion  with  my  noble  and  learned  friend  that  the 

principle  of  Hopkinson  v.  Bolt  (3)  governs  the  present  case  unless 

there  is  something  in  art.  103  which  prevents  its  application. 

The  articles  of  association  provide  for  the  transfer  of  shares  and 

the  registration  of  the  instrument  of  transfer,  and  confer  on  the 

directors  authority  to  disapprove  of  the  transferee,  but  there  is  no 

limit  to  the  right  of  the  shareholder  to  pledge  or  raise  money 

(1)  11  App.  Cas.  20.  (L>)  11  App.  Cas.  42G. 

(3)  9  II.  L.  C.  514. 
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Lord  FitzGerald. 


H.  L.  (E.)  on  his  shares,  unless  it  is  to  be  found  in  art.  103.    I  concur 

1886  in  the  interpretation  put  on  that  article  by  Field  J.  and  by  my 

Bradford  noble  and  learned  friend.    Full  effect  may  be  given  to  its  terms, 

Company  an(^  ye*  ^he  ^en  conferred  by  it  be  limited  to  liabilities  of  the 

T1  v-  shareholder  contracted  up  to  the  time  at  which  the  company  shall 
Briggs.  1  . 

have  had  notice  that  he  has  ceased  to  be  the  beneficial  holder  of 
the  share.  The  view  taken  by  the  majority  of  the  Court  of 
Appeal  would  necessarily  render  such  shares  practically  un- 
available as  a  security  for  advances  other  than  those  made  by 
the  company . 

The  judgment  of  Fry  L.J.  rests  on  the  point  arising  on  th& 
30th  section  of  the  Companies  Act,  in  reference  to  which  he 
seems  to  be  of  opinion  that  notice  of  the  pledge  to  the  company 
should  not  be  deemed  effectual  for  any  purpose,  and  that  the 
effect  of  the  section  is  to  exclude  the  application  of  Hophinson 
v.  Bolt  (1).  I  cannot  agree  that  the  notice  had  no  operation. 
It  may  not  have  affected  the  company  with  any  trust  in  favour 
of  the  pledgees,  but  it  was  a  valid  and  operative  intimation  to 
the  company  that  the  whole  beneficial  interest  of  the  shareholder 
had  been  pledged  to  the  bank. 

Although  my  noble  and  learned  friend  has  correctly  quoted 
the  opinion  of  Lord  Selborne  on  the  effect  of  sect.  30,  yet  it  is 
observable  that  the  other  noble  Lords  who  took  part  in  the 
decision  of  the  Societe  Generate  v.  Walker  (2)  expressly  refrain 
from  deciding  the  case  on  that  ground,  and  I  do  not  find  that 
Lord  Selborne  expressed  any  opinion  that  the  notice  may  not 
have  been  operative  for  other  purposes. 

Order  appealed  from  reversed  ;  order  of  Field  J.  re- 
stored ;  with  costs  in  the  Court  of  Appeal  and 
in  this  House ;  cause  remitted  to  the  Chancery 
Division. 

Lords  Journals  7th  December  1886. 

Solicitors  for  appellants ;  Paterson,  Snow,  Bloxam  &  Kinder  for 
Gardiner  &  Jeffery,  Bradford. 

Solicitor  for  respondents :  B.  Vincent  for  North  &  Sons,  Leeds, 
(1)  9  H.  L.  C.  514.  (2)  11  App.  Cas.  20. 
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JANE  WAKELIN  (Pauper)  Appellant  ;      H.  L.  (E.> 

AND 

THE  LONDON  AND  SOUTH  WESTEEN 
RAILWAY  COMPANY  

Negligence — Railway  Company — Level  Crossing — Contributory  Negligence  — 
Onus  of  Proof  with  regard  to  Contributory  Negligence. 

A  railway  line  crossed  a  public  footpath,  on  the  level,  the  approaches  to 
the  crossing  being  guarded  by  hand  gates.  A  watchman  who  was  em- 
ployed by  the  railway  company  to  take  charge  of  the  gates  and  crossing 
during  the  day  was  withdrawn  at  night. 

The  dead  body  of  a  man  was  found  on  the  line  near  the  level  crossing  at 
night,  the  man  having  been  killed  by  a  train  which,  carried  the  usual  head 
lights  but  did  not  whistle  or  otherwise  give  warning  of  its  approach.  No 
evidence  was  given  of  the  circumstances  under  which  the  deceased  got  on 
to  the  line.  , 

An  action  on  the  ground  of  negligence  having  been  brought  by  the 
administratrix  of  the  deceased,  the  jury  found  a  verdict  for  the  plaintiff : — 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  even  assuming 
(but  without  deciding)  that  there  was  evidence  of  negligence  on  the  part  of 
the  company,  yet  there  was  no  evidence  to  connect  such  negligence  with, 
the  accident :  that  there  was  therefore  no  case  to  go  to  the  jury  and  that 
the  railway  company  were  not  liable. 

Observations  as  to  the  onus  of  proof  with  regard  to  contributory  negli- 
gence. 

A-PPEAL  from  a  decision  of  the  Court  of  Appeal. 

The  action  was  brought  by  the  administratrix  of  Henry  Wake- 
lin  on  behalf  of  herself  and  her  children  under  Lord  Campbell's 
Act,  9  &  10  Vict.  c.  93. 

The  statement  of  claim  alleged  that  the  defendant's  line 
between  Chiswick  Station  and  Chiswick  Junction  crossed  a  public 
footway,  and  that  on  the  1st  of  May  1882  the  defendants  so 
negligently  and  unskilfully  drove  a  train  on  the  line  across  the 
footpath  and  so  neglected  to  take  precautions  in  respect  of  the 
train  and  the  crossing  that  the  train  struck  and  killed  one 
Henry  Wakelin  the  plaintiff's  husband  whilst  lawfully  on  the 
footpath. 

The  statement  of  defence  admitted  that  on  that  day  the 


Dec.  I  (J. 

^Respondents.  — 
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H.  L.  (E.)   plaintiff's  husband  whilst  on  or  near  the  footpath  was  struck  by  a 
1886       train  of  the  defendants,  and  so  injured  that  he  died,  but  denied 
Wakelin    ^ne  alleged  negligence  ;  did  not  admit  that  the  deceased  was  law- 
London  and  fully  crossing  the  line  at  the  time  in  question ;  and  alleged  that 
South     his  death  was  caused  by  his  own  negligence  and  that  he  might 

"Westekn 

Railway  Co.  by  the  exercise  of  reasonable  caution  have  seen  the  train  approach- 
ing  and  avoided  the  accident. 

At  the  trial  before  Manisty  J.  and  a  special  jury  in  Middlesex 
in  December  1883  the  following  evidence  was  given  on  behalf  of 
the  plaintiff.  It  appeared  from  the  defendants'  answers  to  interro- 
gatories that  the  crossing  was  a  level  crossing  open  to  all  foot  pas- 
sengers :  that  the  approaches  to  the  crossing  on  each  side  of  the 
line  were  guarded  by  hand  gates :  that  there  was  a  slight  curve 
at  the  crossing  :  that  assuming  the  deceased  to  have  been  cross- 
ing the  line  from  the  down  side  and  standing  inside  the  hand 
gates  but  not  on  the  line  he  could  have  seen  a  train  approaching 
on  the  down  side  at  a  distance  of  nearly  if  not  quite  half  a  mile, 
but  that  when  standing  in  the  centre  of  the  line  he  could  have 
seen  a  train  approaching  on  the  down  side  at  a  distance  of  more 
than  one  mile  :  that  the  body  of  the  deceased  was  found  on  the 
down  side  of  the  line  and  that  he  was  run  upon  and  killed  by  a 
down  train :  that  the  engine  carried  the  usual  and  proper  head 
lights  which  were  visible  at  the  distances  above  mentioned :  that 
the  company  did  not  give  any  special  signal  or  take  any  extraor- 
dinary precautions  while  their  trains  were  travelling  over  the 
crossing  :  that  a  watchman  in  the  company's  employ  was  on  duty 
from  8  a.m.  to  8  p.m.  to  take  charge  of  the  gates  and  crossing  and 
amongst  other  duties  to  provide  for  the  safety  of  foot  passengers. 

Oral  evidence  was  given  that  from  the  cottage  where  the 
deceased  lived  it  would  take  about  ten  minutes  to  walk  to  the 
crossing ;  that  he  left  his  cottage  on  the  evening  of  the  1st  of 
May  after  tea,  and  that  he  was  never  seen  again  till  his  body  was 
found  the  same  night  on  the  down  line  near  the  crossing.  There 
was  no  evidence  as  to  the  circumstances  under  which  he  got  on 
to  the  line.  Witnesses  for  the  plaintiff  gave  evidence  (not  very 
intelligible)  as  to  the  limited  number  of  yards  at  which  an 
approaching  train  could  be  seen  from  the  crossing,  and  as  to 
obstructions  to  the  view. 
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The  defendants  called  no  witnesses,  and  submitted  that  there  H.  L.  (E.) 

was  no  case.    Manisty  J.  left  the  case  to  the  jury  who  returned  1886 

a  verdict  for  the  plaintiff  for  £800.    The  Divisional  Court  wakelin 

{Grove  J.  Huddleston  B.  and  Hawkins  J.)  set  aside  the  verdict  LoND^  AND 

and  entered  -judgment  for  the  defendants.    The  Court  of  Appeal  South 

J     °  x  L  Western 

(Brett  M.E.  Bowen  and  Fry  L.JJ.)  on  the  16th  of  May  1884  Railway  Co. 
affirmed  this  decision.  In  the  course  of  his  judgment  Brett  M.E. 
said  that  in  his  opinion  the  plaintiff  in  this  case  was  not  only 
bound  to  give  evidence  of  negligence  on  the  part  of  the  defen- 
dants which  was  a  cause  of  the  death  of  the  deceased,  but  was  also 
bound  to  give  prima  facie  evidence  that  the  deceased  was  not 
guilty  of  negligence  contributing  to  the  accident ;  and  that  by 
reason  of  the  plaintiff  having  been  unable  to  give  any  evidence 
of  the  circumstances  of  the  accident  she  had  failed  in  giving 
evidence  of  that  necessary  part  of  her  prima  facie  case. 
From  this  decision  the  plaintiff  appealed. 

Nov.  26,  29.  Acland,  for  the  appellant,  contended  that  there 
was  evidence  of  negligence  (viz.  the  dangerous  nature  of  the 
crossing  and  approaches  ;  the  neglect  to  whistle  or  use  any  kind 
of  warning  except  the  use  of  head  lights ;  the  withdrawal  of  the 
gatekeeper  after  8  p.m.)  from  which  the  jury  might  reasonably 
infer  that  the  negligence  caused  the  death :  that  the  case  was  on 
all  fours  with  Williams  v.  Great  Western  Railway  Company  (1) 
which  governed  the  present  case. 

[Lord  Halsbuey  L.C. : — There  the  defendants  neglected  a 
statutory  duty,  thereby  allowing  the  child  to  stray  on  to  the 
line.] 

Whether  the  duty  is  statutory  or  not  can  make  no  difference. 
He  also  contended  that  the  onus  was  not  on  the  plaintiff  to  shew 
that  nothing  else  but  the  defendants'  negligence  contributed  to 
the  accident:  per  Lord  Penzance  in  Dublin,  Wiclrfoiv,  and  Wex- 
ford Railway  Company  v.  Slattery  (2)  ;  that  all  dicta  to  the  con- 
trary effect  by  Lord  Esher  M.K.  in  the  Court  of  Appeal  in  the 
present  case  and  elsewhere  were  unsound  and  contrary  to  reason 

(1)  Law  Rep.  9  Ex.  157.  (2)  3  App.  Cas,  1155,  1180. 
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H.  L.  (E.)   and  authority ;  and  commented  upon  Bavey  v.  London  and  South 
1886       Western  Bailway  Company  (1).    He  also  distinguished  Hammock 
Wakelin    v.  White  (2)  and  Cotton  v.  Wood  (3). 

V. 

London  and 

South  Murphy  Q.C.  and  B.  G.  Arbuthnot  {Arthur  Charles  Q.C.  with 
Bailway  Co.  them)  for  the  respondents  contended  that  even  assuming  the  cir- 
cumstances alleged  against  the  railway  company  to  be  evidence  of 
negligence  (which  they  denied),  there  was  nothing  whatever  to 
connect  the  negligence  with  the  accident :  that  unless  the  plaintiff 
shewed  that  the  proved  negligence  caused  or  was  connected  with 
the  accident  there  was  nothing  for  the  jury:  that  this  point  alone 
was  enough  for  the  decision  of  the  present  case ;  and  referred  to 
Ellis  v.  Great  Western  Bailway  Company  (4) ;  Metropolitan  Bailway 
Company  v.  J ackson  (5)  ;  and  Chicago  and  North  Western  Bailway 
Company  v.  Gertsen  (6)  (a  decision  of  the  Appellate  Court  of 
Illinois),  and  pointed  out  that  it  was  not  necessary  to  discuss 
any  question  of  contributory  negligence  or  whether  the  onus  of 
disproving  contributory  negligence  lay  on  the  plaintiff  or  not. 
They  also  contended  that  the  defendants  had  performed  their 
statutory  duty  in  providing  gates,  and  had  neglected  no  statutory 
duties :  that  the  neglect  of  self-imposed  duties  was  not  actionable 
negligence,  and  referred  to  Skelton  v.  London  and  North  Western 
Bailway  Company  (7). 

Acland  replied. 

The  House  took  time  for  consideration. 


Dec.  10.    Loed  Halsbuey  L.C. : — 

My  Lords,  it  is  incumbent  upon  the  plaintiff  in  this  case  to 
establish  by  proof  that  her  husband's  death  has  been  caused  by 
some  negligence  of  the  defendants,  some  negligent  act,  or  some 
negligent  omission,  to  which  the  injury  complained  of  in  this 

(1)  12  Q.  B.  D.  70.  (4)  Law  Eep.  9  0.  P.  551. 

(2)  11  C.  B.  (N.S.)  588.  (5)  3  App.  Cas.  193. 

[   (3)  8  C.  B.  (N.S.)  568.  (6)  15  Brad  well,  614,  616. 

(7)  Law  Rep.  2  C.  P.  631. 
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-case,  the  death  of  the  husband,  is  attributable.    That  is  the  fact   H.  L.  (E.) 

to  be  proved.    If  that  fact  is  not  proved  the  plaintiff  fails,  and  if  1886 

in  the  absence  of  direct  proof  the  circumstances  which  are  estab-  Wakelin 

lished  are  equally  consistent  with  the  allegation  of  the  plaintiff  LondqN  and 

as  with  the  denial  of  the  defendants,  the  plaintiff  fails,  for  the  South 

1  _  Western 

very  simple  reason  that  the  plaintiff  is  bound  to  establish  the  Kailwat  Co. 

affirmative  of  the  proposition ;  "  Ei  qui  affirmat  non  ei  qui  negat  Lord  Halsbury. 

incumbit  probatio."    I  am  not  certain  that  it  will  not  be  found  — 

that  the  question  of  onus  of  proof  and  of  what  onus  of  proof  the 

plaintiff  undertook,  with  which  the  Court  of  Appeal  has  dealt  so 

much  at  large,  is  not  rather  a  question  of  subtlety  of  language 

than  a  question  of  law. 

If  the  simple  proposition  with  which  I  started  is  accurate,  it  is 
manifest  that  the  plaintiff,  who  gives  evidence  of  a  state  of  facts 
which  is  equally  consistent  with  the  wrong  of  which  she  com- 
plains having  been  caused  by — in  this  sense  that  it  could  not 
have  occurred  without — her  husband's  own  negligence  as  by  the 
negligence  of  the  defendants,  does  not  prove  that  it  was  caused 
by  the  defendants'  negligence.  She  may  indeed  establish  that 
the  event  has  occurred  through  the  joint  negligence  of  both,  but 
if  that  is  the  state  of  the  evidence  the  plaintiff  fails,  because  "  in 
pari  delicto  potior  est  conditio  defendentis."  It  is  true  that  the 
onus  of  proof  may  shift  from  time  to  time  as  matter  of  evidence, 
but  still  the  question  must  ultimately  arise  whether  the  person 
who  is  bound  to  prove  the  affirmative  of  the  issue,  i.e.,  in  this 
case  the  negligent  act  done,  has  discharged  herself  of  that  burden. 
I  am  of  opinion  that  the  plaintiff  does  not  do  this  unless  she 
proves  that  the  defendants  have  caused  the  injury  in  the  sense 
which  I  have  explained. 

In  this  case  I  am  unable  to  see  any  evidence  of  how  this  un- 
fortunate calamity  occurred.  One  may  surmise,  and  it  is  but 
surmise  and  not  evidence,  that  the  unfortunate  man  was  knocked 
down  by  a  passing  train  while  on  the  level  crossing  ;  but  assuming 
in  the  plaintiff's  favour  that  fact  to  be  established,  is  there  any- 
thing to  shew  that  the  train  ran  over  the  man  rather  than  that 
the  man  ran  against  the  train  ?  I  understand  the  admission  in 
the  answer  to  the  sixth  interrogatory  to  be  simply  an  admission 
that  the  death  of  the  plaintiffs  husband  was  caused  by  contact 
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H.  L.  (E.)   with  the  train.    If  there  are  two  moving  bodies  which  come  in 

1886       contact,  whether  ships,  or  carriages,  or  even  persons,  it  is  not 

Wakelin    uncommon  to  hear  the  person  complaining  of  the  injury  describe 

v-  it  as  having  been  caused  by  his  ship,  or  his  carriage,  or  himself 
London  and  &  m  J  r  ° 

South     having  been  run  into,  or  run  down,  or  run  upon ;  but  if  a  man 

"^Ve  STERN  •  • 

Eailway  Co.  ran  across  an  approaching  train  so  close  that  he  was  struck  by  it, 
Lord  H^Tbury,  is  it  more  true  to  say  that  the  engine  ran  down  the  man,  or  that 
L'c'       the  man  ran  against  the  engine  ?    Neither  man  nor  engine  were 
intended  to  come  in  contact,  but  each  advanced  to  such  a  point 
that  contact  was  accomplished. 

Again,  is  there  any  legal  presumption  that  people  are  careful 
and  look  before  them  on  crossing  a  railway,  or  even  when  they 
do  see  the  approach  of  a  train  that  they  never  cross  when  the 
train  is  dangerously  near  ?  And  yet  if  one  of  these  hypotheses 
were  established  the  plaintiff  must  fail,  while  on  the  other  side  it 
would  be  extremely  difficult  to  lay  down  as  a  matter  of  law  that 
precautions  which  the  legislature  has  not  enjoined  should  be 
observed  by  a  railway  company  in  the  ordinary  conduct  of  their 
traffic.  Railway  companies  are  permitted  to  establish  their 
undertakings  for  the  express  purpose  of  running  trains  at  high 
speed  along  their  lines.  Rightly  or  wrongly  the  legislature  have 
permitted  the  railways  to  cross  roadways  on  a  level,  and  it  must 
be  taken  that  the  legislature,  wherever  they  have  given  that 
authority,  and  without  requiring  special  measures  of  precaution, 
have  left  to  the  railway  company  the  discretion  of  using  their 
lines  in  a  reasonable  and  proper  fashion.  I  can  understand  that 
circumstances  might  exist  which  might  call  upon  the  railway 
company  to  take  unusual  precautions,  though  not  prescribed  by 
statute,  but  the  peculiarity  about  this  case  is  that  no  one  knows 
what  the  circumstances  were.  The  body  of  the  deceased  man 
was  found  in  the  neighbourhood  of  the  level  crossing  on  the 
down  line,  but  neither  by  direct  evidence  nor  by  reasonable  in- 
ference can  any  conclusion  be  arrived  at  as  to  the  circumstances 
causing  his  death. 

It  has  been  argued  before  your  Lordships  that  we  must  take 
the  facts  as  found  by  the  jury.  I  do  not  know  what  facts  the  jury 
are  supposed  to  have  found,  nor  is  it,  perhaps,  very  material  to 
inquire,  because  if  they  have  found  that  the  defendants'  negli- 


VOL.  XIL]  AND  PEIVY  COUNCIL.  47 

gence  caused  the  death  of  the  plaintiff's  husband,  they  have  H.  L.  (E.) 

found  it  without  a  fragment  of  evidence  to  justify  such  a  1886 

finding.  Wakelin 

Under  these  circumstances,  I  move  that  the  judgment  appealed  LoND^  AND 

from  be  affirmed,  and  the  appeal  dismissed.  South 

x  A  "Western 

Kailway  Co. 

Loed  Watson  : —  — 

My  Lords,  in  the  view  which  I  take  of  the  evidence  adduced 
at  the  trial  before  Manisty  J.  it  may  not  be  absolutely  neces- 
sary to  say  anything  in  regard  to  the  onus  which  attaches  to  the 
plaintiff  in  this  and  similar  cases.  I  shall  nevertheless  express 
my  opinion  Upon  the  point,  because  it  was  discussed  in  the  judg- 
ments delivered  in  the  Court  of  Appeal,  and  has  been  fully  and 
ably  argued  at  your  Lordships'  bar. 

It  appears  to  me  that  in  all  such  cases  the  liability  of  the 
defendant  company  must  rest  upon  these  facts, — in  the  first  place 
that  there  was  some  negligent  act  or  omission  on  the  part  of  the 
company  or  their  servants  which  materially  contributed  to  the 
injury  or  death  complained  of,  and,  in  the  second  place,  that 
there  was  no  contributory  negligence  on  the  part  of  the  injured 
or  deceased  person.  But  it  does  not,  in  my  opinion,  necessarily 
follow  that  the  whole  burden  of  proof  is  cast  upon  the  plaintiff. 
That  it  lies  with  the  plaintiff  to  prove  the  first  of  these  proposi- 
tions does  not  admit  of  dispute.  Mere  allegation  or  proof  that 
the  company  were  guilty  of  negligence  is  altogether  irrelevant ; 
they  might  be  guilty  of  many  negligent  acts  or  omissions,  which 
might  possibly  have  occasioned  injury  to  somebody,  but  had  no 
connection  whatever  with  the  injury  for  which  redress  is  sought, 
and  therefore  the  plaintiff  must  allege  and  prove,  not  merely 
that  they  were  negligent,  but  that  their  negligence  caused  or 
materially  contributed  to  the  injury. 

I  am  of  opinion  that  the  onus  of  proving  affirmatively  that 
there  was  contributory  negligence  on  the  part  of  the  person 
injured  rests,  in  the  first  instance,  upon  the  defendants,  and  that 
in  the  absence  of  evidence  tending  to  that  conclusion,  the  plain- 
tiff is  not  bound  to  prove  the  negative  in  order  to  entitle  her  to 
a  verdict  in  her  favour.  That  opinion  was  expressed  by  Lord 
Hatherley  and  Lord  Penzance  in  the  Dublin,  Wieklow,  and  Wex- 
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H.  L.  (E.)  ford  Baihvay  Company  v.  Slattery  (1).    I  agree  with  these  noble 
1886       Lords  in  thinking  that,  whether  the  question  of  such  contribu- 
Wakelin    tory  negligence  arises  on  a  plea  of  "  not  guilty,"  or  is  made  the 
London  and  su^ject  °f  a  counter  issue,  it  is  substantially  a  matter  of  defence, 
South     an^[  I  d0  not  find  that  the  other  noble  Lords,  who  took  part  in 

"WESTERN 

Kailway  Co.  the  decision  of  Slattery 's  Case,  said  anything  to  the  contrary. 
Lord  watson.  In  expressing  my  own  opinion,  I  have  added  the  words  "  in  the 
first  instance,"  because  in  the  course  of  the  trial  the  onus  may 
be  shifted  to  the  plaintiff  so  as  to  justify  a  finding  in  the  de- 
fendants' favour  to  which  they  would  not  otherwise  have  been 
entitled. 

The  difficulty  of  dealing  with  the  question  of  onus  in  cases 
like  the  present  arises  from  the  fact  that  in  most  cases  it  is  well 
nigh  impossible  for  the  plaintiff  to  lay  his  evidence  before  a  jury 
or  the  Court  without  disclosing  circumstances  which  either  point 
to  or  tend  to  rebut  the  conclusion  that  the  injured  party  was 
guilty  of  contributory  negligence.  If  the  plaintiff's  evidence 
were  sufficient  to  shew  that  the  negligence  of  the  defendants  did 
materially  contribute  to  the  injury,  and  threw  no  light  upon  the 
question  of  the  injured  party's  negligence,  then  I  should  be  of 
opinion  that,  in  the  absence  of  any  counter-evidence  from  the 
defendants,  it  ought  to  be  presumed  that,  in  point  of  fact,  there 
was  no  such  contributory  negligence.  Even  if  the  plaintiff's 
evidence  did  disclose  facts  and  circumstances  bearing  upon  that 
question,  which  were  neither  sufficient  per  se  to  prove  such  con- 
tributory negligence,  nor  to  cast  the  onus  of  disproving  it  on  the 
plaintiff,  I  should  remain  of  the  same  opinion.  Of  course  a 
plaintiff  who  comes  into  Court  with  an  unfounded  action  may 
have  to  submit  to  the  inconvenience  of  having  his  adversary's 
defence  proved  by  his  own  witnesses  ;  but  that  cannot  affect  the 
question  upon  whom  the  onus  lies  in  the  first  instance.  As 
Lord  Hatherley  said  in  Dublin,  Wicklow,  and  Wexford  Railway 
Company  v.  Slattery  (2) :  "  If  such  contributory  negligence  be 
admitted  by  the  plaintiff,  or  be  proved  by  the  plaintiff's  witnesses 
while  establishing  negligence  against  the  defendants,  I  do  not 
think  there  is  anything  left  for  the  jury  to  decide,  there  being 
no  contest  of  fact." 

(1)  3  App.  Gas.  1169,  1180.  (2)  3  App.  Cas.  1169. 
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In  the  present  case,  I  think  the  appellant  must  fail,  because  H.  L.  (E.) 

no  attempt  has  been  made  to  bring  evidence  in  support  of  her  1886 

allegations  up  to  the  point  at  which  the  question  of  contributory  wakelin 

negligence  becomes  material.    The  evidence  appears  to  me  to  London  and 

shew  that  the  iniuries  which  caused  the  death  of  Henry  Wakelin  South 

,  .  Western 

were  occasioned  by  contact  with  an  engine  or  a  train  belonging  Kailway  Co. 

to  the  respondents,  and  I  am  willing  to  assume,  although  I  am  Lord  Watson, 
by  no  means  satisfied,  that  it  has  also  been  proved  that  they  were 
in  certain  respects  negligent.  The  evidence  goes  no  further.  It 
affords  ample  materials  for  conjecturing  that  the  death  may  pos- 
sibly have  been  occasioned  by  that  negligence,  but  it  furnishes 
no  data  from  which  an  inference  can  be  reasonably  drawn  that  as 
a  matter  of  fact  it  was  so  occasioned. 

I  am  accordingly  of  opinion  that  the  order  appealed  from  must 
be  affirmed. 


Lord  Blackburn  : — 

My  Lords,  I  have  had  the  advantage  of  perusing  in  print  the 
opinion  just  delivered  by  my  noble  and  learned  friend.  In  it  I 
perfectly  agree. 

Lord  FitzGerald  : — 

My  Lords,  the  case  of  the  plaintiff  appellant  whose  husband 
was  killed  on  the  railway  is  thus  put  in  the  amended  statement 
of  claim : — "  The  defendants  so  negligently  and  unskilfully  drove 
a  train  on  the  said  line  across  the  said  public  footpath,  and  so 
neglected  to  take  such  precautions  in  respect  to  the  said  train 
and  the  said  public  footpath  as  were  necessary  to  prevent  injury 
to  the  public  with  respect  to  the  crossing  of  the  said  public 
footpath  that  the  said  train  struck  the  said  Henry  Wakelin,  the 
husband  of  the  plaintiff,  whilst  lawfully  on  the  said  footpath,  and 
so  injured  the  said  Henry  Wakelin  that  he  died  therefrom." 

The  defendants  deny  the  whole  of  these  allegations  save  that 
Wakelin  was  killed  by  a  train  of  the  defendants  on  or  near  the 
footpath.  No  living  person  appears  to  have  witnessed  the  occur- 
rence and  the  evidence  given  at  the  trial  does  not  shew  under 
what  circumstances  or  how  or  at  what  precise  time  the  deceased 
met  his  death.  We  have  only  the  admission  on  the  pleadings 
Vol.  XII.  3  E 
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H.  L.  (E.)   "  that  on  the  1st  May  1882  Henry  Wakelin,  while  on  or  near  a 
1886      certain  public  footpath  across  the  defendants'  railway,  called 
Wakelin    Dean's  Crossing,  was  struck  by  a  train  belonging  to  the  defendant 
London  and  comPany>  and  so  injured  that  he  died  on  the  said  day."  The 
South     unfortunate  deceased  was  found  dead  on  the  railway  and  we 

"WESTERN 

Railway  Co.  know  nothing  more  of  the  particulars  attending  his  death  save 
Lord  FitzGeraid.  so  far  as  the  admission  in  the  pleadings  may  be  supplemented  by 
any  inference  to  be  drawn  from  the  defendants'  answer  to  the 
6th  of  the  interrogatories,  "  that  the  body  of  plaintiff's  husband 
was  found  on  the  down  side  of  the  line,  and  he  was  run  upon  and 
killed  by  a  down  train." 

There  was  evidence  also  intended  to  establish  negligence  on 
the  part  of  the  defendants,  in  the  absence  of  due  and  proper 
precautions  for  the  safety  of  the  public  using  that  footpath. 
It  seems  to  me  that  there  was  evidence  of  negligence,  but  it  did 
not  go  so  far  as  to  establish  that  such  negligence  led  to  the  death 
of  Wakelin.  It  fell  short  of  proving  that  the  immediate  and 
proximate  cause  of  the  calamity  was  the  negligence  of  the  defen- 
dants. We  are  left  to  mere  conjecture  as  to  whether  it  was  the 
causa  causans,  and  that  we  cannot  resort  to.  The  plaintiff  under- 
took to  establish  negligence  as  a  fact,  and  that  such  negligence 
was  the  cause  of  her  husband's  death.  She  failed  to  do  so,  and 
the  proper  course  to  have  adopted  at  the  close  of  the  plaintiff's 
case  was  to  have  directed  a  verdict  for  the  defendants. 

Manisty  J.  sent  two  questions  to  the  jury :  "  Was  there  neg- 
ligence on  the  part  of  the  company  ?  2.  Was  there  negligence 
on  the  part  of  the  deceased  man  ?  If  you  do  come  to  the  con- 
clusion that  the  plaintiff  is  entitled  to  your  verdict,  that  is  to 
say,  that  it  was  entirely  and  wholly  due  to  the  negligence  on  the 
part  of  the  company,  what  damages  do  you  think  the  plaintiff  is 
entitled  to  ?"  The  jury  found  for  the  plaintiff,  which  was  equiva- 
lent to  a  finding  in  the  affirmative  on  the  first  question  and  in 
the  negative  on  the  second,  but  notwithstanding  their  finding 
the  learned  judge  appears  to  have  so  seriously  doubted  that  he 
sent  the  parties  to  move  for  judgment  in  the  Divisional  Court. 
The  Divisional  Court  entered  up  judgment  for  the  defendants, 
and  in  my  opinion  the  decision  was  right,  though  I  am  not 
prepared  to  adopt  entirely  the  reasons  expressed  by  that  tribunal 
for  its  decision. 
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It  is  not  necessary  for  me  to  add  another  word,  and  I  would  H.  L.  (E.) 
refrain  from  doing  so  if  there  had  not  been  some  reasons  given  1886 
both  in  the  Divisional  Court  and  in  the  Court  of  Appeal  which  wakelw 

I  am  not  prepared  to  assent  to  without  further  consideration.  I  Lokdq^  and 
understand  the  Master  of  the  Kolls  to  have  laid  down  that  the  South 

Westekx 

plaintiff  in  such  a  case  is  bound  to  establish,  first,  negligence  on  Railway  Co. 
the  part  of  the  defendants  ;  second,  that  such  negligence  caused  LordFitzGeraid. 
the  injury  of  which  the  plaintiff  complains ;  and  further,  if  not 
involved  in  number  two,  that  the  plaintiff  was  bound  on  his  case 
to  give  affirmative  evidence  of  the  negative  proposition  that  he 
did  not  negligently  contribute  to  the  accident.  The  latter  pro- 
position was  not  very  much  pressed  in  argument  before  us.  It  is 
not  necessary  for  your  Lordships  to  come  to  any  decision  on  it, 
but  I  desire  to  guard  myself  against  being  supposed  now  to 
assent  to  it. 

Probably  in  most  cases  it  will  be  found  to  be  a  contest  of  words 
only.  Contributory  negligence  in  such  a  case  as  the  present  seems 
to  me  to  consist  of  the  absence  of  that  ordinary  care  which  a 
sentient  being  ought  reasonably  to  have  taken  for  his  own  safety, 
and  which  had  it  been  exercised  would  have  enabled  him  to  avoid 
the  injury  of  which  he  complains,  or  the  doing  of  some  act  which 
he  ought  not  to  have  done  and  but  for  which  the  calamity  would 
not  have  occurred.  I  have  used  the  words  "ordinary  care;" 
extraordinary  caution  is  not  required,  but  if  by  the  use  of  ordinary 
caution  he  might  have  avoided  the  injury,  and  did  not,  he  is  not 
entitled  to  recover  damages. 

Before  the  passing  of  Lord  Campbell's  Act,  9  &  10  Yict.  c.  93, 
in  a  common  law  action  for  an  injury  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  and  when  that  most 
convenient  plea  "  not  guilty  "  was  permitted,  I  always  under- 
stood that  if  the  defendant  relied  as  a  defence  on  contributory 
negligence,  though  he  was  permitted  to  establish  it  under  "  not 
guilty,"  yet  the  issue  lay  on  him,  and  I  am  not  aware  that  any 
different  rule  has  been  established  since  the  passing  of  that 
statute,  or  since  the  practice  has  been  adopted  of  putting  in 
special  defences,  whether  the  action  was  at  Common  Law  for  a 
personal  injury  or  under  the  statute  for  a  wrongful  act  causing 
the  death.    The  plaintiff  does  not  in  the  statement  of  claim 

3        E  2 
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H.  L.  (E.)  allege  in  terms  the  absence  of  contributory  negligence,  and  the 

1886  defendant  if  he  relies  on  it  does  so  affirmatively  by  special  de- 

Wakeltn  fence,  as  in  the  case  now  before  us.    "The  defendants  further 

London  and  sa^  ^at  ^e  ^ea^n  °^  tne  sa^  Henry  Wakelin  was  caused  by  his 

South  own  negligence,  and  that  he  might  and  could  by  the  exercise  of 

Westeen  i         i  •       l  •  i  •  i 

Eailway  Co.  reasonable  care  and  caution  nave  seen  the  tram  approaching  and 

Lord  FiteGeraid.  avoided  the  accident." 

It  has  been  truly  said  that  the  propositions  of  negligence  and. 
contributory  negligence  are  in  such  cases  as  that  now  before  your 
Lordships  so  interwoven  as  that  contributory  negligence,  if  any,, 
is  generally  brought  out  and  established  on  the  evidence  of  the 
plaintiffs'  witnesses.  In  such  a  case,  if  there  is  no  conflict  on  the 
facts  in  proof,  the  judge  may  withdraw  the  question  from  the 
jury  and  direct  a  verdict  for  the  defendant,  or  if  there  is  conflict 
or  doubt  as  to  the  proper  inference  to  be  deduced  from  the  facts 
in  proof,  then  it  is  for  the  jury  to  decide.  But  if  the  plaintiff 
can  establish  his  case  in  proof  without  disclosing  any  matters 
amounting  to  contributory  negligence  or  from  which  it  can  be 
reasonably  inferred — then  the  defendant  is  left  to  give  such 
evidence  as  he  can  to  sustain  that  issue. 

It  may  be  that  the  practice  of  the  law  has  in  this  respect  been 
altered,  or  ought  to  be  established  on  the  basis  pointed  out  by 
the  Master  of  the  Kolls,  but  as  yet  that  has  not  been  shewn  to  our 
satisfaction. 

There  is  another  proposition  in  the  judgment  of  the  Master  of 
the  Eolls  relating  to  the  same  subject-matter  expressed  thus : — 
"  But  although  the  plaintiff  had  given  in  the  first  instance  prima 
facie  evidence  of  an  absence  of  negligence  on  his  part,  if  the 
defendant  brought  forward  evidence  which  was  contradictory  of 
that,  then  you  came  again  with  the  burden  of  proof  upon  the 
plaintiff,  because,  if  upon  the  conflict  of  that  evidence,  part  of 
which  was  given  by  the  plaintiff  and  part  by  the  defendant,  the 
jury  or  the  tribunal  which  had  to  try  the  fact  is  left  in  doubt 
whether  the  plaintiff  was  or  was  not  negligent,  contributing  to 
the  accident,  the  verdict  and  judgment  must  be  for  the  de- 
fendant, because  the  burthen  of  proof  lies  wholly  on  the  plain- 
tiff." If  the  noble  and  learned  Master  of  the  Kolls  means  that  if 
the  evidence  is  such  that  the  jury  might  reasonably  come  to  a 
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conclusion  in  favour  of  the  plaintiff  or  might  reasonably  draw  a  H.  L.  (E.) 

contrary  inference  the  case  is  to  be  withdrawn  from  the  decision  1886 

of  the  jury  and  a  verdict  and  judgment  go  for  the  defendant,  I  Wakelin 

desire  to  say  that  I  am  not  to  be  taken  as  acquiescing  in  that  T  v- 

"*                                                                      -  London  and 

proposition.  South 

I  am  of  opinion  that  the  order  of  the  Court  of  Appeal  should  kailway  Co. 
be  affirmed. 

Order  appealed  from  affirmed  and  appeal  dismissed. 

Lords'  Journals  10th  December  1886. 

Solicitor  for  appellant :  E.  A.  Chandler. 
Solicitors  for  respondents :  Bireham  &  Go. 


Dec.  10. 


[HOUSE  OF  LORDS.] 
UNION  BANK  OF  SCOTLAND      .    .    .    Appellants  ;    n.  l.  (Sc.) 

and  1886 

NATIONAL  BANK  OF  SCOTLAND     .    .  Eespondents. 

Right  in  Security — Disposition  ex  facie  absolute — Security  for  past  and  future 
Advances — Notice  of  Assignation  by  Debtor  of  all  Reversionary  Interest — 
Further  Advances  after  Notice. 

A  disponee  who  holds  property  on  an  ex  facie  absolute  title  of  owner- 
ship, but  in  security  only  of  advances  made  and  to  be  made  to  the  disponer, 
is  not  entitled  to  hold  the  property  for  repayment  of  advances  made 
after  he  has  received  notice  that  the  disponer  has,  for  a  valuable  considera- 
tion, conveyed  his  reversionary  right  in  the  property  to  another : — 

So  held,  reversing  the  decision  of  the  Court  of  Session,  following  the 
principle  of  Hophinson  v.  Bolt  (9  H.  L.  C.  514). 

A.PPEAL  from  the  Court  of  Session,  Scotland,  on  a  special  case 
in  which  the  National  Bank  of  Scotland,  the  respondents,  were 
first  parties,  and  the  Union  Bank  of  Scotland,  the  appellants, 
were  second  parties. 

In  1879  Mrs.  McArthur  disponed  to  the  National  Bank  and 
their  assigns  certain  heritable  subjects.  The  disposition  was 
dated  the  12th,  and  recorded  the  15th  of  February,  1879.  On 
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H.  L.  (Sc.)  the  same  date  as  this  deed  Mrs.  McArthur  wrote  as  follows  to  the 
1886      National  Bank : — 


National 
Bank  of 
Scotland. 


op^Scotland  ^rS*  -^ary  Anne  Brown  or  McArthur,  residing  in  Greenock,  widow  of  the 
Vt  late  William  McArthur,  merchant,  Greenock,  herewith  deliver  to  you  a  dis- 
position, of  even  date  herewith,  granted  "by  me  in  your  favour,  of  subjects  on 
the,  &c. ;  and  I  agree  that  you  shall  hold  said  disposition  in  security,  and  until 
full  and  final  payment,  of  all  sums  of  money  now  due,  or  which  may  hereafter 
become  due,  by  the  company  firm  of  William  McArthur  &  Co.,  and  me,  the 
said  Mrs.  Mary  Anne  Brown  or  McArthur,  and  William  McArthur,  the  sole 
partners  of  the  said  firm,  as  such  partners,  to  you  :  And  as  to  the  said  heritages, 
I  undertake  to  keep  the  same  fully  insured  against  fire,  and  to  relieve  you  of  all 
the  liabilities  and  responsibilities  attaching  to  the  ownership  thereof,  while  at 
the  same  time  you  shall  have  full  power  at  pleasure  to  exercise  the  rights  of 
ownership,  by  letting  or  selling  the  same,  it  being  understood  that  any  rents  or 
prices  you  may  receive  shall  be  applied  towards  payment  of  whatever  may  be 
due  by  the  foresaid  firm  of  William  McArthur  &  Co.,  and  partners  thereof,  to 
you ;  and  that  on  payment  of  all  such  sums,  before  sale  of  said  heritages,  you 
shall,  at  my  expense,  convey  the  said  heritages  to  me,  the  said  Mrs.  Mary  Anne 
Brown  or  McArthur. 

The  National  Bank  agreed  by  letter  dated  the  14th  of  February., 
1879,  to  hold  the  above-mentioned  disposition  on  the  terms 
stated  in  Mrs.  McArthur's  letter. 

On  the  13th  of  August  of  the  same  year  Mrs.  McArthur  exe- 
cuted an  assignation  in  favour  of  the  Union  Bank,  which  was 
intimated  to  the  National  Bank,  and  a  full  copy  of  the  deed 
delivered  to  them  on  the  18th  of  August. 

The  terms  of  the  assignation  were  as  follows : — 

I,  Mrs.  Mary  Anne  Brown  or  McArthur,  &c,  for  certain  good  and  onerous 
causes  and  considerations,  but  without  any  price  paid,  do  hereby  alienate, 
assign,  and  dispone  to  and  in  favour  of  the  Union  Bank  of  Scotland,  and  to  the 
assignees  and  disponees  whomsoever  of  the  said  bank,  all  and  whole  my  right, 
title,  and  interest,  &c,  of  what  kind  or  nature  soever,  which  now  belongs  or 
which  hereafter  may  belong  to  me,  or  my  heirs,  executors,  and  representatives 
whomsoever,  and  which  now  is  or  may  hereafter  be  competent  to  me  and  my 
foresaids,  in  and  to  the  lands  and  others  hereinafter  described,  under  and  by 
virtue  of  the  right  of  reversion  or  other  right  belonging  to  me  arising  out  of 
(first)  an  absolute  disposition  dated  the  12th,  and  recorded,  &c,  granted  by  me 
in  favour  of  the  National  Bank  of  Scotland ;  and  (second)  relative  back-letter 
granted  by  me  to  the  said  National  Bank,  dated  the  said  12th  day  of  February, 
1879,  and  a  letter  granted  by  the  said  bank  to  me,  dated  the  14th  day  of  the  said 
month  of  February,  1879  :  .  .  .  And  I  grant  warrandice  ;  but  excepting  there- 
from (first)  a  bond  and  disposition  in  security  affecting  said  subjects  for  the 
sum  of  £2500,  granted  by  me  in  favour  of  the  trustees  and  executors  of  the 
deceased  William  Park,  dated  9th  September,  and  recorded  in  the  division  of 
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tli  •  General  Register  of  Sasines  for  Renfrewshire,  3rd  October,  1876 ;  and  H.  L.  (Sc.) 

(second)  the  said  disposition  in  favour  of  the  said  National  Bank  of  Scotland  :  lgg6 

J\  nd  I  have  herewith  delivered  up  to  my  said  assignees  my  copy  of  the  said 

letter  granted  by  me  to  the  said  National  Bank  of  Scotland,  and  their  said  Uniqn  Bank 

letter  to  me  surrogating  and  substituting  the  said  Union  Bank  of  Scotland,  and    '  1 

their  foresaids,  in  and  to  my  full  right  and  place  in  the  premises,  and  I  consent  National 

to  the  registration  hereof  for  preservation,  &c.  0Baxk  of 

°  x  Scotland. 

The  Union  Bank  and  Mrs.  McArthur  also  entered  into  an 
agreement  by  which,  inter  alia,  they  agreed  that  "  the  said 
assignation  and  disposition  granted  by  Mrs.  McArthur,  although 
ex  facie  absolute  and  irredeemable  "  are  in  reality  granted  and 
to  be  held  by  the  Union  Bank  in  security  of  the  sum  of  £2400, 
being  the  balance  due  under  two  bills  drawn,"  &c.  The  agree- 
ment also  declared,  "  that  the  whole  rights,  obligations,  and 
remedies  of  parties  arising  under  these  presents  in  any  manner  of 
way  shall  be  mere  personal  questions  between  them,  and  shall  in 
no  way  affect  third  parties ;  and  it  shall  not  be  competent  to 
record  these  presents,  or  any  part  thereof,  for  publication  in  the 
General  Kegister  of  Sasines,  or  in  any  other  register,  whether 
public  or  private."  The  account  current  between  William 
McArthur  &  Co.  and  the  National  Bank  was  opened  on  the  18tL 
of  February,  1879,  with  a  credit  of  £800.  At  that  date  the 
amount  of  bills  discounted  and  held  by  the  National  Bank,  on 
which  the  firm  were  liable,  was  about  £1684,  the  bills  being  due 
on  the  21st  of  May,  1879.  On  the  18th  of  August,  1879,  the 
current  account  was  overdrawn  to  the  amount  of  £604,  and  the 
amount  of  bills  was,  as  before,  due  on  the  24th  of  August,  1879. 
The  National  Bank  continued  to  make  further  advances  to  the 
firm;  and  no  notice  of  these  advances  was  given  to  the  Union 
Bank.  On  the  28th  of  March,  1882,  the  firm  assigned  their 
affairs  to  a  trustee  for  behoof  of  creditors.  At  this  date,  the 
account  current  with  the  National  Bank  was  overdrawn  to  the 
extent  of  £4183. 

On  the  18th  of  August,  1879,  the  date  of  the  intimation  to 
the  National  Bank,  the  firm  were  indebted  to  the  Union  Bank 
to  the  extent  of  £2400,  and  the  subsequent  operations  on  the 
account  resulted  in  the  firm  being  at  the  date  of  the  trust  deed 
(28th  of  March,  1882)  indebted  to  the  Union  Bank  in  about 
£1009 — since  reduced  to  £727  by  the  realisation  of  a  separate 
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H.  L.  (Sc.)  security.    The  value  of  the  subjects  was  not  sufficient  to  allow 

1886       both  the  appellants  and  respondents  being  paid  in  full. 
Union  Bank     The  Union  Bank  claimed  to  be  entitled  to  the  reversion  of  the 
of  Scotland  pr0perty  to  the  extent  of  their  debt,  after  satisfaction  of  the  sums 

National    due  to  the  National  Bank  as  at  the  date  when  the  assignation 

Bank  of  •. 

Scotland,    was  intimated  to  tnem. 

The  National  Bank,  on  the  other  hand,  maintained  that  they 
had  a  real  security  over  the  subjects  for  the  whole  amount  of 
their  advances.  The  following  questions  were  put  to  the  con- 
sulted judges  of  the  Court  of  Session,  Scotland  :• — 

"  (1.)  Is  the  security  of  the  first  parties  (the  National  Bank) 
over  the  said  subjects  preferable  to  the  security  of  the  second 
parties  (the  Union  Bank)  to  the  extent  of  the  whole  sum  due  to 
the  first  parties  by  the  firm  of  McArthur  &  Co.  at  the  date  of  the 
trust  deed  ? 

"  (2.)  Is  the  first  parties'  preference  limited,  in  a  question  with 
the  second  parties,  to  the  amount  due  by  the  said  firm  to  the 
first  parties  on  the  18th  of  August,  1879,  the  date  of  the  intima- 
tion of  the  said  assignation." 

The  First  Division  ordered  printed  minutes  of  debate  to  be 
lodged  by  the  parties. 

That  for  the  National  Bank  was  substantially  as  follows  : — 
By  the  infeftment  of  the  National  Bank,  Mrs.  McArthur  was 
and  remains  divested  of  the  subjects,  and  nothing  remains  in  her, 
except  a  mere  personal  right  to  demand  a  reconveyance  on  pay- 
ment of  all  debts  due  by  her  firm,  or  the  partners  thereof,  to  the 
National  Bank  at  the  date  of  the  demand.  After  Mrs.  McArthur 
had  granted  the  absolute  disposition  she  had  no  power  remaining 
in  her  to  burden  the  subjects ;  she  could  only  burden  her  own 
personal  right,  which  was  not  a  right  in  the  subjects  at  all :  Bell's 
Comm.  vol.  ii.  (5th  Ed.)  293.  Thus  the  Union  Bank  hold  no 
security  over  the  subjects,  but  only  over  Mrs.  Mc Arthur's  personal 
right  to  demand  a  reconveyance,  and  no  such  conveyance  has 
ever  been  demanded.  Again,  the  Union  Bank  knew  the  terms  of 
the  back-letter,  and  they  knew  that  the  "reversionary  right" 
into  which  they  were  assigned  was,  by  the  very  terms  of  the  back- 
letter,  an  unfixed  and  fluctuating  one.   It  certainly  was  so  in  the 
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person  of  Mrs.  McArthur,  and  she  could  do  no  more  than  substi-   H.  I.  (Sc.) 
tute  her  assignees  into  her  full  right  and  place  in  the  premises.  1886 
The  Union  Bank  contend  the  National  Bank  were  not  entitled  union  Bank 
after  notice  of  the  assignation  to  make  further  advances  ;  because  0F  Sc°TLANlJ 
notice  operated  to  fix  and  limit  the  National  Bank's  security  to  ^™X^VL 
the  amount  of  the  indebtedness  as  it  then  stood.    This  contention  Scotland. 
is  rested  on  a  supposed  analogy  between  this  case  and  those  cases 
in  which  a  back-letter  or  back-bond  has  been  recorded  or  has  been 
founded  on  in  judgment :  see  Bell's  Comm.  (7th  Ed.),  729  ;  Chal- 
mers v.  Bedcastle,  1795  (1) ;  Place  v.  Trustees  of  McNab,  1821  (2). 
But  the  analogy  between  the  effect  of  intimation  and  the  effect 
of  recording  a  back-bond  fails  because  the  recording  of  a  back- 
bond in  these  terms  would  not  have  the  effect  contended  for. 
Even  were  it  otherwise,  the  first  parties  dispute  that  private 
notice  of  an  assignation  of  the  reversion  could  be  regarded  as 
equivalent  in  its  legal  effect  to  the  recording  of  a  back-bond. 
The  Union  Bank  rely  on  the  English  authority :  Hopkinson  v. 
Holt,  1861  (3),  followed  in  London  and  County  Bank  -v.  Bat- 
'diffe,  1881  (4).     But  the  theory  and  practice  of  English  law 
regarding  mortgages  and  securities  over  real  estate  is  very  dif- 
ferent from  that  of  Scotland.    It  is  quite  consistent  with  the 
English  theory  that  the  undivested  owner  should  be  able  to 
create  new  charges  over  the  estate.    According  to  Scotch  law,  on 
the  other  hand,  the  original  owner  was  in  the  present  case  divested 
-of  the  property.    What  the  disponee  gets  is  not  a  charge  over  it, 
but  a  property  in  it ;  and  there  remains  nothing  which  the 
original  owner  has  the  power  of  burdening,  except  the  personal 
obligation  in  which  he  is  creditor. 

The  minute  of  debate  for  the  Union  Bank  was,  inter  alia,  as 
follows : — 

The  Union  Bank  admit  the  preferable  right  of  the  National 
Bank  for  the  amount  due  to  them  at  the  date  of  the  intimation  ; 
but  they  submit  that  their  right  to  the  debt  of  £727  due  to  them 
is  preferable  to  the  right  of  the  National  Bank  for  advances  made 
-after  the  date  of  the  intimation.  The  National  Bank  rely  solely 
on  the  form  in  which  the  security  to  them  was  taken.    And  that 

(1)  3  Pat.  App.  417.  (3)  9  II.  L.  C.  514. 

(2)  Hume,  Dec.  544.  (1)  G  App.  Cas.  722. 
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H.  L.  (Sc.)  by  virtue  of  the  ex-facie  absolute  disposition,  they  are  entitled  to 
1886,      hold  the  property  as  against  all  debts  due  to  them,  whenever 
Union  Bank  constituted ;  that  the  sole  right  left  in  Mrs.  McArthur  after  the 
of  Scotland         Q£  ^Q  disposition,  was  a  right  to  call  upon  the  National 
National   Bank  to  denude  upon  payment  of  all  debts  due  by  the  firm  at  the 
Scotland,   time ;  and  that  the  Union  Bank  have  no  higher  or  other  right 
than  Mrs.  McArthur.     The  Union  Bank  do  not  dispute  the 
general  rules  of  law  in  regard  to  a  security  constituted  by  an 
absolute  disposition  with  back-bond,  but  they  are  inapplicable 
here. 

The  right  of  the  disponee  under  such  a  security  is  truly  a  right 
of  retention, — a  right  to  hold  the  property  until  all  sums  due  by 
the  disponer  are  paid.  But  the  disponer  can  at  any  time  demand, 
as  matter  of  right,  to  be  reinvested  in  the  property,  upon  making 
payment  of  the  sums  then  due.  The  disponer  has  thus  a  re- 
versionary interest  in  the  property,  which  can  at  any  time  be 
made  available.  And  it  is  not  contended  that  this  reversionary 
interest  cannot  be  assigned.  The  National  Bank  do  not  suggest 
that  Mrs.  McArthur  had  not  the  power  and  the  right  to  assign 
her  reversionary  interest  in  the  property.  They  only  say  that 
the  assignees  can  have  no  higher  right  than  the  assignor.  This 
is  admitted  ;  but  the  National  Bank  would  put  the  assignees  in  a 
worse  position  than  the  assignor.  What  was  assigned  (stating 
the  case  in  the  most  favourable  way  for  the  first  party)  was  Mrs. 
Mc Arthur's  right  to  demand  re-investment  in  the  property,  upon 
payment  of  the  sums  due  by  her  firm  to  the  first  party  at  the  date 
of  the  assignation.  But  the  contention  of  the  National  Bank 
amounts  to  this,  that  what  Mrs.  McArthur  assigned,  and  what  the 
Union  Bank  actually  accepted  as  a  security,  was  not  the  right 
which  Mrs.  McArthur  then  had,  or  the  reversion  of  the  property 
which  she  could  then  make  available,  but  the  right  and  re- 
version, as  they  might  happen  to  be  at  some  future  and  indefinite 
time,  and  after  further  debts  of  unlimited  amount  had  been 
incurred. 

But  the  limit  of  the  National  Bank's  right  was  to  hold  the 
property  against  the  whole  debt  due  to  them  at  the  date  of  the 
intimation.  And  it  was  a  totally  different  thing  to  say  that  after 
they  had  received  formal  intimation  that  Mrs.  McArthur  had 
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assigned  her  whole  reversionary  interest,  they  were  still  entitled  H.  L.  (Sc.) 
to  jmake  advances  to  her  upon  security  of  that  very  interest  1886 

which  she  had  parted  with  for  onerous  causes.    In  order  to  union  Bank 

maintain  this  argument,  the  National  Bank  are  forced  to  rely  &F  s°oTLA^ 

entirely  on  the  absolute  disposition,  leaving  the  back-letter,  and  National 

Bank  op 

the  fact  that  the  disposition  was  merely  in  security,  out  of  view.  Scotland. 
But  it  is  settled  by  a  series  of  decisions  that  when  a  disposition, 
although  ex-facie  absolute,  is  really  in  security  only,  the  rights  of 
parties  interested  must  be  dealt  with  upon  the  footing  that  it  is 
merely  a  security.  Liquidators  of  City  of  Glasgow  Bank  v.  Nicol- 
son  (1)  ;  Stewart  v.  Brown  (2)  ;  see  also  Keith  v.  Maxwell,  8th  July, 
1795  (3)  ;  Gardyne  v.  Boyal  Bank  of  Scotland  (4)  :  and  as  to  re- 
striction of  the  security  if  recorded  or  produced  judicially,  Bell's 
Comm.,  vol.  i.  (7th  ed.)  725.  Then  if  the  rights  of  parties  are  to 
be  dealt  with  on  the  footing  that  the  right  of  the  National  Bank 
was  merely  a  security,  Mrs.  McArthur  was  entitled  to  grant  a 
security  to  the  Union  Bank  over  the  property  in  so  far  as  it  was 
not  required  to  meet  the  debt  then  due  to  the  National  Bank. 
And  the  Union  Bank  are  entitled  to  the  full  benefit  of  the  balance 
of  the  property. 

In  England  it  is  settled  that  where  a  person  mortgages  his 
property  for  advances  made  and  to  be  made,  and  thereafter  grants 
another  mortgage  over  the  property  of  which  the  first  mortgagee 
gets  notice,  the  first  mortgagee  is  postponed  as  regards  advances 
made  after  the  date  of  the  notice  :  Eopkinson  v.  Bolt  (5).  That 
decision  was  given  effect  to  in  the  recent  case  of  London  and 
County  Banking  Company  v.  Batcliffe  (6) ;  see  also  the  Bradford 
Banking  Company  v.  Briggs  &  Co.  (7).  If  the  National  Bank's 
right  is  to  be  considered  as  a  security  only,  there  is  no  such 
difference  between  the  jurisprudence  of  the  two  countries  as  to 
justify  rules  established  in  England  as  to  the  rights  of  successive 
security  holders  being  disregarded  in  the  consideration  of  similar 
questions  in  Scotland.  Again,  Mrs.  McArthur  after  she  had 
granted  the  assignation  to  the  Union  Bank,  was  not  entitled  to 

(1)  9  Court  Sess.  Cas.  4th  Series,        (4)  13  Court  Sess.  Cas.  2nd  Series, 
689.  at  p.  929. 

(2)  10  Ibid.  192.  (5)  9  H.  L.  C.  514. 

(3)  2  Koss,  L.  C.  723.  (6)  6  App.  Cas.  722. 

(7)  29  Ch.  D.  149;  31  Ch.  D.  19;  ante,  p.  29. 
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H.  L.  (Sc.)  defeat  that  assignation  by  borrowing  money  upon  the  interest 
1886  she  had  assigned.  And  the  National  Bank  knew  that  she  had 
Union  Bank  assigned  her  interest,  and  that  she  had  no  right  to  ask  for  further 
of  Scotland  ac|vances .  they  must  therefore  bear  the  loss. 

National       on  the  18th  of  December,  1885,  the  following  interlocutor  was 

Bank  op  . 

Scotland,  pronounced :  "  The  Lords  having  heard  counsel  on  the  special 
case,  and  considered  the  minutes  of  debate  thereupon,  together 
with  the  opinions  of  the  whole  consulted  judges,  find  and  declare, 
in  conformity  with  the  opinions  of  the  majority  of  the  judges  of 
the  whole  Court,  (first)  that  the  security  of  the  first  parties  over 
the  said  subjects  is  preferable  to  the  security  of  the  second  parties 
to  the  extent  of  the  whole  sum  due  to  the  first  parties  by  the  firm 
of  William  McArthur  &  Co.  at  the  date  of  the  said  trust  deed  ; 
and  (second)  that  the  first  parties'  preference  is  not  limited  in  a 
question  with  the  second  parties  to  the  amount  due  by  the  said 
firm  to  the  first  parties  on  the  18th  of  August,  1879,  the  date  of 
intimation  of  the  said  assignation  (1)." 

The  following  eight  judges  were  in  favour  of  the  National 
Bank: — The  Lord  President  (Inglis),  The  Lord  Justice-Clerk 
(MoncreifT)  and  Lords  Mure,  Craighill,  Lee,  Eraser,  McLaren, 
and  Trayner. 

The  judges  in  favour  of  the  Union  Bank  were  Lords  Shand, 
Adam,  Young,  Butherfurd  Clark,  and  Kinnear  (2). 

(1)  13  Court  Sess.  Cas.  4th  Series,  persons  making  advances  to  their 
380.  debtor  subsequent  to  the  date  of  the 

(2)  The  opinions  of  the  judges  of  the  infeftment,  under  the  express  condi- 
First  Division  in  favour  of  the  National  tion  that  the  amount  of  the  contem- 
Bank,  were  substantially  as  follows  : —  plated  future  advances  shall  be  limited 

Lord  President  (Inglis)  : — By  the  to  a  certain  definite  sum  to  be  specified 

common  law  no  effectual  security  can  in  the  security. 

be  constituted  over  lands  or  other  These  rules  have  regard  only  to  deeds 
heritable  subjects  for  debts  or  burdens  which  are  securities  in  form  as  well  as 
of  indefinite  amount.  By  Statute  1696,  in  reality,  in  which  the  lands  or  other 
c.  5,  lands  and  other  heritable  subjects  subjects  are  conveyed  "  redeemably," 
cannot  be  effectually  burdened  by  and  on  the  face  of  the  writ  expressly 
debts,  even  of  fixed  amount,  if  they  in  security  for  repayment  of  debt.  In 
have  not  been  contracted  at  or  prior  to  all  such  cases  the  property  remains 
the  date  of  the  infeftment  of  the  ere-  with  the  debtor,  and  the  creditor  is  a 
ditor.  This  rule,  however,  is  so  far  mere  incumbrancer  whose  right  is  ex- 
relaxed  by  the  Bankrupt  Acts  of  1793  tinguished  by  a  discharge.  But  the 
and  1814,  that  securities  may  be  con-  exigencies  of  commerce,  and  especially 
stituted  in  favour  of  bankers  and  other  the  dealings  of  bankers  with  their 
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mercantile  customers,  make  it  neces- 
sary, or  at  least  very  desirable,  to  have 
a  more  elastic  security  than  any  of  the 
ordinary  security  writs  afford,  which 
shall  enable  a  banker  with  safety  to 
make  advances  which  may  exceed  the 
sum  originally  required  by  their  cus- 
tomer, and  intended  to  be  advanced  by 
the  bank,  leaving  a  safe  margin  of 
value  for  the  bank's  reimbursement. 

The  form  which  has  been  adopted  to 
attain  this  end  is  by  means  of  the 
debtor  granting  to  the  creditor  a  con- 
veyance of  his  property  in  absolute 
terms,  "  heritably  and  irredeemably," 
and  taking  in  return  a  back-bond  or 
back-letter  stating  the  conditions  on 
which  the  debtor  is  to  be  entitled  to 
a  reconveyance  of  his  property.  In 
this  case  the  creditor  acquires  a  right 
of  property  which  cannot  be  extin- 
guished by  discharge,  but  only  by  re- 
conveyance. If  the  back-bond  or  back- 
letter  provides  that  the  debtor  is  to  be 
entitled  to  demand  such  reconveyance 
only  on  condition  of  his  paying  every- 
thing he  owes  the  creditor  at  the  date 
of  the  demand,  it  is  not  contended  that 
this  is  an  unlawful  or  ineffectual  con- 
dition ;  and  such  contention,  if  it  were 
attempted,  must  necessarily  fail,  be- 
cause it  would  be  in  direct  opposition 
to  a  recognised  principle  of  the  common 
law  of  Scotland. 

This  is  the  doctrine  of  retention, 
which  was  derived  from  the  Eoman 
law,  was  introduced  into  our  jurispru- 
dence at  an  early  period,  and  has  been 
applied  by  judgments  of  the  Court  to 
a  great  variety  •  of  cases.  The  late 
Professor  More,  in  a  scientific  and 
justly -admired  dissertation  on  the 
subject,  has  shewn  that  this  principle 
is  essentially  necessary  to  the  consis- 
tency and  completeness  of  our  law  of 
obligations,  and  is  in  no  case  more 
clearly  applicable  than  when  the  party 
pleading  it  holds  an  absolute  title  of 


property  to  the  subjects  retained, 
whether  heritable  or  moveable. 

The  late  Lord  Moncreiff  very  clearly 
described  this  right  in  a  case  of  reten- 
tion of  moveable  property,  Melrose  v. 
Hastie  (13  Court  Sess.  Cas.,  2nd  Series, 
900). 

In  a  later  case,  which  raised  an  im- 
portant question  how  far  the  Mercan- 
tile Law  Amendment  Act  interfered 
with  the  right  of  the  seller  of  unde- 
livered goods  to  retain  not  only  for  the 
price,  but  also  for  a  general  balance  due 
by  the  seller,  the  consulted  judges, 
expressing  the  opinion  of  a  large 
majority  of  the  Court,  thus  stated  the 
common  law  rule,  that  the  sellers  were, 
"notwithstanding  the  payment  to  them 
of  the  price  of  the  goods,  entitled  to 
retain  them  against  all  the  world  in 
security  of  the  balance  due  to  them  by 
the  buyer  on  general  account.  This  is 
not  lien,  as  it  is  sometimes  very  in- 
accurately called,  for  no  one  can  have 
a  lien  over  his  own  property.  It  is 
the  right  of  retention,  the  extent  and 
effect  of  which  are  measured  by  the 
title  of  possession,  and  are  greatest  in 
cases  like  the  present,  where  the  title 
of  possession  is  nothing  short  of  undi- 
vested  ownership:  "  Wyperv.  Harvey s 
(23  Court  Sess.  Cas.,  2nd  Series,  611). 

In  its  application  to  such  a  case  as 
the  present,  where  heritable  property 
is  the  subject  of  retention,  the  rule  is 
very  clearly  stated  by  Professor  Bell 
(1  Bell's  Com.  724),  and  his  state- 
ment of  the  law  is  amply  supported 
by  the  series  of  decisions  cited  by  the 
learned  author,  and  by  others  of  recent 
date  to  which  it  would  be  a  waste  of 
time  more  particularly  to  refer. 

There  is,  however,  among  those 
cited  by  the  parties,  one  case  on 
which,  for  the  purpose  of  avoiding 
misconception,  I  think  it  right  to  offer 
a  few  words  of  explanation— the  case 
of  Keith  v.  Maxwell  (2  R.  L.  0.  723). 
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But  to  appreciate  rightly  the  ground 
of  judgment,  the  former  case  of  Riddel 
v.  Nihlie's  Creditors  (M.  1154),  and 
the  emphatic  terms  of  the  judgment  in 
that  case,  must  be  borne  in  mind ;  be- 
cause the  eminent  judges  who  decided 
Keith  v.  Maxwell  are  careful  to  save 
the  authority  of  the  case  of  Riddel. 
The  lands  in  Riddel  v.  Nihlie's  Credi- 
tors were  disponed  absolutely  and 
irredeemably,  and  the  back -bond  bore 
that  the  disposition  was  made  to 
secure  not  only  debts  already  con- 
tracted, but  also  debts  to  be  contracted 
by  the  disponer  to  the  disponee ;  and 
the  judgment  is  recorded  in  these 
terms  : — "  The  Lords,  in  respect  this 
was  not  an  infeftment  in  relief  or 
security,  but  an  absolute  disposition 
to  the  property,  sustained  the  same 
to  the  extent  of  the  debts  due  by 
Jamieson  to  Niblie,  at  whatever  time 
contracted." 

The  case  of  Keith  v.  Maxivell,  I 
think,  has  been  misunderstood,  partly 
from  the  circumstances  being  at  first 
sight  rather  complicated,  and  also 
partly  from  the  way  in  which  it  is  re- 
ported by  the  Faculty  Collectors  of  the 
period,  whose  report  is  repeated  in 
Morrison's  Dictionary.  The  separate 
report  of  Mr.  Bobert  Bell  gives  the 
opinions  of  the  judges  in  detail,  and 
corrects  erroneous  inferences  drawn 
from  the  other  report.  See  Bell's 
Folio  Cases,  p.  234.  [His  Lordship 
gives  the  facts.] 

The  distinguishing  peculiarity  of 
this  case  is,  that  the  disponee  infeft 
absolutely  did  not  hold  the  property 
for  his  own  interest,  but  only  as  trustee 
for  a  third  party,  a  creditor  of  the  dis- 
poner. To  attempt  to  engraft  on  this 
strictly  fiduciary  title  of  the  disponee 
a  security  for  a  personal  claim  of  the 
disponee  himself,  was  manifestly  an 
abuse,  and  a  dangerous  abuse,  of  the 
rule  of  Riddel  v.  Niblie.    At  the  ulti- 


mate advising  of  the  case,  Lord  Brax- 
field  (J.  C),  with  the  concurrence  of 
the  Lord  President  Campbell,  said, 
"  What  I  go  upon  is  this,  that  a  re- 
duction was  brought  of  the  security 
for  the  £6000  bond,  and  in  that  action 
it  was  established  that  the  nominal 
disponee  had  not  a  right  of  property 
in  him,  and  that  he  was  only  infeft  as 
trustee  for  Mr.  Constable,  to  the  extent 
of  securing  the  debt  of  £6000." 

For  these  reasons  I  am  not  prepared 
to  hold  with  Professor  Bell  and  other 
writers  who  have  followed  him,  that 
Keith  v.  Maxwell  is  an  authority  for 
the  general  proposition,  that  after  the 
back-bond  is  recorded  or  produced  in 
judgment,  "the  security  is  held  to 
lose  all  power  of  farther  extension,  and 
to  remain  stationary  as  at  that  mo- 
ment."—! Bell's  Com.  7th  ed.  p.  725. 

But  even  assuming  that  Professor 
Bell's  construction  of  that  judgment 
is  sound,  it  affords  no  countenance  to 
the  notion  that  anything  short  of  re- 
cording the  back-bond  or  producing  it 
in  judgment  will  have  the  same  effect ; 
still  less  can  that  judgment  give  any 
pretext  for  maintaining,  when  the 
whole  transaction  is  disclosed  by  re- 
cording or  otherwise  publishing  the 
back-bond,  that  the  true  contract 
between  the  parties  so  disclosed  shall 
not  receive  full  effect,  or  that  a  back- 
bond recorded  which  declares  that  the 
lands  are  held  for  security  of  all  debts, 
past  and  future,  or  in  other  words,  that 
the  disponee' s  right  shall  be  the  ordi- 
nary common-law  right  of  retention, 
shall  not  secure  that  right  to  the  dis- 
ponee. 

I  cannot  assent  to  the  proposition 
enunciated  by  some  of  the  consulted 
judges,  that  there  is  no  question  of 
feudal  law  raised  in  this  case,  if  by 
that  is  meant  the  law  of  real  property, 
for  it  becomes  necessary  to  examine 
the  title  of  the  National  Bank  in  order 
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to  ascertain  what  are  precisely  the 
character  and  rights  which  that  bank 
thereby  acquired. 

There  is  no  doubt  that  when  the 
disposition  to  the  National  Bank  was, 
on  the  15th  of  February,  1879,  re- 
corded in  the  register  of  sasines,  the 
bank  were  not  only  feudally  in- 
vested in  the  subjects  conveyed,  but 
became,  by  the  operation  of  the  Con- 
veyancing Act  of  1874,  the  entered 
vassals  of  the  superior.  They  were 
thus  proprietors  of  the  subjects  con- 
veyed in  no  qualified  or  secondary 
sense,  but  had,  while  the  title  remained 
unchanged,  all  the  rights  and  were 
subject  in  questions  with  third  parties 
to  the  obligations  of  the  true  owner. 
They  became  the  only  proper  debtors 
in  all  the  prestations  due  to  the 
superior,  such  as  payment  of  feu-duty 
(See  City  of  Glasgow  Bank  v.  Nicolson 
(9  Court  Sess.  Cas.  4th  Series,  689).  They 
could  not  use  the  diligence  of  poinding 
the  ground  for  payment  of  the  interest 
of  their  debt,  because  they  were  not 
creditors  of  the  ground,  but  its  owners, 
and  proprietors  cannot  poind  their 
own  ground :  Scottish  Heritable  Se- 
curity Company  v.  Allan  Campbell  & 
Co.  (3  Court  Sess.  Cas.  4th  Series, 
333.)  They  were  entitled  to  sell  the 
subjects,  to  collect  the  rents,  to  grant 
leases,  to  remove  tenants,  and  to  re- 
move the  debtor  himself  from  posses- 
sion, although  admitting  at  the  same 
time  that  their  ex  facie  absolute  dis- 
position is  in  truth  intended  only  as  a 
security  for  debt :  Russell  v.  Banlcin 
(7  Court  Sess.  Cas.  3rd  Series,  126). 

The  importance  of  using  precise 
language  in  dealing  with  such  a 
question  as  is  now  before  us  can 
scarcely  be  over-estimated,  and  I 
therefore  regret  that  one  of  my 
brethren,  whose  felicity  of  expression 
in  the  exposition  of  legal  principle  I 
am  accustomed  to  admire,  should  have 


adopted  and  repeated  the  language  of 
Lord  Fullerton,  in  Bobertson  v.  Duff 
(2  Court  Sess.  Cas.  2nd  Series,  279), 
describing  an  absolute  disposition, 
with  back-bond,  as  a  "trust  or  se- 
curity." That  it  is  in  effect  a  security 
no  one  can  doubt.  But  to  ascribe  an 
absolute  disposition,  with  back-bond, 
to  the  category  of  conveyances  in 
trust,  appears  to  me  to  be  scientifically 
inaccurate.  The  operation  and  effects 
of  trust  conveyances  are  as  various  as 
the  uses  and  purposes  for  which  they 
are  granted.  Many  of  them  are  made 
for  the  purpose  of  giving  effect  to 
family  settlements,  to  provide  for  the 
descent  of  estates  which  are  the  subject 
of  obligations  undertaken  in  a  mar- 
riage-contract. Such  conveyances,  in 
the  ordinary  case,  do  not  divest  the 
grantor  of  his  radical  right  to  the 
estate,  or  distinguish  his  infeftment, 
although  the  trust  conveyance  may 
be  onerous  and  irrevocable.  '  Other 
trust  conveyances  are  for  the  purposes 
of  convenient  administration  merely, 
and  may  be  recalled  at  any  time.  But 
a  conveyance  in  trust  for  behoof  of  the 
creditors  of  an  insolvent  proprietor, 
by  which  the  trustee  is  directed  to  sell 
the  estate  conveyed,  and  divide  the 
price  among  the  creditors,  divests  the 
grantor  absolutely  and  extinguishes 
his  infeftment  in  the  land ;  and  when 
acceded  to  by  the  creditors,  becomes 
an  irrevocable  contract.  In  all  such 
cases,  the  effect  of  the  trustee's  infeft- 
ment depends  entirely  on  the  powers 
expressly  given  to  him  in  the  convey- 
ance or  relative  declaration  of  trust. 
But  the  disponee,  in  a  case  like  the 
present,  requires  no  express  powers, 
because  he  is  full  proprietor :  there  is 
no  beneficiary  under  the  convey- 
ance but  the  disponer  himself.  The 
character  of  a  beneficiary  holding  a  jus 
crediti  under  a  trust-deed  cannot  attach 
to  the  divested  disponer ;  for  his  sole 
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right  belongs  to  a  different  category 
altogether,  as  I  shall  immediately  ex- 
plain. In  making  these  observations,  I 
am  not  taking  into  account  the  nume- 
rous trusts  of  varying  character  created 
by  statute,  or  of  resulting  trusts  with 
incidental  and  indirect  beneficial 
interests.  My  purpose  is  merely  to 
express  my  objection  to  the  use  of  the 
term  "  trust,"  in  its  ordinary  sense  of  a 
deed  granted  for  the  purpose  of  creating 
temporary  interests  in  third  parties, 
as  being  in  any  way  applicable  to  a 
disposition  absolute  with  back-bond. 

It  follows  from  the  nature  of  the 
right  vested  in  the  National  Bank  by 
the  recorded  conveyance  of  the  pro- 
perty, that  what  is  left  in  the  debtor 
is  not  a  real  right  of  any  kind,  is  not  a 
right  of  property  of  any  kind,  not  even 
a  right  of  redemption  or  reversion  in 
any  proper  sense,  but  a  mere  personal 
right  to  enforce  a  pactum  de  retroven- 
dendo,  or,  in  other  words,  to  demand  a 
reconveyance  of  the  estate  upon  ten- 
dering to  the  infeft  proprietor  payment 
of  everything  that  is  due  to  him  at  the 
date  of  the  demand. 

.That  this  is  the  true  nature  of  the 
contract  would  be  clearly  established 
by  the  recorded  deed  of  conveyance 
and  the  mere  admission  of  the  disponee 
that  it  was  intended  as  a  security  for 
debt.  But  in  the  present  case  it  is 
made  still  more  clear  by  the  terms  of 
the  letters  of  agreement  which  passed 
between  the  parties  at  the  time. 

When  the  grantor  of  the  disposition 
to  the  National  Bank  proceeded  on 
the  13th  of  August,  1879,  to  assign  to 
the  Union  Bank  all  that  was  left  in 
her  person,  the  latter  bank  was  made 
fully  aware  of  the  nature  of  the  right 
vested  in  the  National  Bank.  The 
terms  of  the  assignation,  therefore,  ap- 
pear to  me  of  no  consequence,  for  Mrs. 
McArthur  could  not  give  thereby  a 
greater  right  than  she  herself  pos- 


sessed. But  in  truth  she  made  no- 
attempt  to  do  so,  for  she  limits  her 
assignation  expressly  to  the  right 
which  remained  in  her  after  giving 
full  effect  to  the  absolute  disposition 
and  unrecorded  back-letter ;  and,  if  she 
had  professed  to  do  more,  the  intima- 
tion to  the  National  Bank  would  have 
been  simply  a  notice  that  she  and  her 
assignee  had  some  intention  in  the 
future  to  commit  a  breach  of  contract, 
a  notice  which  the  National.  Bank 
would  have  been  well  entitled  to  dis- 
regard. The  right  which  Mrs.  McArthur 
really  had,  and  which  she  conveyed  to 
the  Union  Bank,  was  to  demand  a  re- 
conveyance from  the  National  Bank 
upon  payment  of  everything  due  to 
the  said  bank  at  the  date  of  the  demand. 
The  Union  Bank  might,  as  assignees,, 
have  exercised  the  right  so  conveyed 
either  immediately  on  acquiring  the 
right  or  at  any  other  time  more  con- 
venient to  them.  This  they  have  never 
done.  But,  now  when  the  McArthurs- 
have  become  insolvent,  they  insist  that 
after  their  assignation  was  intimated 
to  the  National  Bank,  that  bank  was 
no  longer  entitled  to  make  further 
advances  to  Mrs.  McArthur,  because., 
as  they  contend,  the  absolute  disposi- 
tion being  merely  a  security,  "  it  was 
within  the  power  of  the  said  Mrs.  Mary 
McArthur  to  limit  or  restrict  it  to  the 
amount  due  at  a  certain  date,  and  that 
the  intimation  to  the  first  parties  of 
her  assignation  to  the  second  parties 
operated  as  a  restriction  of  the  security 
to  the  amount  of  the  advances  made 
up  to  that  date." 

I  confess  I  am  quite  unable  to  under- 
stand how  the  debtor  under  such  a 
contract  has  the  power  to  limit  or 
restrict  the  security  to  an  amount  due 
at  a  certain  date,  except  by  refraining 
from  incurring  any  more  debt  to  the 
secured  creditor ;  for  if  the  debtor 
takes  further  advances,  these  come 
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within  the  very  words  of  the  back- 
letter.  Neither  do  I  see  how  she  could 
pass  to  her  assignee  such  a  right  as 
she  did  not  possess  herself.  If  the 
consent  of  the  National  Bank  had  been 
obtained  to  an  arrangement  by  which 
the  debtor  was  to  deal  with  the  Union 
Bank  only  for  the  future,  and  no  more 
advances  were  to  be  made  by  the 
National  Bank,  that  would  have  been 
intelligible,  though  I  doubt  whether 
the  National  Bank  would  have  assented 
to  such  an  arrangement,  or  to  any  new 
arrangement,  except  one  which  insured 
payment  to  them  of  all  that  would  be 
due  when  a  reconveyance  came  to  be 
demanded. 

Mala  fides  and  fraud  have  been  im- 
puted to  the  National  Bank  in  con- 
tinuing to  make  advances  to  the 
McArthurs  after  the  assignation  to  the 
Union  Bank  was  intimated.  But  if 
there  be  any  fraud  in  the  case,  it  must 
consist,  not  in  making  these  advances 
but  in  contending  that  they  have  a 
preferable  security  for  their  repayment. 
In  other  words,  their  fraud  consists  in 
making  their  present  claim.  But  as 
that  claim  recommends  itself  to  a 
majority  of  the  Court,  as  well  founded 
both  in  legal  right  and  in  equity,  the 
charge  of  fraud  does  not  assume  a 
serious  aspect. 

It  seems  to  me  that  the  two  banks  arc 
really  standing  on  what  they  believe 
to  be  their  legal  rights  respectively. 

The  one  acted  on  the  belief  that  the 
intimated  assignation  did  not  affect 
their  security  at  all,  and  the  other  that 
it  did  to  a  certain  extent.  We  are 
now  to  determine  which  of  them  is 
right  in  point  of  law.  I  am  of  opinion 
that  the  National  Bank  in  what  they 
did  were  merely  carrying  on  their  busi- 
ness as  bankers  in  a  perfectly  legiti- 
mate way.  Bankers  do  not  enter  into 
such  transactions  merely  to  oblige  their 
customers,  but  also  to  make  profit  in 


the  exercise  of  their  calling.  A  trans- 
action of  this  kind  is  a  favourite  of 
bankers — and  most  naturally,  because 
they  can  judge  from  time  to  time  how 
much  it  is  safe  to  advance  on  the 
security  of  the  property  to  which  they 
have  an  absolute  title.  The  more  they 
can  safely  advance,  the  larger  the  profit 
they  will  make ;  and  therefore  to  ask 
a  bank  to  give  up  such  a  security,  or 
the  prospective  value  of  it,  before  that 
value  has  been  exhausted  by  advances, 
is  simply  to  ask  them  to  give  up  a 
valuable  customer  for  no  consideration. 
There  is  one  very  simple  way  of  effect- 
ing this  object,  if  the  debtor  and 
another  banker  desire  and  agree  that 
the  debtor's  business  shall  be  trans- 
ferred to  them,  and  that  is  by  the 
debtor's  new  banker  paying  up  the 
balance  due  to  the  old  banker  and 
taking  a  conveyance  of  the  property 
to  themselves,  with  the  consent  of  the 
debtor.  Why  that  course  was  not 
adopted  in  the  present  case  has  not 
been  explained ;  and  it  is  strange  that 
no  such  explanation  has  been  offered, 
for  the  course  indicated  would  have 
accomplished  every  legitimate  object 
which  the  debtors  and  the  Union  Bank 
could  set  before  them. 

I  observe  that  none  of  the  consulted 
judges  has  given  any  weight  to  the 
argument  maintained  by  the  Union 
Bank  founded  on  the  practice  of  Eng- 
lish conveyancers,  recognised  by  the 
English  Courts.  I  am  not  surprised 
that  this  should  be  so.  In  the  English 
system  of  jurisprudence  there  are  no 
public  records  of  land  rights  to  regulate 
the  claims  and  preferences  of  pro- 
prietors and  creditors :  there  is  no  law 
to  restrain  the  granting  of  redeemable 
securities  for  future  debts  :  there  is 
nothing  corresponding  to  the  rights 
and  relations  created  by  absolute  dis- 
position and  back-bond  :  and  the  right 
of  retention  is  altogether  unknown, 
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"because  it  would  be  inconsistent  with 
other  rules  of  the  common  law  of  that 
country.  It  would  surely  be  most 
unsafe  in  a  case  like  this  to  seek  for 
analogies  in  such  a  system. 

If  the  judgment  in  this  case  had 
been  in  favour  of  the  Union  Bank,  I 
should  have  thought  it  a  calamity,  for 
it  would  have  disturbed  settled  prin- 
ciples of  our  law,  on  which  the  trading 
community  have  relied  for  generations, 
and  would  have  introduced  in  their 
place  an  entirely  new  rule  based  on  a 
supposed  equity  which  has  not  been 
subjected  to  the  test  of  experience, 
and  which,  after  all  the  discussion 
which  this  case  has  undergone,  has 
not  either  in  argument  or  in  the 
opinions  of  the  minority  of  the  con- 
sulted judges  been  in  any  way  clearly 
denned  or  formulated. 

Lord  Mure  : — I  agree  with  the 
opinion  of  the  majority  of  the  consulted 
judges,  and  that  substantially  upon  the 
same  grounds  as  those  on  which  their 
opinions  are  rested ;  and  I  also  concur 
in  the  very  clear  and  distinct  exposi- 
tion which  your  Lordship  has  now 
given  of  the  law  applicable  to  this  im- 
portant question. 

As  regards  the  main  question,  it 
has,  I  think,  for  long  been  quite  settled 
in  the  law  of  Scotland,  that  when  a 
bank  agrees  to  make  advances  to  a 
customer  on  receiving  an  absolute  dis- 
position to  a  property  belonging  to 
that  customer  of  value  sufficient  to 
cover  those  advances,  the  bank  acquires, 
ex  facie  of  the  titles  and  of  the  record, 
an  absolute  and  exclusive  right  to  the 
property,  of  which  the  disponer  is 
thereby  divested.  Now  that  was  the 
case  here.  By  the  disposition  executed 
by  Mrs.  McArthur  in  February,  1879, 
she  divested  herself  of  all  right  of  pro- 
perty in  the  subjects  in  question,  and 
by  the  recording  of  that  disposition 


the  National  Bank  became  the  sole 
and  absolute  proprietor,  duly  entered 
with  the  superior,  and  they  alone  were 
in  law  entitled  to  sell  and  dispose  of 
the  property,  and  to  exercise  the  rights 
of  proprietor.  Mrs.  McArthur  could 
not  herself  exercise  any  of  those  rights 
except  under  some  arrangement  with 
the  bank ;  and  she  could  not  sell  the 
property,  or  any  part  of  it,  for  the  best 
of  all  reasons,  because  she  could  not 
give  a  title  to  a  purchaser.  By  her 
own  act  she  had  entirely  divested  her- 
self of  all  right  and  title  to  the  pro- 
perty, and  the  bank  stood  vested  in  it 
absolutely ;  and  it  was  through  the 
bank  alone  that  Mrs.  McArthur,  or  any 
other  party,  could  obtain  a  title  to  it. 

Having  thus  become  absolute  pro- 
prietors of  the  property,  the  bank  were 
in  law  entitled  to  retain  it  as  long  as 
they  continued  to  be  creditors  of  Mrs. 
McArthur ;  and  they  could  not  be  re- 
quired to  reconvey  the  property  to  hery 
or  to  any  one  else,  except  upon  pay- 
ment of  all  advances  that  had  been 
made  to  Mrs.  McArthur  up  to  the 
date  when  a  reconveyance  was  de- 
manded. 

All  this  is  very  clear  from  the  various 
authorities  which  have  been  referred  to 
by  your  Lordship,  and  by  Lord  Fraser 
(see  post,  pp.  71  et  seq.)  in  his  opinion  j 
and  it  is  perhaps  as  distinctly  explained 
as  anywhere  else,  by  Mr.  Bell  in  the 
passage  in  his  Commentaries  to  which 
reference  has  been  made  (Bell  Comm- 
(7th  ed.),  vol.  i.,  p.  724),  where  it  is 
shewn  that  in  such  a  case  the  position 
of  the  borrower  is  no  longer  that  of  a 
proprietor,  but  that  of  a  mere  creditor 
in  a  personal  obligation  to  demand  a 
reconveyance  of  the  property  on  pay- 
ment of  the  whole  advances  made  by 
the  bank. 

It  was  stated  in  argument,  and  the 
view  seems  to  be  adopted  in  some  of 
the  opinions,  that  Mrs.  McArthur  had 
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here  retained  some  right  in  the  pro- 
perty as  the  original  proprietor,  the 
radical  right  as  it  is  sometimes  called, 
and  that  she  could  dispose  of  this  to 
any  one  she  chose ;  and  it  is  contended 
that  she  did  in  fact  here  dispose  of  it, 
by  her  assignation,  to  the  Union  Bank. 
That,  however,  is  in  my  opinion  an 
entire  misapprehension,  and  must  have 
proceeded  from  confounding  the  posi- 
tion of  a  proprietor,  who  is  the  grantor 
of  an  absolute  disposition  and  back- 
letter,  with  that  of  a  proprietor  who 
grants  an  ordinary  heritable  security, 
or  an  ordinary  trust  deed  in  favour  of 
his  creditors.  In  the  two  latter  cases 
the  proprietor  retains  the  radical  right 
to  the  estate.  Because  his  title  and 
infeftment  as  proprietor  stand  good. 
In  neither  case  has  he  conveyed  away 
his  right  of  property  absolutely.  In 
the  one  it  is  ex  facie  conveyed  only  in 
security  of  the  debt ;  and  in  the  other 
it  is  conveyed  to  trustees  for  payment 
of  debt.  But  in  both,  the  conveyance 
is  a  mere  burden  on  the  right ;  and 
upon  the  heritable  bond  being  dis- 
charged, or  the  trust  brought  to  an 
end,  the  original  title  as  proprietor  was 
available  in  the  person  of  the  grantor 
of  the  heritable  bond  in  the  one  case, 
and  of  the  trust-deed  in  the  other,  and 
no  reconveyance  was  required  to  rein- 
vest him  in  his  property,  because  he 
had  never  been  absolutely  divested. 

In  the  present  case,  on  the  other 
hand,  Mrs.  McArthur,  the  original 
proprietor,  had  been  absolutely  divested 
of  the  property,  and  the  National  Bank 
vested  in  it  in  her  stead ;  so  that,  as 
already  explained,  she  could  not  sell  it, 
or  grant  a  title  to  it,  as  she  had  no 
longer  any  right  or  title  to  it,  and  was 
merely  a  creditor  in  the  personal  ob- 
ligation of  the  bank,  to  grant  her  a 
reconveyance  when  demanded,  upon 
payment  of  the  full  sum  which  had 
been  advanced  up  to  the  date  of  the 
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demand.    Here  no  such  demand  for  a    H.  L.  (Sc.) 
reconveyance  has  ever  been  made  ;  so  ^886 
that,  according  to  the  rule  of  law  which       <— w 
has  been  in  operation  ever  since  the  Union  Bani 
decision  in  the  case  of  Niblie's  Credi- 
tors in  1782,  the  bank  is  here  entitled 
to  retain  the  property  till  the  sums 
due  by  Mrs.  McArthur  have  been  paid. 

For  the  reasons  given  by  your  Lord- 
ship and  the  majority  of  the  consulted 
judges,  I  am  quite  unable  to  adopt  the 
view  that  the  intimation  of  the  assig- 
nation had  the  effect  of  restricting  the 
right  of  the  National  Bank  to  retain, 
except  for  advances  made  previous  to 
the  date  of  the  intimation.  The  in- 
timation of  the  assignation  did  not 
convey  to  the  National  Bank  any  in- 
formation which  would  necessarily  lead 
them  to  suppose  that  they  were  ex- 
pected to  make  no  further  advances  to 
Mrs.  McArthur.  If  that  was  intended 
by  the  Union  Bank,  I  cannot  help 
thinking,  having  regard  to  the  whole 
circumstances  of  the  case,  and  the  re- 
lative position  of  two  such  institutions, 
that  it  was  the  duty  of  that  bank  to 
have  informed  the  National  Bank  of 
this  intention.  But,  as  they  did  not 
do  this,  and  made  no  demand  for  a 
reconveyance  of  the  property,  on  pay- 
ment of  the  sum  due  at  that  date, 
while  Mrs.  McArthur,  whose  honesty 
in  the  matter  I  see  no  reason  to  doubt, 
continued  to  draw  from  time  to  time 
as  before,  it  appears  to  me  that  the 
National  Bank  were  quite  justified  in 
continuing  to  make  those  advances, 
and  that  they  are  now  entitled  to  retain 
their  hold  of  the  property  till  those 
advances  are  paid. 

Opinions  of  the  consulted  judges  in 
favour  of  the  National  Bank  : — 

Lord  Justice-Clerk  (Moncreiff) : — 
I  am  of  opinion  that  the  questions 
must  be  determined  by  the  terms  of 
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the  contract  between  the  National 
Bank  and  the  debtor ;  that  these  are 
perfectly  explicit,  and  that  no  reason 
has  been  stated  why  they  should  not 
be  carried  out. 

I  do  not  think  the  question  in  hand 
depends  in  any  degree  on  the  more 
general  topics  discussed  in  these  able 
minutes  of  debate.  It  has  been  long 
settled  that  an  absolute  disposition  to 
land,  but  accompanied  by  a  personal 
bond  or  back-letter,  expressive  of  the 
true  contract  of  parties,  will  receive 
effect  as  only  security  if  the  parties 
have  so  contracted.  It  seems  also  to 
be  clear  that  a  right  so  constituted, 
although  the  disponee  is  not  an  abso- 
lute proprietor  to  many  collateral 
effects,  will  yet  in  its  incidents,  opera- 
tion, and  enforcement  confer  a  higher 
right  than  an  ordinary  bond  and  dis- 
position in  security.  Such  a  right 
entitles  the  disponee  to  retain  posses- 
sion until  all  obligations  due  to  him 
by  the  disponer  have  been  satisfied, 
notwithstanding  the  provisions  of  the 
Act  1696,  c.  5. 

Most  of  the  cases  referred  to  in  the 
written  argument  have  but  little  bear- 
ing on  the  question  in  hand.  It  is 
true,  although  immaterial  to  the  pre- 
sent issue,  that  when  it  appears  that 
the  absolute  form  has  been  adopted 
solely  for  the  purpose  of  constituting 
a  security,  the  radical  real  interest  in 
the  lands  will  be  held  to  remain  with 
the  disponer ;  so  that  many  collateral 
incidents  of  ownership,  not  essential 
to  the  security,  may  not  be  transferred 
to  ov  against  the  disponee.  Such  were 
the  cases  of  Buchanan,  1811  (16  F.  C. 
200),  relative  to  a  wife's  terce  ;  that  of 
Stewart  v.  Brown  (10  Court  Sess.  Cas. 
4th  Series,  192),  relative  to  the  Herit- 
able Securities  Act  of  1847  ;  and  that 
of  the  City  of  Glasgow  Bank  v.  Nicol- 
son  (9  Court  Sess.  Cas.  4th  Series,  689), 
in  regard  to  the  liability  of  such  a  dis- 


ponee for  feu-duty.  These  cases,  which 
are  cited  in  the  proceedings,  have  no 
application  here.  The  right  of  an 
absolute  disponee,  although  only  a 
security  creditor,  to  hold  the  subject 
of  the  disposition  until  relieved  of  all 
obligations,  is  truly  of  the  nature  of  a 
right  of  retention,  as  was  found  in  the 
leading  case  of  Niblie's  Creditors  in 
1782,  a  decision  which  has  been  fol- 
lowed ever  since.  In  the  case  of 
Bobertson  v.  Duff  (2  Boss,  Leading 
Cases,  736),  which  was  a  case  re- 
garding a  trust  deed  granted  in  security 
but  absolute  in  form,  Lord  Fullerton 
thus  describes  the  difference  between 
an  absolute  disposition  and  an  ordi- 
nary security.  Ee  says  :  "  The  last 
does  not  divest  the  owner,  but  only 
burdens  his  right.  The  former  does 
divest  him,  leaving  him  merely  the 
creditor  on  the  trustee's  obligation  to 
reconvey.  Second,  it  is  found  that  in 
the  latter  case  the  disponee,  who  pos- 
sesses under  a  title  ex  facie  absolute, 
may,  when  required  to  implement  his 
obligation  to  denude,  retain  the  subject 
until  the  obligations  incumbent  on  the 
proprietor  towards  him  shall  be  ful- 
filled." This  principle  has  been  ap- 
plied in  many  cases,  and  is  in  no  degree 
affected  by  the  provisions  of  the  Act 
1696,  as  to  future  debts. 

I  only  refer  to  these  topics  to  put 
them  aside.  They  are  well  settled; 
and  I  therefore  assume  that  the  ori- 
ginal contract  between  the  National 
Bank  and  their  debtor  was  not  only 
clear  in  its  terms,  but  perfectly  legal 
in  itself,  and  that  accordingly  it  was 
not  in  the  power  of  the  debtor  to  alter 
or  affect  its  operation  by  herself,  or 
anyone  in  her  right,  without  the  con- 
sent of  the  other  party  to  the  contract. 

All  the  subtle  questions  which  have 
arisen  on  this  head  in  our  law  turned 
on  one  pivot, — the  effect  of  our  system 
of  registration  of  land  rights,  and  the 
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security  thereby  afforded  to  creditors. 
They  would  otherwise  have  been  idle 
and  unintelligible.  Bat  the  present 
case  stands  entirely  clear  of  them; 
and  I  proceed  to  consider  the  grounds 
on  which  the  contention  of  the  Union 
Bank  is  rested. 

The  main  foundation  of  their  argu- 
ment, as  far  as  I  have  been  able  to 
gather  it,  rests  on  two  propositions  : 
first,  that  the  intimation  made  to  the 
National  Bank  of  the  assignation  in 
favour  of  the  Union  Bank  was  equiva- 
lent to  recording  the  original  contract 
between  the  first  party  and  their 
debtor  in  the  register  of  sasines ;  and, 
secondly,  that  such  registration  would 
in  law  prevent  any  further  operations 
under  the  absolute  disposition. 

I  think  both  propositions  are  un- 
tenable. I  am  of  opinion  that  the 
intimation  in  question  was  not  equi- 
valent to  the  registration  of  the  right 
assigned  in  any  sense,  or  to  any  effect 
whatever;  and  I  am  also  of  opinion, 
that  if  the  original  back-letter,  which 
constituted  the  contract,  had  been 
recorded,  no  such  effect  would  have 
followed. 

As  to  the  first,  the  plea  seems  to 
confound  matters  which  are  essentially 
distinct.  The  original  back-letter  has 
never  been  recorded — in  other  words, 
it  has  never  been  published — for  re- 
cording means  publication.  To  inti- 
mate to  the  National  Bank  the  contract 
they  themselves  had  made  would  have 
been  an  idle  proceeding;  what  was 
required  was  to  inform  them  that  the 
right  of  reversion  constituted  by  the 
back -letter  had  been  transferred  to  the 
Union  Bank,  and  that,  therefore,  in 
the  matter  of  reconveyance,  the  abso- 
lute disponee  must  deal  with  the 
assignee.  This  was  the  necessary  and 
proper  form  of  completing  the  as- 
signee's title  to  the  real  right  which 
was  transferred  by  the  assignation. 


But  it  is  too  clear  for  argument  that 
the  intimation  did  not  give  public 
notice  of  the  right  assigned.  In  other 
words,  it  was  not  equivalent  to  record- 
ing it,  and  as  little  was  it  producing 
it  in  judgment,  seeing  that  no  court  of 
law  had  any  concern  with  it.  The 
effect  of  such  intimation  is  too  familiar 
for  me  to  dwell  on  it  farther. 

I  need  not,  however,  illustrate  this 
simple  matter  at  length,  because  the 
argument  of  the  Union  Bank  really 
turns  on  what  I  think  a  misconception 
of  the  law  delivered  in  the  case  of 
Keith  v.  Maxwell,  and  Mr.  Bell's  re- 
marks on  that  case  (1  Com.  (7th  ed.) 
725).  It  was  not  laid  down  in  that 
case,  as  the  Union  Bank  seems  to 
think,  that  when  a  security  for  pre- 
sent and  future  debts  is  constituted 
by  absolute  conveyance  and  back- 
bond, the  security  ceases  to  be  ope- 
rative if  the  back-letter  is  recorded. 
The  law  there  announced,  whether 
rightly  or  not,  was  that,  where  a  secu- 
rity for  a  specific  sum  is  granted  in 
this  manner,  and  the  disponee  is  bound 
to  reconvey  on  payment  of  the  specific 
sum,  the  infeftment  under  the  absolute 
conveyance  will  not  be  available  to 
secure  a  larger  sum,  if  the  true  con- 
tract on  which  it  proceeded  has  been 
previously  made  public  by  recording, 
or  producing  it  in  a  litigated  cause. 
The  ratio  of  the  judgment,  as  stated 
by  Lord  President  Campbell,  was  that 
the  public  were  entitled  thereafter  to 
rely  on  such  being  the  limit  of  the 
burden.  In  that  case  the  conveyance 
had  been  the  subject  of  an  action  of 
reduction  under  the  Act  1696,  in  the 
course  of  which  it  appeared,  by  pro- 
duction of  a  back-bond,  that  the  secu- 
rity had  been  granted  for  a  specific 
sum  of  £6000,  on  payment  of  which 
sum  the  disponee  bound  himself  to 
reconvey  the  lands.  Thereafter  the 
grantor  of  the  security  endeavoured, 
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by  a  written  acknowledgment,  to  add 
£500  to  the  redemption  money.  The 
Court  held  that,  as  the  production  of 
this  written  obligation  to  reconvey  the 
lands  on  payment  of  £6000,  in  this 
litigated  case,  had  published  the  limit 
of  the  security  to  the  public,  it  could 
not  thereafter  be  extended.  But  it 
seems  very  clear  that  the  grounds  of 
this  judgment  would  have  led  to  an 
exactly  opposite  result  in  the  present 
instance  ;  for  if  the  back-letter  in  this 
case  had  been  recorded  —  which  it 
never  was  —  the  public  would  only 
have  learned  the  real  contract  of  par- 
ties, and  would  have  known  that  no 
reconveyance  could  be  demanded  until 
all  debts  due  by  the  grantor  to  the 
disponee  were  paid.  The  remark  of 
Mr.  Bell,  or  his  editor,  that  after  re- 
cording the  back-letter,  such  a  security 
admits  of  no  farther  extension,  refers 
to  extension  beyond  the  limits  of  the 
original  contract,  and  could  have  no 
application  to  operations  on  the  faith 
of  a  current  security. 

All  these  authorities  proceed  on  our 
system  of  records,  which  is  the  foun- 
dation of  our  law  as  to  the  priority  of 
real  securities  on  land.  "We  can,  in 
such  a  question,  derive  no  light  from 
analogies  in  the  law  of  England,  which 
are  founded  on  a  system  in  which  the 
publication  of  such  burdens  is  not  pro- 
vided for,  but  rather  repudiated  and 
discountenanced.  I  am  not  competent 
to  say  whether  the  law  of  England  is 
correctly  represented  in  these  minutes 
of  debate  ;  but  if  two  securities  were 
granted  over  land  in  Scotland  in  similar 
terms  to  the  English  mortgages  re- 
ferred to,  they  would  both  be  null 
under  the  Act  1696 ;  or  if  that  statute 
were  out  of  the  way,  would  be  prefer- 
able, according  to  their  dates  on  the 
register.  Alternating  priorities  of  real 
rights  is  a  term  unknown  to  the  law 
of  Scotland. 


It  only  remains  to  say  a  sentence  or 
two  on  a  kind  of  equitable  view  invoked 
by  the  Union  Bank  in  aid  of  their 
contention.  It  is  pleaded  that  by  the 
assignation  the  Union  Bank  acquired 
the  right  of  reversion,  as  it  stood  at 
that  date,  in  the  person  of  the  cedent ; 
and  that  to  permit  farther  operations 
on  the  accounts,  so  as  to  increase  the 
balance  against  the  debtor,  was  a  fraud 
both  on  the  part  of  the  cedent  and  on 
that  of  the  disponee.  But  I  can  give 
no  weight  to  this  contention.  It  is 
true  that  the  Union  Bank  came  by 
this  assignation  into  the  place  of  the 
cedent,  Mrs.  McArthur,  as  far  as  re- 
lated to  the  right  to  the  reversion  and 
the  right  to  demand  a  reconveyance. 
But  the  right  of  the  cedent  rested 
entirely  on  the  terms  of  the  back- 
letter  ;  and  by  those  terms  no  recon- 
veyance could  be  demanded,  unless  on 
payment  of  the  balance  remaining  due 
at  the  date  of  the  demand.  But  the 
Union  Bank  have  not  paid  or  tendered 
any  balance,  due  at  any  date.  As  far 
as  I  see,  they  never  demanded,  or 
meant  to  demand,  a  reconveyance,  for 
that  would  have  implied  a  large  ad- 
vance in  addition  to  the  existing  debt 
due  to  them.  If  they  desired  to  stop 
operations  against  the  security,  they 
had  it  in  their  power  to  accomplish 
this  at  any  time  by  paying  up  the 
balance;  which,  however,  they  have 
not  done.  On  no  other  footing,  in  my 
opinion,  could  they  interfere  with  or 
complain  of  the  ordinary  transactions 
of  the  National  Bank  with  any  of 
their  customers. 

The  charge  of  fraud  against  the  Na- 
tional Bank  and  Mrs.  McArthur  rests 
on  no  substantial  grounds.  We  have 
no  statement  in  the  special  case  on  this 
matter;  but  I  should  come,  on  the 
materials  before  the  Court,  to  a  very 
different  conclusion.  Seeing  that  the 
Union  Bank  for  three  years  refrained 
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from  putting  their  assignation  in  force 
and  taking  the  reconveyance,  and 
seeing  also  that,  in  point  of  fact,  during 
this  period,  more  than  half  the  balance 
•due  to  the  Union  Bank  was  repaid 
substantially  out  of  sums  drawn  from 
the  National  Bank,  I  assume  that  there 
was  no  agreement  or  understanding 
that  operations  on  the  account  were  to 
■cease.  It  is  not  said  in  the  case  that 
there  was  any  such  agreement.  One 
can  easily  see  that,  with  this  assigna- 
tion in  their  hand,  the  Union  Bank 
might  think  it  more  for  their  interest, 
as  long  as  their  own  debt  was  in  course 
of  reduction,  to  leave  the  security 
undisturbed,  than  to  take  steps  which 
might  have  forced  a  sale,  or  involved  a 
large  advance.  I  am  confirmed  in  this 
impression  by  the  fact  that  the  agree- 
ment between  the  Union  Bank  and 
Mrs.  McArthur,  which  was  not  com- 
municated to  the  National  Bank.,  con- 
tains a  clause  to  the  effect  that  "  The 
whole  rights,  obligations,  and  remedies 
of  parties,  arising  in  any  manner  of 
way,  shall  be  mere  personal  questions 
between  them,  and  shall  in  no  way 
affect  third  parties."  This  hardly 
looks  as  if  the  debtor  was  expected  to 
forego  her  means  of  credit,  or  the  bank 
to  relinquish  any  rights  they  had 
under  their  subsisting  contract. 


that  they  had  before  them  the  pro- 
spect of  a  safe  investment  for  their 
future  advances.  They  were  not 
bound  certainly  to  advance  moneys  to 
Mrs.  McArthur,  and  might  stop  doing 
so  at  any  time  they  thought  proper — 
which  of  course  would  be  when  they 
considered  that  their  advances  came  up 
to  the  margin  of  the  security  that  they 
had  obtained.  Still  it  was  part  of  this 
business  transaction,  that  they  might 
make  these  profitable  future  advances ; 
and  upon  this  footing  they  did  not 
insist  upon  the  immediate  payment  of 
the  debt  then  actually  due. 

Now  that  was  a  contract  which 
Mrs.  McArthur  was  not  entitled  to 
break,  without  consent  of  the  National 
Bank.  For  reasons  not  explained,  she 
chose  to  apply  to  another  bank — the 
Union  Bank — for  advances,  while  it 
appears  by  the  result  that  there  was  no 
necessity  for  doing  so,  on  account  of 
any  reluctance  on  the  part  of  the  Na- 
tional Bank  to  continue  to  accommo- 
date her.  The  Union  Bank  agreed  to 
grant  her  accommodation  upon  condi- 
tion of  her  executing  an  assignation  in 
their  favour,  which  she  did,  of  "  All 
and  whole  my  right,  title,  and  in- 
terest ....  in  and  to  the  lands  and 
others  hereinafter  described,  under  and 
by  virtue  of  the  right  of  reversion,  or 
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Lords  Craigiiill,  Lee,  and 
MacLaren  concurred  in  this  opinion. 

Lord  Fraser,  after  stating  the 
facts : — 

There  was  here  a  contract  whereby 
;bhe  National  Bank,  being  money-lend- 
ers, had  obtained  a  customer  to  whom 
they  could  make  advances  upon  suffi- 
cient security.  They  had,  no  doubt, 
estimated  the  value  of  the  property 
conveyed  to  them,  and  it  must  have 
operated  upon  their  minds,  in  allowing 
the  continuance  of  the  existing  debt, 


out  of  "  the  absolute  disposition  to  the 
National  Bank  and  the  back-letter. 
There  was  laid  before  the  Union  Bank 
this  absolute  disposition  and  the  back- 
letter  ;  and  the  assignation  in  favour 
of  the  National  Bank  was  special^' 
excepted  from  the  warrandice.  The 
word  "  fraud  "  has  been  tossed  about 
in  this  case  in  a  very  unnecessary 
manner.  So  far  from  the  conduct  of 
any  of  the  parties  deserving  the  appli- 
cation of  that  often  abused  and  mis- 
applied word,  the  very  reverse  is  the 
case.    Everything  was  done  openly 
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and  above-board  by  the  two  banks, 
and  by  Mrs.  McArthur.  She  disclosed 
her  whole  condition  to  the  Union  Bank, 
and,  with  their  eyes  open,  that  bank 
took  the  assignation  from  her  which 
she  gave ;  she  being  perfectly  willing 
to  borrow  money  from  both  banks  if 
they  thought  fit  to  make  advances 
to  her.  To  accuse  the  National  Bank 
of  fraud  because  that  bank  continued 
to  make  advances  after  the  intimation 
of  the  assignation  by  the  Union  Bank, 
and  to  claim  priority  for  such  advances, 
appears  to  me  to  be  a  very  absurd 
charge.  What  the  Union  Bank  ob- 
tained by  the  assignation  was,  all  that 
remained  in  Mrs.  McArthur  when  the 
claims  of  the  National  Bank  were  satis- 
fied. But  what  was  it  that  did  remain 
with  Mrs.  McArthur  when  these  claims 
were  satisfied  ? — only  the  value  of  the 
property  after  discharging  liability  for 
advances  made  by  the  National  Bank 
— made  in  terms  of  the  bargain — made 
between  that  bank  and  Mrs.  McArthur, 
down  to  the  last  moment  that  they 
stood  vested  in  the  property  conveyed 
to  them.  The  Union  Bank  saw  the 
risk  they  ran, — of  perhaps  obtaining 
nothing  from  the  reversion;  and  the 
result  has  been  that  the  reversion  will 
carry  nothing.  But  I  cannot  under- 
stand how,  upon  any  ground  in  law  or 
equity,  a  party  like  the  Union  Bank, 
entering  into  a  purely  speculative 
transaction  like  this,  can  maintain  that 
they,  by  simply  intimating  an  assigna- 
tion from  a  person  bound  to  another 
bank  in  a  particular  bargain,  can  upset 
that  bargain  without  that  other  bank's 
consent. 

There  was  a  mode  in  which  the 
action  of  the  National  Bank  could  be 
stopped,  and  that  was  by  simply  re- 
cording the  back-letter  in  the  public 
register.  Mere  intimation  or  notice 
that  Mrs.  McArthur  had  been  traffick- 
ing with  the  Union  Bank  had  no  effect 


whatever  in  restraining  the  hands  of 
the  National  Bank.  Notice  of  another's 
right  seems  to  be  of  great  importance 
in  England  :  but  in  Scotland,  where  we 
judge  of  the  title  and  rights  of  parties 
as  they  appear  on  record,  notice  has  net. 
no  effect  whatever,  in  the  absence  of 
fraud.  But  I  shall  refer  to  this  here- 
after, when  referring  to  the  English 
decisions  which  have  been  relied  upon. 

But  there  has  been  mingled  up  with 
this  question  as  to  the  construction  of 
a  contract,  another  question  which  hadi 
long  ago  excited  some  attention,  but 
which  I  had  thought  had  been  an- 
swered satisfactorily,  and  the  contro- 
versy about  it  set  at  rest.  It  appears 
not  to  be  so,  however,  and  I  must  refer 
to  it.  Indeed,  it  may  become  of  im- 
portance if  the  reasoning  in  the  English 
cases  be  held  applicable  to  this  case. 

It  is  contended  on  behalf  of  the- 
Union  Bank  that  the  right  held  by  the- 
National  was  merely  that  of  a  security 
holder ;  that  the  "  radical  right,"  as  it 
is  called,  was  in  Mrs.  McArthur ;  and 
that  she  was  really  and  truly  the  pro- 
prietor, and  the  National  Bank  were- 
mere  encumbrancers  upon  her  radicals 
ownership;  and  therefore,  when  she- 
assigned  her  right  to  the  Union  Bank,, 
she  assigned,  or  conveyed,  or  trans- 
ferred the  ownership  of  the  heritable 
subjects.  Now,  let  us  see  if  this  no- 
tion of  "  radical  right "  remaining  with 
Mrs.  McArthur  is  consistent  with  prin- 
ciple and  authority. 

Professor  Bell  is  cited  as  an  authev- 
rity  for  this  doctrine,  but  he  is  not  in 
reality  so.  When  he  is  explaining  the 
law  as  to  heritable  securities,  and  stat- 
ing the  modes  in  which  such  securities 
can  be  constituted,  he  states  that  a» 
security  of  a  very  effectual  kind  can. 
be  obtained  by  the  mode  of  an  absolute 
disposition,  qualified  by  a  back-letter» 
But  he  does  not  lay  it  down  tha& 
the  absolute  disponee  is  merely  a  secut- 
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rity-holder.  The  late  Lord  Moncreiff, 
however,  in  the  case  of  Gardyne  v. 
Royal  Bank  of  Scotland  (13  Court  Sess. 
Cas.  2nd  Series,  912),  lays  down  this 
doctrine,  and  it  is  by  reason  of  his 
great  authority  that  such  a  notion  as 
to  the  character  of  an  absolute  dis- 
ponee  has  so  long  lingered  among  us. 
"  This  point,"  he  says,  "  was  surely 
determined  in  the  most  deliberate 
manner  in  the  case  of  Bartlet  v.  Bu- 
chanan (February  21,  1811,  16  F.  C. 
200),  in  which  it  was  held  that  a 
widow's  right  of  terce  remained  un- 
touched by  such  an  absolute  disposi- 
tion with  infeftment,  qualified  by  a 
back-bond  recorded.  The  Court  unani- 
mously found  that  the  husband's  in- 
feftment remained  entire,  subject  to 
the  heritable  debt,  without  which 
there  could  have  been  no  terce,  the 
husband's  seisin  being  the  measure  of 
the  wife's  terce."  An  opinion  of  Lord 
MoncreifFs  deserves  the  most  respect- 
ful consideration.  But  this  opinion 
stands  alone  ;  and  the  case  of  Bartlet 
v.  Buchanan,  as  will  be  hereafter 
shewn,  does  not  support  the  con- 
clusion here  drawn  from  it.  In  the 
case  of  Gardyne,  where  Lord  Mon- 
creiff expressed  his  opinion,  seven 
judges  concurred  in  laying  down  this 
as  law,  in  regard  to  an  absolute  dispo- 
sition (13  Court.  Sess.  Cas.  2nd  Series, 
at  p.  939)  :  "  The  fallacy  on  the  other 
side  lies,  in  dealing  with  the  right  of 
the  bank,  as  if  in  legal  construction  it 
were  one  of  security  only,  and  not  of 
proprietary  right.  That  in  one  sense 
(though  not  in  the  ordinary  sense)  it 
may  operate  to  the  effect  of  a  security, 
is  true  enough.  But  in  its  conception 
and  legal  constitution  it  is  not  a  secu- 
rity— which  is  a  mere  burden  in  favour 
of  one  party,  on  the  radical  jus  dominii 
continuing  separately  to  exist  in  the 
person  of  another.  It  is,  on  the  con- 
trary, the  proper  jus  dominii  itself, 


transferred,  by  divestiture  of  the 
former,  into  the  person  of  the  new  pro- 
prietor ;  who  in  this  way  comes,  by  in- 
dependent investiture,  into  his  author's 
place,  quoad  the  entire  substance 
and  universitas  of  the  real  right." 
A  brief  analysis  will,  it  is  thought, 
shew  how  the  case  really  stands."  The 
reasons  that  the  judges  give  for  their 
opinion  are  stated  at  length,  and  it  is 
unnecessary  to  repeat  them  here.  Their 
opinions  are  in  accordance  with  the 
opinions  of  their  predecessors  and  suc- 
cessors— the  import  of  all  of  them 
being  that  the  absolute  disponee,  al- 
though his  right  be  qualified  by  a  back- 
letter  declaring  that  right  to  be  in  secu- 
rity, was  the  proprietor  and  vassal,  and 
that  the  transaction  between  him  and 
the  disponer  was  nothing  but  a  pactum 
de  retrovendendo,  as  that  is  explained 
by  Voet  (18. 3.  7)  and  Erskine  (3. 3. 12). 
The  point  is  also  stated  by  Lord  Cur- 
riehill  in  the  case  of  Campbell  v.  Ber- 
tram (4  Court  Sess.  Cas.  3rd  Series, 
28).  And  by  Lord  President  M'Neill, 
in  the  case  of  Leckie  v.  Leckie  (17  Court 
Sess.  Cas.  2nd  Series,  80). 

It  is  needless,  however,  to  multiply 
these  citations;  they  are  numerous, 
and  by  many  judges,  and  all  to  the 
same  effect.  The  point,  however,  does 
not  rest  upon  mere  general  statements 
of  judicial  opinion.  The  decisions  ex- 
hibit in  the  clearest  way  the  distinc- 
tion between  an  ordinary  heritable 
security  and  a  conveyance  by  absolute 
disposition.  A  mere  security-holder 
has  no  right,  until  the  principal  sum 
or  the  interest  be  not  paid,  to  enter 
into  possession  or  draw  the  rents.  But 
a  disponee  under  an  absolute  disposi- 
tion has  full  authority  to  enter  into 
possession,  and  has  the  exclusive  ad- 
ministration and  control  of  the  sub- 
jects. 

I  will  here  give,  under  eight  heads, 
illustrations  of  the  law  that  an  abso- 
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lute  disposition,  though  qualified  by  a 
hack-bond,  confers  a  totally  different 
and  higher  right  upon  the  disponee 
than  what  is  obtained  by  a  creditor  in 
a  heritable  security. 

(1.)  He  may  remove  the  disponer 
from  the  lands,  and  may  demand  from 
the  tenants  immediate  payment  of  the 
rents,  on  the  footing  that  he  is  pro- 
prietor (JRankin  v.  Russell,  7  Court 
Sess.  Cas.  3rd  Series,  126), 

(2.)  The  trustee  in  a  sequestration 
of  the  disponer's  estates  cannot  oust 
the  absolute  disponee  from  possession 
(Hay's  Trustees  v.  Davidson,  15  Court 
Sess.  Cas.  2nd  Series,  583). 

(3.)  The  holder  of  an  absolute  dis- 
position cannot  poind  the  ground,  as  a 
security  holder  may  do  ;  and  this  be- 
cause he  is  the  proprietor  (Scottish 
Heritable  Security  Co.  v.  Allan  &  Co., 
3  Court  Sess.  Cas.  4th  Series,  333). 

(4.)  By  the  Act  1696,  chap.  5,  it  is 
enacted  that  dispositions  or  other 
rights  granted  "  for  relief  or  security  of 
debts  to  be  contracted  for  the  future, 
shall  be  of  no  force  as  to  any  such 
debts  that  shall  be  found  to  be  con- 
tracted after  the  sasine  or  infeftment 
following  on  the  said  disposition  or 
right."  Under  this  statute  it  is  de- 
cided, as  stated  by  Professor  Bell,  that 
a  heritable  security  "  could  not  cover 
a  debt  contracted  after  the  sasine  or 
infeftment." 

Now,  if  the  view  be  correct  that  the 
right  in  favour  of  the  National  Bank 
is  nothing  more  than  a  security, — that 
the  title  is  a  mere  form,  and  that  the 
Court  must  look  at  the  transaction  in 
the  same  way  as  if  it  had  been  an  ex- 
press disposition  in  security,  then  it 
must  follow  that  the  National  Bank  is 
not  entitled  to  retain  Mrs.  McArthur's 
property  for  one  farthing  of  the  debt 
contracted  by  her  subsequent  to  the 
date  of  the  recording  of  the  disposition 
to  them.    But  it  is  settled  law  that  an 


absolute  disposition  qualified  by  aback- 
bond,  does  not  fall  under  the  Act  1696, 
c.  5,  like  a  bond  and  disposition  in 
security :  (Riddel  v.  Niblie's  Creditors, 
16th  February,  1782,  M.  1154  ;  2  Ross, 
Leading  Cases,  p.  721). 

(5.)  A  disposition  expressly  in  secu- 
rity, and  so  qualified  in  the  deed,  can 
never  become  by  any  prescription  a 
disposition  in  absolute  property  (Ersk. 
3.  7. 10 ;  3  Ross,  Leading  Cases,  p.  467, 
per  Lord  Braxfield).  On  the  other 
hand,  where  there  is  a  disposition  and 
sasine  (or  recording — equivalent  to 
sasine),  ex  facie  absolute,  with  posses- 
sion for  the  prescriptive  period  of 
forty  [now  twenty]  years,  the  party  so 
infeft  is  entitled  to  the  absolute  pro- 
perty, although  it  had  been  conveyed 
to  him  or  his  author,  qualified  by  a 
back-bond  conferring  on  the  disponer 
a  power  of  redemption.  The  Court 
held  that  the  back-bond  unrecorded 
was  cut  off  by  the  negative  prescription 
(Chambers  v.  Law,  6th  June,  1823, 
2  Court  Sess.  Cas.  1st  Series,  366). 

(6.)  In  order  to  give  the  absolute 
property  to  the  disponee  in  the  case 
of  an  absolute  disposition,  qualified  by 
a  back-bond,  all  that  the  disponer 
would  be  obliged  to  do,  would  simply 
be  to  discharge  or  renounce  the  per- 
sonal obligation  to  reconvey.  A 
feudal  conveyance  of  the  property 
would  not  be  necessary,  for  this 
simple  reason,  that  the  disponee  is 
already  feudally  invested  in  the  pro- 
perty, and  all  that  he  requires  is,  to 
get  the  disponer  to  discharge,  or  to 
throw  into  the  fire,  the  personal  obli- 
gation which  qualifies  the  right.  It 
is  quite  different  with  regard  to  a  title 
ex  facie  in  security.  The  creditor 
under  such  a  title  having  made  a  bar- 
gain with  the  debtor  by  paying  him  a 
further  sum  of  £36,  obtained  from 
him  a  formal  discharge  of  the  right  of 
redemption,  whereby  he  declared  "  the 
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subjects  to  be  irredeemable  by  me 
and  my  heirs  in  all  time  coming." 
This  writing  was  recorded  in  the  re- 
gister of  reversions,  in  virtue  of  a 
clause  to  that  effect.  No  disposition 
was  granted  by  the  debtor  to  the  cre- 
ditor. The  debtor  having  died,  the 
creditors  of  his  heir  adjudged  the  pro- 
perty. The  creditor  in  the  bond 
claimed  the  subjects  as  his  absolutely ; 
the  creditors  of  the  heir,  on  the  other 
hand,  holding  the  discharge  [to  be  in- 
effectual to  change  an  ex  facie  security 
title  into  one  of  absolute  'property  by 
mere  declaration  that  the  right  was  to 
be  irredeemable,  and  that  the  right  of 
redemption  was  discharged — claimed 
the  property,  except  in  so  far  as  it 
was  burdened  with  the  original  secu- 
rity. The  Court  held  that  the  dis- 
charge of  the  reversion  did  not  convert 
the  heritable  bond  and  disposition  in 
security  into  an  absolute  conveyance, 
and  so  preferred  the  heir's  creditors 
{Miller  v.  Drummond,  Hume,  662). 
It  thus  appears,  again,  that  the  title 
in  this  matter  is  the  substance ;  for,  if 
both  be  securities  to  every  purpose, 
how  comes  it  that  such  very  different 
rules  are  applicable  to  the  same  case  ? 

(7.)  A  heritable  right  ex  facie  in 
security  may  be  worked  off  or  dis- 
discharged  without  any  reconveyance, 
or  even  any  deed  of  discharge,  and 
simply  by  payment,  for  it  is  nothing 
but  a  burden  (Ersk.  2.  8.  34).  But 
all  this  is  quite  different  with  regard 
to  an  absolute  disponee.  Although 
the  sum  lent  by  him  be  paid,  his  right 
as  owner  of  the  property  is  not  dis- 
turbed— nay,  even  a  renunciation  or 
discharge  by  him  is  ineffectual.  There 
must  be  a  reconveyance — a  disposition 
followed  by  infeftment — or  its  equiva- 
lent— recording  of  the  disposition. 
"Mere  renunciation,"  say  the  con- 
sulted judges  in  Gardyne  (13  Court 
Sess.  Cas.  2nd  Series,  941),  "  cannot 


operate  feudal  divestiture."  (See  also 
Lord  President  in  Scottish  Heritable 
Security  Company  v.  Allan  Campbell 
&  Co.,  3  Court  Sess.  Cas.  4th  Series, 
340.) 

(8.)  Another  marked  distinction 
between  the  two  rights  of  absolute 
disposition  and  heritable  security  is 
found  in  the  law  of  succession.  When 
the  absolute  disponee  dies,  his  heir-at- 
law  and  not  his  executors  come  into 
his  place.  It  is  different,  however, 
with  regard  to  heritable  securities.  It 
is  enacted  as  regards  them  by  the 
117th  section  of  31  &  32  Yict.  c.  101, 
that  no  heritable  security  shall  after 
the  date  of  that  statute  be  "  heritable 
as  regards  the  succession  of  the  cre- 
ditor in  such  security,  and  the  same 
.  .  .  shall  be  moveable  as  regards  the 
succession  of  such  creditor,  and  shall 
belong  after  the  death  of  such  creditor 
to  his  executors  or  representatives  in 
mobilibus."  Now  the  words  "heritable 
security"  in  this  statute  are  defined  by 
sect.  3  to  be  "  heritable  bonds,  bonds 
and  dispositions  in  security,  bonds  of 
annual  rent,  bonds  of  annuity  .  .  .  and 
all  deeds  and  conveyances  whatsoever 
legal  as  well  as  voluntary  which  are 
or  may  be  used  for  the  purpose  of 
constituting  or  completing  or  trans- 
mitting a  security  over  lands  .  .  .  but 
shall  not  include  .  .  .  absolute  dispo- 
sitions qualified  by  back-bonds  or 
letters."  These  dispositions  are  to 
remain  heritable  estate,  and  the  pro- 
perty must  go  to  the  heir-at-law. 

Now,  what  is  opposed  to  all  this 
train  of  authority  ? — only  the  case  of 
Bartlet  v.  Buchanan  (21st  February, 
1811,  16  F.  C.  200),  which  now,  there- 
fore, requires  to  be  examined.  This 
case  has  been  very  imperfectly  re- 
ported, and  the  decision  does  not 
warrant  the  general  doctrine  that  has 
been  deduced  from  it.  The  case,  as 
appears  from  the  Session  Papers,  was 
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decided  upon  specialties,  which  renders 
the  decision  useless  as  a  precedent  in 
regard  to  this  question.  The  facts 
were  these :  there  was  an  absolute 
disposition  by  William  Buchanan,  the 
proprietor  of  Auchmarr,  in  favour  of 
Andrew  Buchanan.  This  disposition 
was  qualified  by  a  back-bond,  granted 
by  Andrew  Buchanan,  whereby  he 
declared  that  "  although  the  foresaid 
disposition  bears  to  be  absolute  and 
irredeemable,  and  granted  for  a  price 
paid,  yet  the  truth  is,  that  the  same 
was  granted  only  as  a  security  to  me 
for  the  repayment  of  £1200  sterling, 
instantly  advanced  and  paid  by  me  to 
him,  and  of  the  lawful  interest  of  the 
said  principal  sum,  from  this  date  till 
the  said  principal  sum  is  repaid  to  me, 
with  the  expenses,  &c,  and  on  repay- 
ment at  any  term  before  Martinmas, 
1793,"  Andrew,  the  disponee,  bound 
himself  to  reconvey  the  lands.  The 
back-bond  was  recorded  in  the  regis- 
ter of  sasines  on  the  14th  of  Septem- 
ber, 1789,  and  it  was  not  till  three  days 
thereafter — namely,  the  17th  of  Sep- 
tember— that  sasine  was  taken  on  the 
absolute  disposition ;  and  nine  days 
thereafter — namely,  the  23rd  of  Sep- 
tember that  the  sasine  was  recorded. 
Thus  the  back-bond  was  recorded  in 
the  register  of  sasines  before  Andrew 
Buchanan's  right  was  made  real  by 
infeftment.  Consequently,  at  the 
very  time  when  the  disponee's  right 
was  completed,  there  was  upon  the 
record  the  declaration  that  it  was 
only  a  security  for  £1200;  and  thus 
the  case  falls  precisely  within  the  de- 
cision of  Keith's  Trustees  (2  Ross, 
Leading  Cases,  723),  referred  to  and 
explained  by  the  Lord  Justice  Clerk 
in  his  opinion. 

At  the  term  of  Martinmas,  1793, 
the  £1200  was  not  paid.  William 
Buchanan,  the  disponer,  was  lost  at 
sea  in  the  year  1797,  and  was  suc- 


ceeded by  his  brother  James,  who 
served  himself  heir,  and  thus  became 
vested  in  the  heritage  of  the  deceased. 
On  the  28th  of  July,  1803,  James 
Buchanan,  in  consideration  of  a  sum  of 
money  paid  to  him,  and  a  bond  granted 
for  £1000,  renounced  the  right  of 
reversion  of  the  lands  of  Auchmarr 
under  the  back-bond;  and  thus  the 
restriction  upon  Andrew  Buchanan, 
the  disponee's,  right  was  discharged. 

It  appears  that  the  heir  of  the  de- 
ceased William  Buchanan  had  con- 
spired with  Andrew  Buchanan,  the 
disponee,  to  defeat  the  legal  rights  of 
William's  widow  to  her  terce  and  j as 
relicts.  The  widow  consequently 
pleaded  that  there  was  collusion  be- 
tween the  heir  of  William  Buchanan 
and  Andrew  Buchanan,  the  absolute 
disponee,  and  that  they  were  attempt- 
ing by  fraud  to  deprive  her  of  her 
terce ;  she  maintained  that  "  the  pre- 
tended discharge  of  the  right  of  re- 
demption in  1803  (granted  by  William 
to  Andrew  Buchanan)  was  in  substance 
the  result  of  a  combination  between 
these  two  parties  to  defraud  the  pur- 
suer of  her  right  of  terce " ;  and  her 
argument  was  this — that  the  general 
rule  no  doubt  is,  that  "  the  husband's 
sasine  is  the  measure  of  the  terce. 
But  from  this  there  is  an  exception  in 
all  cases  of  fraud  or  wilful  omission," 
and  she  referred  on  this  subject  to 
Erskine  (2.  9.  46);  and  she  further 
maintained  that,  as  it  was  proved  by 
the  back-bond  that  William's  disposi- 
tion was  only  a  security  for  £1200, 
"  it  was,  in  so  far  as  it  appeared  to  be 
absolute,  gratuitous  quoad  ultra,"  and 
that,  therefore,  it  could  not  deprive 
her  of  her  right  to  terce  according  to> 
the  doctrine  laid  down  by  Erskine 
that  it  is  a  fraud  "  where  the  husband, 
not  having  provided  for  his  wife  by 
marriage-contract,  divests  himself  in 
favour  of  his  eldest  son  or  other  heir" 
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The  report  in  the  Faculty  Collection 
bears  that  "  Beyond  the  extent  of  the 
£1200,  the  infeftment  of  the  creditor 
was  truly  the  infeftment  of  the  debtor, 
and  any  other  supposition  would  afford 
the  means  of  defeating  the  law."  There 
could  be  no  other  conclusion  arrived 
at,  seeing  that  before  the  absolute  title 
of  the  disponee  was  made  real  there 
was  put  upon  record  the  back-bond 
which  limited  his  right  to  a  security 
for  £1200  ;  and,  therefore,  the  creditor, 
being  thus  shewn  to  be  a  security- 
holder merely,  the  Court  sustained 
the  right  to  terce.  The  decision  pro- 
ceeded also  upon  equitable  considera- 
tions in  favour  of  the  widow,  and, 
as  stated  by  the  consulted  judges  in 
the  case  of  Gardyne,  her  claim  was 
sustained  "  not  in  respect  of  any  sup- 
posed investiture  of  her  husband  in 
the  dominium  utile."  This  decision 
was  in  accordance  with  many  prece- 
dents in  favour  of  widows'  claims  for 
terce,  which  has  been  always  a  fa- 
voured provision.  Thus,  although  the 
general  rule  is  that  the  husband's 
sasine  is  the  measure  of  the  wife's 
right,  it  has  been  held  that,  if  his 
sasine  should  be  reduced  on  the 
ground  of  the  title  having  been  erro- 
neously made  up,  she  would  obtain 
her  terce  in  any  question  with  his 
heir  (Eose  v.  Fraser,  M.  App.  v. 
Terce  No.  1  (1790);  Bell's  Com., 
vol.  i.,  7th  ed.,  p.  57).  So,  in  like 
manner,  if  a  husband  had  refused  to 
take  infeftment  for  the  purpose  of  de- 
priving his  widow  of  her  terce,  the 
Court  would  allow  the  claim  (Ersk.  2. 
9.  46;  1  Bell's  Com.  57;  Blair  v. 
Hamilton,  M.  15836  (1561);  Annan- 
dale  v.  Scot,  M.  15848  (1711)). 

The  result  of  all  this  is,  that  there 
was  no  radical  right  whatever  in  Mrs. 
McArthur,  and  that  she  had  merely  a 
personal  action,  to  compel  recon- 
veyance of  the  property  on  satisfying 


the  claims  of  the  National  Bank.  Un- 
til these  are  satisfied  to  the  utmost 
farthing,  according  to  the  bargain,  she 
could  not  insist  upon  this  personal 
action,  and  she  could  not  convey  to 
the  Union  Bank  a  higher  right  than 
she  herself  possessed. 

English  decisions  have  been  referred 
to  by  the  Union  Bank  as  conclusive  in 
their  favour.  I  do  not  think  that,  in 
regard  to  this  question  of  Scottish  con- 
veyancing, we  can  obtain  any  assist- 
ance from  the  English  law, — the  laws 
being  so  entirely  different.  By  the 
law  of  England  a  mortgage  debt  is 
personal  property,  subject  to  all  the 
incidents  which  appertain  to  such  pro- 
perty (Williams  on  Law  of  Eeal 
Property,  p.  499).  By  the  law  of  Scot- 
land the  right  of  an  absolute  disponee 
is  heritable  estate,  as  it  appears  upon 
the  records,  and  it  descends  to  the 
heir-at-law,  and  not  to  the  executors. 
By  the  law  of  England  a  deposit  of 
title-deeds,  even  without  any  writing, 
operates  as  an  equitable  mortgage  of 
the  estate  of  the  mortgagor  in  the 
lands  comprised  in  the  deeds  (Wil- 
liams, p.  514).  By  the  law  of  Scotland 
title-deeds  of  heritage  cannot  be  made 
the  subject  of  a  security  for  a  loan 
{Christie  v.  Buxton,  24  Court  Sess. 
Cas.  2nd  Series,  1182). 

The  leading  case  more  particularty 
relied  upon  as  bearing  upon  the  pre- 
sent case  is  that  of  Hopkinson  and 
Ors.  v.  Bolt,  finally  decided  by  the 
House  of  Lords  in  1861  upon  appeal 
from  the  judgment  of  Lord  Chancellor 
Chelmsford  (9  H.  L.  C.  514,  and  34 
L.  J.  (Ch.)  468,  affirming  28  L.  J. 
(Ch.  41).  [His  Lordship  read  the 
facts  and  a  portion  of  Lord  Chelms- 
ford's opinion.] 

Now  all  this  is  totally  inconsistent 
with  the  settled  principles  of  Scottish 
law.  In  the  first  place,  a  heritable 
bond,  or  bond   and   disposition  in 


H.  L.  (Sc.) 
1886 


Union  Bank 
op  Scotland 
v. 

National 
Bank  of 
Scotland. 


Judgment  of 
Court  of  Session. 


78 


HOUSE  OF  LOKDS 


[VOL.  XII. 


H.  L.  (Sc.) 

1886 


Union  Bank 
of  Scotland 
v. 

National 
Bank  of 
Scotland. 


Judgment  of 
Cuurt  of  Session. 


security— equivalent  to  the  English 
mortgage — could  not  be  granted  for 
any  sum  of  money  to  be  advanced 
upon  it  subsequent  to  the  date  of  the 
recording  of  the  sasine.  Such  is  the 
express  enactment  of  the  Act  1696, 
c.  5 ;  and  it  was  because  of  the  im- 
possibility of  granting  a  heritable 
security  or  mortgage  for  sums  to  be 
advanced  which  compelled  convey- 
ancers to  resort  to  the  entire  divesti- 
ture by  the  owner,  in  the  form  of  an 
absolute  disposition. 

In  the  second  place,  a  person  who  is 
divested  by  an  absolute  disposition  has 
no  longer  any  power, — as  a  mortgagor 
has  in  England,  to  grant  a  second 
mortgage  over  the  property.  Being 
divested  he  cannot  convey,  and  he 
cannot  grant  warrant  to  infeft.  No 
doubt  the  owner  of  property  in  Scot- 
land, after  granting  one  bond  and  dis- 
position in  security,  may  grant  other 
bonds  subsequent  thereto,  and  this 
because  he  was  not,  by  the  granting 
of  a  deed  expressly  in  security,  divested 
of  the  property,  as  he  is  when  he  grants 
an  absolute  disposition. 

In  the  third  place,  the  rule  that 
advances  must  have  priority  according 
to  the  order  in  which  they  are  made, 
is  wholly  inconsistent  with  the  rule  of 
Scottish  law,  that  there  can  be  no 
burden  laid  upon  heritable  property 
without  appearing  upon  record.  Ob- 
serve that  the  assignation  of  the  re- 
versionary right  in  favour  of  the  Union 
Bank  was  not,  and  could  not  be  re- 
corded in  the  register  of  sasines;  and  yet 
it  is  maintained  that  the  Union  Bank 
obtained  for  the  advance  they  made  a 
real  security  in  the  property  in  priority 
to  the  National  Bank,  who  had  infeft- 
ment  duly  recorded.  This  running  a 
race  for  priority  according  to  the  date 
of  each  advance  is  quite  inconsistent 
with  the  Scottish  law  as  to  heritable 
securities. 


In  the  fourth  place — in  the  absence 
of  fraud,  of  which  there  is  not  any 
trace  in  the  whole  of  these  transactions 
— intimation  of  the  assignation  oper- 
ated nothing  in  restricting  the  rights 
of  the  National  Bank.    The  only  way 
in  which  such  a  restriction  could  be 
imposed  upon  them  was  by  recording 
the  back-letter  or  producing  it  in  judg- 
ment, as  in  the  case  of  Keith's  Trustees. 
The  question  is  not  raised  in  the  pre- 
sent case,  whether,  seeing  there  was  no 
specific  sum  limited  in  the  back-letter, 
such  recording  or  production  in  judg- 
ment would  have  put  a  stop  to  any 
further  advance  being  made  by  the 
National    Bank,   as   Professor  Bell 
thinks.    Or  whether,  notwithstand- 
ing the  recording  of  the  back-letter, 
that  bank  still  remained  proprietor,  as 
was  laid  down  in  Scottish  Heritable 
Security  Company  v.  Allan,  Campbell 
&  Co.  (3  Court  Sess.  Cas.  4th  Series, 
333),  and  could  still  continue  to  make 
advances  till  a  reconveyance  was  exe- 
cuted.   Be  this  as  it  may,  the  only 
mode  of  putting  a  stop  to  the  opera- 
tions of  the  National  Bank,  with  refer- 
ence to  advances,  was  by  recording 
the  back-letter  or  producing  it  in  judg- 
ment ;  and  the  intimation  of  the  as- 
signation in  favour  of  the  Union  Bank 
was  not  equivalent  to  this. 

I  have  never  found  it  profitable  in 
the  study  of  the  real  property  law  of 
Scotland,  to  endeavour  to  obtain  light 
in  regard  to  it  from  the  real  property 
law  of  foreign  countries.  In  regard  to 
real  property  law  each  country  has  its 
own  special  history  and  technicalities, 
without  thoroughly  knowing  which, 
a  foreign  student  might  find  himself 
landed  in  grievous  error.  Still  less  do 
I  consider  it  profitable  or  sensible  to 
endeavour  to  apply  the  law  of  a  foreign 
country  as  to  personal  estate,  to  the 
peculiarly  technical  system  of  Scottish 
conveyancing  as  to  heritable  property. 
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Lord  Trayner  : — I  think  the  ques- 
tions raised  for  decision  by  this  special 
case  must  "be  decided  according  to  prin- 
ciples of  Scotch  law.  I  say  so,  because 
in  the  minute  of  debate  for  the  Union 
Bank  reference  is  made  to,  and  stress 
laid  upon,  certain  decisions  in  Eng- 
land as  applicable  to  this  case.  I  ven- 
ture to  think  that  they  are  not  applic- 
able. So  far  as  I  am  aware  the  practice 
of  making  advances  on  the  security  of 
a  conveyance  ex  facie  absolute,  qualified 
by  a  back-letter,  is  not  known  in 
England,  although  well  known  in  Scot- 
land, and  attended,  according  to  the 
law  of  Scotland,  with  certain  well- 
known  consequences.  On  the  other 
hand,  the  practice  of  taking  an  ordinary 
security  title  for  future  advances,  as 
is  done  in  England,  cannot  effectually 
be  done  in  Scotland  at  all. 

Further,  from  the  English  cases  cited, 
it  appears  that  in  England  a  system  is 
adopted  of  ranking  preferences  between 
competing  mortgagees  or  security- 
holders quite  unknown  in  Scotland. 
I  think,  therefore,  that  the  English 
cases,  proceeding  upon  principles  pecu- 
liar to  the  law  of  England,  applied  to 
circumstances  essentially  different  from 
those  of  the  present  case,  afford  neither 
authority  nor  assistance  in  the  decision 
of  the  present  question.  The  shape 
which  the  transaction  between  Mrs. 
Mc Arthur  and  the  National  Bank  took, 
resulted  in  the  latter  becoming  herit- 
able proprietors  of  the  subjects  con- 
veyed. The  qualifying  letter  or  back- 
bond was  not  recorded ;  but  if  it  had, 
it  would  not  have  made  the  National 
Bank  any  the  less  proprietors  of  the 
subjects.  "  The  back-bond  did  nothing- 
more  than  this — it  shewed  that  under 
certain  conditions  the  present  pro- 
prietors of  the  subjects  "  (in  this  case 
the  National  Bank),  "  were  bound  to 
convey  the  subjects  to  somebody  else ; 
but  it  did  not  make  them  one  bit  the 


less  for  the  time  absolute  proprietors 
of  the  subjects"  (Per  Lord  President 
in  Scottish  Heritable  Security  Co.  v. 
Allan,  3  Court  Sess.  Cas.  4th  Series, 
340).  The  condition  on  which  the 
National  Bank  was  bound  to  recon- 
vey  the  subjects,  was  "  full  and  final 
payment  of  all  sums  of  money  now 
due"  (i.e.,  at  the  date  of  the  con- 
veyance), "or  which  may  hereafter 
become  due  by  the  company  firm  of 
William  McArthur  &  Co.,"  or  the  in- 
dividual partners  of  that  firm.  On  a 
transaction  such  as  that  no  question  of 
difficulty  could  have  arisen  between 
the  National  Bank  and  Mrs.  McArthur 
as  to  their  respective  rights  in  the 
subjects  conveyed. 

But  about  six  months  after  granting 
the  conveyance  I  have  referred  to, 
Mrs.  McArthur  granted  in  favour  of 
the  Union  Bank  an  assignation  of  the 
right  of  reversion  or  other  right  be- 
longing to  her  arising  out  of  the  said 
conveyance  and  back-letter.  That 
assignation  was  intimated  to  the  Na- 
tional Bank ;  and  the  question  arises, 
whether  after  such  intimation  the 
National  Bank  was  entitled,  in  reliance 
on  the  conveyance  they  had  received, 
to  make  further  advances  to  the  debtor, 
or  whether  they  were  not  thereby  pre- 
vented from  making  such  further  ad- 
vances, to  the  prejudice  of  the  right 
conferred,  by  the  assignation,  on  the 
Union  Bank.  The  answer  to  these 
questions  depends  upon  the  view  which 
may  be  taken  of  the  right  conferred 
upon  the  Union  Bank  by  the  assigna- 
tion, and  that  depends  upon  what  the 
cedent  had  to  give.  Mrs.  McArthur 
had  parted  with  the  property,  and 
accordingly  she  could  not  give  any 
ight  to  it.  She  had  only  a  right  to 
demand  a  reconveyance  on  the  con- 
ditions above  specified  being  fulfilled, 
and  that  was  the  right  she  conveyed 
to  the  Union  Bank.    With  that  ridit 
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no  one  seeks  to  interfere.  When  the 
whole  advances  made  by  the  National 
Bank  are  repaid,  the  reconveyance  will 
no  doubt  be  executed. 

But  the  Union  Bank  maintains  that 
the  assignation,  on  being  intimated, 
prevented  the  National  Bank  from 
doing  anything  thereafter  which  would 
make  the  reversionary  right  then  as- 
signed less  valuable  to  the  assignee 
than  it  was  at  the  date  of  the  assigna- 
tion. I  feel  the  force  of  this  argument, 
and  it  presents  the  only  difficulty  I 
have  had  in  the  case.  To  give  effect 
to  that  argument,  however,  one  must 
first  get  rid  of  the  contract  between 
Mrs.  McArthur  and  the  National  Bank. 
By  that  contract  the  National  Bank 
was  entitled  to  advance  what  they 
pleased  on  the  faith  of  the  conveyance 
made  to  them.  So  long  as  advances 
were  made,  they  were  made  on  that 
condition ;  and  no  act  of  Mrs.  McAr- 
thur's,  without  the  concurrence  of  the 
National  Bank,  could  take  away  that 
condition  as  a  qualifying  circumstance 
of  any  advance  they  made.  Accord- 
ingly, the  assignation  to  the  Union 
Bank — to  which  the  National  Bank 
was  not  a  party — could  not  take  away 
or  impair  the  force  of  that  condition. 
The  Union  Bank  knew  the  conditions 
on  which  the  National  Bank  held  the 
property,  for  the  National  Bank's  title 
was  set  forth  in  the  assignation,  and 
excepted  from  the  warrandice  in  the 
latter  deed.  If  the  Union  Bank  had 
desired  to  prevent  any  further  advance 
being  made,  and  consequent  reduction 
in  the  value  of  the  right  assigned  to 
them,  they  should  at  once  have  exer- 
cised their  right  of  paying  off  the 
advances  already  made,  and  demand- 
ing a  reconveyance.  Except  by  this 
mode,  I  do  not  think  they  could  effect- 
ually hinder  the  subjects  being  further 
burdened  with  advances  by  the  Na- 
tional Bank. 


It  is  further  said  the  National  Bank 
was  in  bad  faith  making  further  ad- 
vances after  the  intimation  of  the 
assignation.  I  think  there  was  no 
bad  faith  in  the  matter.  They  acted 
on  what  they  considered  (and  what  I 
consider)  was  their  legal  right.  And 
they  were  doing  no  inj  ury  to  the  Union 
Bank,  whose  right  (being  their  cedent's 
right)  was  only  to  get  a  reconveyance 
after  all  advances — past  or  future  at 
the  date  of  the  conveyance— had  been 
repaid.    This  is  not  refused. 

The  Union  Bank  maintains,  also, 
that  the  right  conferred  on  the  National 
Bank,  looking  to  the  back-letter,  was 
in  substance,  whatever  it  might  be  in 
form,  a  security  only ;  and  that  if  it 
was  a  security  only,  they  (the  Union 
Bank)  are  entitled  to  succeed.  In  one 
sense  no  doubt  the  transaction  was  one 
of  security.  The  National  Bank  were 
secured  in  the  repayment  of  their 
advances ;  but  they  had  more  than  a 
security  title.  They  were  made  pro- 
prietors for  the  time  being,  and  this 
distinction  is  very  important.  For, 
otherwise,  one  who  lends  on  an  abso- 
lute conveyance  would  be  in  no  better 
a  position  than  one  who  lends  on  a 
mere  security.  If  the  National  Bank 
had  nothing  but  a  security,  (in  the 
technical  sense)  cadit  quasstio,  for  a 
security,  properly  so  called,  does  not 
cover  future  advances  at  all.  To  give 
effect  to  the  contention  of  the  Union 
Bank  would  practically  result  (as  it 
appears  to  me)  in  holding  that  the 
National  Bank's  title,  ex  facie  abso- 
lute, was  nothing  more  than  a  security, 
with  nothing  but  the  privileges  of  a 
security ;  while  the  assignation  to  the 
Union  Bank,  ex  facie  the  conveyance 
of  a  reversionary  right,  if  there  was  a 
reversion,  must  be  treated  as  if  it  were 
an  absolute  conveyance  of  the  property 
itself.  The  case  of  Bartlett  v.  Buchanan 
does  not  aid  the  Union  Bank  when 
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properly  regarded.  I  do  not  repeat, 
but  refer  to  the  explanation  of  the 
grounds  of  that  decision  as  given  in 
the  opinions  of  the  consulted  judges  in 
Gardyne  (13  Court  Sess.  Cas.  2nd 
Series,  942). 

The  opinions  of  the  judges  of  the 
First  Division  in  favour  of  the  Union 
Bank  were,  inter  alia,  as  follows  : — 

Lord  Shand  : — Although  the  ques- 
tion raised  in  this  case  has  led  to  a 
serious  difference  of  opinion,  it  seems 
to  me  to  be  a  question  short  and 
simple  in  its  nature.  Is  a  creditor 
who  holds  a  property  on  an  ex  facie 
absolute  title  of  ownership, — but  in 
security  only  of  advances  made  and 
to  be  made  to  his  debtor, — entitled  to 
hold  the  property  for  repayment  of 
advances  made  voluntarily  after  he 
has  received  notice  that  his  debtor 
has,  for  valuable  consideration,  con- 
veyed his  reversionary  right  to  the 
property  or  to  its  proceeds  to  another  ? 
The  simple  point  to  be  determined  is 
the  effect  of  such  a  notice,  for,  of 
course,  without  notice  or  knowledge 
of  the  later  conveyance,  it  is  clear 
that  the  creditor  may  retain  the  pro- 
perty to  meet  all  advances  made  down 
to  the  date  when  a  reconveyance  is 
asked.  I  am  of  the  opinion  expressed 
by  the  minority  of  the  consulted 
judges.  I  think  the  principles  fully 
and  clearly  stated  by  Lord  Rutherfurd 
Clark  and  Lord  Kinnear  are  sound. 
Moreover,  I  think  the  point  in  con- 
troversy has  been  expressly  decided  by 
the  House  of  Lords,  in  what  I  may 
call  a  leading  case — the  case  of  Hop- 
kU&on,  in  18G1  (9  H.  L.  C.  514). 

It  must  be  conceded  that  after  Mrs. 
McArthur,  in  February,  1879,  had 
conveyed  her  property  to  the  National 
Bank,  and  had  received  the  secretary's 
letter  agreeing  to  hold  the  disposition 
on  the  terms  stated  in  her  letter  of 
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the  12th  of  February  to  the  bank, 
there  remained  in  her  a  valuable  bene- 
ficial right  in  relation  to  the  property. 
What  may  have  been  the  proper  tech- 
nical nature  or  description  of  that 
right  seems  to  me  of  no  materiality 
whatever  to  the  present  question.  It 
was  a  right  of  value.  As  such  it  was 
capable  of  being  conveyed  or  assigned 
by  Mrs.  McArthur  to  a  third  party, 
and  of  being  attached  by  the  diligence 
of  her  creditors,  or  carried  by  a  seques- 
tration to  a  trustee  in  bankruptcy. 
The  terms  on  which  the  bank  by  their 
secretary's  letter  agreed  to  hold  the 
property  conveyed  to  them  were  thus 
expressed :  "  In  security,  and  until 
full  and  final  payment  of  all  sums 
now  due,  or  which  may  hereafter  be- 
come due,"  by  the  firm  of  which  Mrs. 
McArthur  was  a  party,  and  its  two 
partners.  The  value  of  the  right 
which  Mrs.  McArthur  still  possessed 
was  to  be  measured  by  the  difference 
between  the  amount  advanced,  or  for 
which  the  bank  was  liable  on  Mrs. 
McArthur's  account  at  any  given  date 
and  the  worth  of  the  property  beyond 
this  sum.  So  long  as  the  advances 
and  obligations  undertaken  by  the 
bank  were  of  less  amount  than  the 
value  of  the  property,  it  of  necessity 
followed  that  Mrs.  McArthur  had.  a 
right  of  value,  and  whatever  may  be 
the  legal  category  under  which  that 
right  would  properly  fall,  it  cannot 
admit  of  doubt  that  it  might  be  at- 
tached by  diligence  or  conveyed  to 
another.  The  opinions  of  your  Lord- 
ship and  Lord  Mure,  and  of  the  other 
learned  judges  who  think  the  National 
Bank  right  in  their  contention,  contain 
much  careful  argument  intended  to 
establish  the  proposition  that  the  bank, 
after  getting  the  conveyance  from  Mrs. 
McArthur,  became  proprietors  of  the 
property  she  had  conveyed  to  them. 
In  much  of  what  has  been  thus  stated 
3  G 
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I  entirely  concur;  and  indeed,  for  the 
purpose  of  the  decision  in  this  case,  so 
far  as  I  am  concerned,  I  should  con- 
cede it  all.  For  after  all  that  has 
been  so  said  has  been  conceded,  every- 
one is  nevertheless  agreed  that  Mrs. 
McArthur  had  a  reversionary  right. 
For  example,  my  learned  brother, 
Lord  Fraser,  after  a  very  full  exami- 
nation of  the  cases,  concludes  :  "  The 
result  of  all  this  is  that  there  was 
no  radical  right  whatever  in  Mrs. 
McArthur,  and  that  she  had  merely 
a  personal  action  to  compel  recon- 
veyance of  the  property  on  satisfying 
the  claims  of  the  National  Bank." 
Your  Lordship,  as  I  understand,  takes 
the  same  view.  Well,  taking  it  so, 
Mrs.  McArthur  had  certainly  the  right 
to  get  back  the  property  itself,  worth 
it  might  be  £2000  or  £3000,  on  pay- 
ing the  amount  for  which  she  was 
liable  to  the  bank,  which  might  be 
only  £1000  or  £1500;  and  if  the 
bank  used  the  power  of  sale  which 
they  possessed,  either  under  their  title 
of  ownership  or  under  the  express 
terms  of  Mrs.  McArthur's  letter, 
which  gave  them  that  power,  the 
balance  of  the  price,  after  meeting 
that  indebtedness,  belonged  to  her. 
These  rights  may,  I  think,  be  quite 
properly  described  as  reversionary 
rights ;  for  I  do  not  agree  in  the 
justice  of  the  criticism  by  your  Lord- 
ship of  the  use  of  that  term. 

The  circumstance  that  Mrs. 
McArthur  had  this  right  of  reversion, 
by  virtue  of  which  she  might  either 
regain  the  property  on  paying  the  ad- 
vances made,  or  receive  the  balance  of 
the  price  if  the  property  were  sold, 
makes  it  clear,  that,  though  the  bank 
held  the  property  as  owners  under  a 
property  title,  with  all  the  powers  of 
owners,  including  a  power  of  sale,  this 
ownership  was  only  to  cover  a  debt 
due  or  to  become  due.    It  was  the 


ownership  of  a  property,  no  doubt; 
but  that  ownership  was  "  in  security" 
only,  as  indeed  the  explanatory  letter 
expressly  bears. 

Now,  on  the  13th  of  August,  1879, 
Mrs.  McArthur  assigned  or  conveyed 
her  reversionary  right  to  the  Union 
Bank  of  Scotland  for  onerous  conside- 
rations, and  due  notice  of  this  was 
given  to  the  National  Bank.  It 
might  be  contended  that  the  true 
meaning  and  effect  of  this  assignation 
or  conveyance  was  merely  to  give 
right  to  the  reversion,  if  any,  which 
might  remain  after  the  National  Bank 
should  have  continued  thereafter  to 
go  on  making  farther  advances  of  such 
amount  as  might  be  arranged  between 
Mrs.  McArthur  and  them;  but  this 
contention  is  plainly  inadmissible.  The 
transaction  with  the  Union  Bank  was 
onerous,  and  the  deed  conveyed  Mrs. 
McArthur's  right,  title,  and  interest, 
claim  of  right,  property,  and  posses- 
sion, petitory  as  well  as  possessory 
and  "  of  what  kind  or  nature  soever, 
which  now  belongs,  or  which  may 
hereafter  belong  to  me."  It  would  be 
an  extravagant  construction  to  put  on 
this  onerous  deed,  that  it  only  con- 
veyed Mrs.  McArthur's  right,  subject 
to  a  power  on  the  part  of  herself  and 
the  National  Bank  to  destroy  the  right 
altogether,  by  rearing  up  claims  for 
which  the  property  or  its  price  would 
be  liable,  by  means  of  future  advances 
to  be  given  to  Mrs.  McArthur  by  the 
bank,  though  under  no  obligation  to 
make  such  advances.  The  assignation 
must  be  construed  as  a  conveyance  of 
the  reversionary  right  as  it  stood  at 
the  date  of  the  intimation  to  the 
National  Bank. 

What,  then,  was  the  position  of 
parties  after  the  intimation?  Until 
notice  of  that  deed  was  given  to  the 
National  Bank,  they  were  entitled  to 
make    such    advances   beyond  the 
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amount  already  given  as  they  thought 
fit,  and  were  safe  in  doing  so,  in  reli- 
ance on  the  reversionary  right  which 
Mrs.  McArthur  had,  or,  in  other  words, 
on  the  value  of  the  property  not  ex- 
hausted by  prior  advances.  But  so 
soon  as  she  parted  with  that  right,  and 
they  had  notice  that  the  Union  Bank 
had  acquired  it  for  value,  surely  they 
could  no  longer  make  advances  to 
her,  with  the  result  of  burdening  or 
affecting  a  right  which  they  knew  no 
longer  belonged  to  her,  but  had  been 
acquired  by  the  Union  Bank  for  value. 

The  argument  for  the  National 
Bank  seems  to  be  based  on  the  view 
that  the  bank  had  somehow  an  inde- 
feasible right,  with  the  view  of  earning 
profits,  to  go  on  making  advances 
which  should  affect  the  right  of  rever- 
sion which  Mrs.  McArthur  had  under 
her  arrangement  with  the  bank,  even 
after  she  had  disposed  of  that  right  to 
the  Union  Bank  for  value — a  right  to 
the  future  business  of  a  valuable 
customer  from  whom  they  had  got  a 
security.  How  the  National  Bank 
could  possibly  acquire  such  a  right  I 
cannot  see.  The  arrangement  made 
did  not  bind  Mrs.  McArthur  to  take 
any  amount  of  future  advances,  or  to 
continue  to  do  business  with  the 
National  Bank.  The  reasoning  admits 
of  being  tested  by  two  illustrations, 
either  of  which  seems  to  me  to  demon- 
strate its  unsoundness.  Suppose  that 
after  a  certain  amount  had  been  ad- 
vanced by  the  National  Bank,  a  creditor 
of  Mrs.  McArthur  had  by  diligence  at- 
tached her  reversionary  right  in  the 
property  or  its  proceeds — could  that 
bank  possibly,  in  disregard  of  the  dili- 
gence, have  gone  on  voluntarily  to 
make  advances  to  Mrs.  McArthur  or 
on  her  account,  which  would  affect 
and  even  sweep  away  the  reversion, 
and  so  defeat  the  diligence ;  and  could 
it  really  be  said  they  had  such  a 


right,  in  order  that  they  might  earn 
banker's  profits  under  their  agreement 
with  Mrs.  McArthur  ?  To  admit  such 
a  right  would  simply  be  to  give  to 
Mrs.  McArthur,  as  a  fund  of  credit,  a 
property  or  reversion  which  her  cre- 
ditor had  attached,  and,  as  I  should 
say,  clearly  secured  for  payment  of 
his  debt.  It  seems  to  me  to  be  too 
clear  for  argument  that  a  creditor's 
diligence  could  not  be  so  defeated; 
and  if  so,  what  becomes  of  the  sup- 
posed indefeasible  right  of  the  National 
Bank  under  its  contract  with  Mrs. 
McArthur  to  go  on  making  advances 
which  should  affect  her  reversionary 
right  after  that  right  no  longer  be- 
longed to  her  ? 

Again,  suppose  that  besides  selling 
the  reversionary  right,  which  is  per- 
haps the  plainest  case  that  can  be 
put,  or  assigning  it  for  value,  Mrs. 
McArthur,  in  the  deed  of  assignation, 
had  expressly  bound  herself,  in  respect 
the  reversion  was  no  longer  hers, 
neither  to  ask  nor  accept  any  farther 
advances  from  the  National  Bank, 
which  could  affect  the  property  or 
its  proceeds,  and  that  this  obligation 
had  been  intimated  to  the  National 
Bank.  Could  it  be  maintained  that 
nevertheless  the  bank  could,  on  the 
notion  that  they  had  acquired  an  in- 
defeasible right  to  the  future  business 
of  a  valuable  customer,  go  on  to  make 
advances  and  secure  themselves  for 
the  amount  of  these  out  of  the  pro- 
perty, to  the  prejudice  of  the  persons 
who  had  acquired  right  to  the  rever- 
sion? If  not,  and  I  think  it  clear 
they  could  not, — again,  what  becomes 
of  the  supposed  indefeasible  right  of 
the  bank  to  go  on  making  the  ad- 
vances, which  are  here  the  matter  in 
dispute,  on  the  footing  that  these  were 
secured?  The  last  case  I  have  sup- 
posed appears  to  me  to  be  really  the 
case  in  hand.  For  although  there 
3         Gr  2 
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was  no  express  undertaking  "by  Mrs. 
McArthur  to  refrain  from  asking  or 
obtaining  further  advances  from  the 
National  Bank  on  the  security  of  her 
reversionary  right  after  she  had  con- 
veyed that  right  for  value  to  the  Union 
Bank,  the  nature  of  the  transaction 
and  conveyance  implied  an  under- 
taking of  this  kind,  and  the  notice  of 
the  assignation  to  the  National  Bank 
was  notice  of  this  undertaking. 

Accordingly,  I  hold  that  after  the 
notice  to  the  National  Bank  of  the 
assignation  of  Mrs.  McArthur's  right, 
the  bank  could  no  longer  go  on  to 
make  further  advances  to  her  on  the 
security  afforded  hy  their  title  of 
ownership  to  the  property.  On  this 
part  of  the  case  I  must  add  that  I  do 
not  think  the  principle  to  be  applied 
in  the  case  of  a  heritable  property  is 
in  any  respect  different  from  the  prin- 
ciple applicable  in  the  case  of  a  move- 
able subject — e.g.,  a  cargo  of  grain, 
or  any  other  moveable  property  given 
in  pledge  as  a  security  to  cover  past 
and  future  advances  precisely  on  such 
terms  as  were  expressed  in  Mrs. 
McArthur's  letter  to  the  bank  in  this 
case.  Nor  can  it  make  any  difference 
that  the  title  to  the  heritable  property 
given  in  security  is  in  form  an  abso- 
lute conveyance  in  favour  of  the  cre- 
ditor, in  place  of  a  mortgage  or  herit- 
able bond  in  security,  if  it  be  assumed 
that  this  form  of  security  could  be 
used  according  to  our  law  to  cover 
future  advances  of  indefinite  amount. 
The  heritable  bond  might  be  for  any 
sums  not  exceeding  in  all  a  sum 
named,  being  the  full  value  of  the 
property.  In  any  case,  the  creditor 
would  be  possessed  merely  of  a  secu- 
rity intended  to  cover  future  advances 
(the  agreement  expressly  bears  that 
it  is  so  in  this  case),  and  if  the  debtor's 
right  to  the  subject  of  the  security 
be  sold  or  transferred  for  value,  and 


notice  of  the  transfer  be  given  to  the 
creditor,  it  seems  to  me  to  follow  of 
necessity  that  the  creditor  can  no 
longer  make  advances  to  his  debtor 
which  can  affect  the  subject  of  the 
security. 

In  coming  to  this  conclusion  as  the 
result  of  the  legal  principles  applicable 
to  the  case,  I  do  not  for  a  moment 
attribute  any  wrong  motive  to  the 
National  Bank  for  the  position  they 
have  assumed.  If  they,  or  rather 
their  officials,  who  went  on  making 
advances  to  Mrs.  McArthur  after  she 
had  conveyed  her  reversionary  right 
to  the  Union  Bank,  and  they  became 
aware  of  this,  had  realised  to  them- 
selves the  full  legal  effect  of  this  con- 
veyance, I  should  certainly  say  they 
were  acting  wrongly  in  continuing  to 
make  advances  under  the  idea  these 
would  be  secured,  and  wrongly  in 
maintaining  their  present  contention. 
They  should  in  that  case  have  "  held 
their  hand,"  and  declined  to  give  fur- 
ther advances,  for  the  simple  reason 
that  they  were  giving  advances  to  one 
person  on  the  security  of  property 
belonging  to  another,  and  so  wrongly 
taking  advantage  of  the  form  of  a  title 
which  seemed  to  enable  them  to  do 
so.  But  the  truth  of  the  case  pro- 
bably was  that  the  officials  of  the 
National  Bank  did  not  fully  realise 
that  their  debtor  had  divested  herself 
of  her  reversionary  right,  as  it  stood 
at  the  date  of  the  deed  in  favour  of 
the  Union  Bank,  but  had  erroneously 
read  the  deed  as  giving  a  right  to  a 
future  reversion,  leaving  them  free  to 
deal  with  Mrs.  McArthur  in  the  mean- 
time. Assuming,  however,  that  they 
did  act  on  this  view,  which  was  clearly 
a  mistaken  view  of  the  meaning  and 
effect  of  the  deed  of  August,  1879, 
they,  and  not  the  Union  Bank,  must 
be  the  sufferers. 

While  I  think  the  case  is  clear  in 
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principle,  I  am  bound  to  add  that  I 
hold  the  question  in  controversy  to 
have  been  settled,  by  the  highest 
authority,  in  the  case  of  Hophinson 
(9  H.  L.  C.  514).  [His  Lordship  read 
the  facts.]  The  principle  of  the  deci- 
sion is  thus  stated  by  the  Lord  Chan- 
cellor Campbell  at  p.  534  of  9  H.  L.  C. 
[Head.]  These  words,  and  the  prin- 
ciple which  they  embody,  are  directly 
applicable,  as  it  seems  to  me,  to  the 
present  case.  The  sole  distinction,  in 
fact,  is  that  in  this  case  the  earlier 
creditor,  the  National  Bank,  had  a 
security  in  the  form  of  an  absolute 
conveyance,  and  that  the  debtor's 
right  or  interest  was  to  demand  a  re- 
conveyance ;  while  in  the  case  of  Hop- 
hinson, the  debtor  had  still  a  title  of 
property  in  the  subject  of  the  security, 
burdened  only  by  the  first  mortgage 
he  had  granted.  All  the  same,  the 
creditor's  right  in  both  cases — in  the 
case  of  Hophinson  and  in  this  case — 
was  one  of  security,  and  in  both  cases 
the  debtor  continued  to  have  a  valuable 
right  in  relation  to  the  property.  In 
Hophinson9 s  Case  it  was  held  he  could 
dispose  of  that  right  to  a  third  party, 
and  that  any  advances  by  the  bank 
after  notice  of  the  second  mortgage 
were  bad  in  a  question  with  the  second 
mortgagee.  So  here  it  follows  that 
Mrs.  McArthur,  having  assigned  the 
reversionary  right  which  she  had,  the 
National  Bank,  after  getting  notice  of 
the  assignation,  could  no  longer  make 
advances  to  their  debtor  to  diminish 
or  effect  the  reversion  which  she  had 
for  value  conveyed  to  another. 

The  case  of  Hophinson  has  ruled 
the  other  cases  cited  for  the  Union 
Bank.  The  case  of  the  London  and 
County  Banking  Company  v.  Batcliffe 
in  1881  was  also  decided  in  the  House 
of  Lords  (6  App.  Cas.  722);  and  there 
a  banker,  with  whom  title-deeds  had 
been  deposited  by  the  owner  of  the 


estate,  was  held  not  entitled  to  hold 
the  deeds  for  advances  made  after 
knowledge  that  the  estate  had  been 
sold ;  and  the  opinions  of  Lords  Sel- 
borne  and  Blackburn  proceed  on  the 
doctrine  settled  in  the  case  of  Hophin- 
son twenty  years  before.  Mr.  Justice 
Field  acted  on  the  same  view  in  the 
recent  case  of  Briggs  &  Co.  (29  Ch.  D. 
149 ;  sustained  byH.  L.,  which  reversed 
Court  of  Appeal  (31  Ch.  D.  19),  7  Dec. 
1886,  see  ante,  p.  29),and  Lord  Eomilly 
also,  in  the  case  of  Menzies  v.  Lightfoot 
(Law  Bep.  11  Eq.  459),  gave  effect  to 
the  principle  laid  down  in  the  case  of 
Hophinson.  The  first  two  of  these 
authorities  have,  as  it  appears  to  me, 
finally  settled  the  rule  which  ought  to 
be  applied  in  this  case.  The  applica- 
tion of  that  rule  is  not  dependent  on 
technicalities  or  specialties  of  English 
conveyancing  law.  The  rule  itself 
rests  on  a  broad  principle  as.  to  the 
effect  of  notice  to  a  creditor  holding 
a  security  given  to  be  made  available 
for  future  advances  ;  and  the  principle 
is,  that  after  notice  of  the  transfer 
for  value  of  the  debtor's  right  or  in- 
terest in  the  subject  of  the  security 
(whatever  be  the  nature  of  that  in- 
terest), future  advances  by  the  cre- 
ditor cannot  be  made  to  affect  that 
interest,  which,  in  the  knowledge  of 
the  person  making  the  advance,  is  no 
longer  the  right  or  interest  of  his 
debtor. 

I  must  be  allowed  to  add,  with  re- 
ference to  the  view  which  your  Lord- 
ship has  expressed, — that  it  would  be 
a  calamity  if  this  case  were  decided  in 
favour  of  the  Union  Bank, — that,  with 
the  utmost  deference  to  your  Lord- 
ship's opinion,  I  think  it  could  not  be 
a  calamity  if  the  law  were  now  declared, 
as  I  think  it  ought  to  be,  that  bankers 
are  not  entitled,  under  any  form  of 
title,  to  give  advances  which  shall  be 
held  as  secured,  though  given  to  one 
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person  on  the  security  of  property 
which  to  their  knowledge  has  been 
purchased  or  acquired  for  value  by 
another.  And  as  the  law  has  been 
settled  and  in  operation  for  the  last 
twenty-five  years  in  England  in  the 
regulation  of  the  large  banking  trans- 
actions which  occur  there,  in  accord- 
ance with  the  principle  for  which  the 
Union  Bank  contends — a  principle 
which  has  justice  and  equity  for  its 
basis — it  can  be  no  calamity,  but  a 
benefit,  that  the  law  of  this  country 
should  be  declared  to  be  the  same. 
Indeed  I  think  the  Union  Bank,  when 
they  entered  into  the  transaction  which 
is  the  subject  of  this  case,  were  en- 
titled to  rely  on  the  authority  of  the 
case  of  Hopkinson — on  the  principle 
there  settled — as  excluding  the  argu- 
ment which  has  been  maintained  so 
successfully  in  this  Court  against 
them. 

On  these  grounds  I  am  of  opinion 
that,  both  on  principle  and  clear 
authority,  the  case  of  the  National 
Bank  fails,  and  the  queries  in  the 
special  case  should  be  answered  in 
favour  of  the  Union  Bank. 

Lord  Adam  : — The  grounds  of  my 
opinion  in  this  case  are  so  clearly  ex- 
pressed by  Lord  Rutherfurd  Clark 
and  Lord  Kinnear,  that  I  have  very 
little  to  add. 

What  Mrs.  McArthur  assigned  to 
the  bank  was  her  right  of  reversion  as 
at  the  date  of  the  assignation ;  and, 
accordingly,  the  bank  were  bound  to 
reconvey  the  subjects  to  the  assignees 
upon  payment  of  the  sums  then  due 
to  the  bank.  It  is  equally  clear  that 
if  Mrs.  McArthur  had  proposed  to 
pay  these  sums,  and  had  asked  a  re- 
conveyance to  herself,  the  bank  could 
not  have  granted  it,  but  if  their  con- 
tention be  sound,  they  were  perfectly 
entitled  to  pay  or  advance  to  her  the 


full  value  of  the  reversionary  right,  as 
it  stood  at  that  time,  and  so  render  the 
assignation  to  the  Union  Bank  entirely 
nugatory.  This  appears  to  me  to  re- 
cognise a  right  on  Mrs.  McArthur's 
part,  if  not  in  form,  certainly  in  effect, 
to  sell  or  assign  her  right  of  reversion 
a  second  time. 

It  appears  to  me,  that  after  the  in- 
timation of  the  assignation  of  the  re- 
versionary right,  the  National  Bank 
held  the  disposition  of  the  subjects  in 
their  favour  for  the  assignees,  subject 
to  payment  of  all  sums  which  they 
had  up  to  that  time  advanced  to  Mrs. 
McArthur  or  her  firm,  and  subject  to 
all  sums  that  they  might  thereafter  ad- 
vance to  the  assignees  if  they  chose  to 
make  such  advances.  The  contention 
of  the  National  Bank,  accordingly,  if 
sound,  seems  to  me  to  imply  a  right 
to  charge  against  the  reversion  ad- 
vances both  to  the  assignor  and  the 
assignees  at  one  and  the  same  time. 
A  construction  of  the  contract  between 
the  parties,  which  leads  to  these  re- 
sults, does  not  recommend  itself  to  my 
mind. 

No  doubt,  as  the  back-letter  bears, 
Mrs.  McArthur  agreed  that  the  Na- 
tional Bank  should  hold  the  disposition 
in  security,  and  until  payment  of  all 
sums  of  money  then  due,  or  which 
might  thereafter  become  due,  by  her 
or  her  firm  to  them.  But  it  was  en- 
tirely within  her  option  whether  any 
sums  should  thereafter,  in  respect  of 
this  stipulation,  become  a  charge  on 
the  reversion.  If  she  did  not  borrow 
further  sums  from  the  bank,  the  bank 
suffered  no  prejudice.  Moreover,  it 
was  only  because  she  was  at  the  time 
in  right  of  the  reversion,  that  the  clause 
had  any  sense  or  meaning.  It  was 
only  because  she  was  in  right  of  the 
reversion  that  she  could  agree  that  the 
bank  should  hold  the  disposition  sub- 
ject to  her  debts.    Accordingly  I  think 
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that  when  she  gave  notice  to  the  bank, 
as  was  done  by  the  intimated  assigna- 
tion, that  she  had  parted  with  the  re- 
version, it  was  equivalent  to  giving 
them  notice  that  they  thereafter  held 
the  disposition  for  the  assignees,  and 
not  in  security  for  any  future  debts 
she  or  her  firm  might  incur.  I  think 
that  her  "  Agreement  "  that  the  bank 
should  hold  the  disposition  in  security 
for  payment  of  sums  of  money  due  by 
her  or  her  firm,  was  the  counterpart  of 
the  obligation  of  the  bank  to  convey, 
on  payment  of  such  sums,  the  subjects 
to  her,  and  when,  in  consequence  of 
the  assignation,  she  ceased  to  have 
right  to  demand  a  reconveyance  of  the 
subjects  to  herself,  so,  I  think,  the 
corresponding  right  on  her  part  to 
charge  the  reversion  with  debt,  and  of 
the  bank  to  hold  the  disposition  in 
security  for  such  debt,  also  ceased. 

In  short,  I  think  that  after  the 
assignation  by  which  Mrs.  McArthur 
substituted  the  Union  Bank  as  her 
assignees,  in  her  full  right  and  place  in 
the  premises,  she  was,  as  regards  this 
loan  transaction,  in  no  better  position 
than  any  other  third  party,  and  con- 
sequently that  the  National  Bank  are 
not  entitled  to  take  credit,  in  a  ques- 
tion with  the  Union  Bank,  for  loans 
which  may  subsequently  have  been 
made  to  her  or  her  firm.  I  think  that 
she  had  no  right  to  ask,  or  the  Na- 
tional Bank  to  make,  advances  on  the 
security  of  a  reversion  which,  in  the 
knowledge  of  both,  did  not  belong  to 
her. 

Opinions  of  the  consulted  judges  in 
favour  of  the  Union  Bank  : — 

Lord  Young  : — I  concur  in  the 
opinion  of  Lord  Eutherfurd  Clark. 
When  a  money-lender  holds  a  security 
over  the  borrower's  property  by  ex 
facie  absolute  disposition,  the  bor- 
rower is  owner  of  the  reversion,  i.e.,  of 


so  much  of  the" property  as  may  re- 
main after  satisfying  the  debt  to  the 
lender.  The  value  of  this  reversion  at 
any  moment  is  the  value  of  the  pro- 
perty minus  the  loan  upon  it  at  that 
moment,  and  a  future  loan  upon  the 
property  can  only  be  on  the  security  of 
this  reversion.  It  is,  I  should  think, 
not  doubtful  that  the  borrowing  owner 
of  the  property  may  alienate  the  re- 
version at  any  moment,  that  is  to  say, 
may  transfer  to  another  his  then  ex- 
isting right  in  the  property,  subject  to 
the  then  existing  loan  to  him  on  the 
security  of  it.  Should  he  do  so,  it 
will,  I  should  think,  be  admitted  that 
he  ought  not  thereafter  to  borrow  on 
the  security  of  the  reversion  which  he 
has  parted  with  and  transferred  to 
another.  If,  after  parting  with  the 
reversion,  he  should  nevertheless  bor- 
row money  on  the  security  of  it,  the 
lender  (holding  the  security  by  ex 
facie  absolute  disposition)  will  not  be 
affected  if  ignorant  of  the  fact.  But 
should  the  lender  be  aware  of  the  fact, 
that  is  to  say,  be  aware  before  he  made 
the  loan,  that  the  borrower  had  parted 
with  the  reversion  and  could  no  longer 
honestly  borrow  on  the  security  of  it, 
I  should  think  it  clear  that  his  secu- 
rity is  not  good  against  the  true  owner 
of  the  reversion  merely  by  reason  of 
the  fact  that  it  formally  stands  on  the 
prior  disposition.  My  opinion  is  pro- 
bably sufficiently  and  safely  stated  in 
the  proposition,  that  the  holder  of  a 
security  by  ex  facie  absolute  disposi- 
tion, to  whom  a  subsequent  convey- 
ance of  the  reversion  has  been  duly 
intimated,  is  not  thereafter  in  safety 
to  make  a  further  loan,  and  that  if  he 
does  so  his  security  will  not  avail  for 
that  loan  against  the  disponee  of  the 
reversion.  It  is  perhaps  superfluous 
to  say  that  the  proposition  would  not 
hold  in  the  case  of  a  pledged  estate, 
the  pledgor  of  which  had  disponed  his 
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reversion  subject  to  unlimited  future 
loans  to  him  by  the  .pledgee  on  its 
security,  and  that  the  opinion  which 
I  have  expressed  implies  the  rejection 
of  the  notion  that  such  was  the  char- 
acter of  the  disposition  of  the  reversion 
made  and  intimated  in  this  case.  I 
reject  that  notion,  because  it  seems  to 
me  prima'  facie  unreasonable  to  sup- 
pose that  a  creditor  would  take  a  secu- 
rity from  his  debtor  on  the  terms  that 
he  should  be  at  liberty  to  render  it 
worthless.  There  might  conceivably 
be  evidence  of  such  an  arrangement, 
but  it  would  be  remarkable,  and  I  think 
there  is  none  here. 

Lord  Butherfurd  Clark  : — I  do  not 
think  that  we  are  concerned  with  any 
matters  either  of  feudal  principle  or  of 
feudal  title.  So  far  as  these  have  been 
discussed  they  have  given  rise  to  no 
difference  of  opinion.  The  question  in 
my  judgment  is :  Whether  the  Na- 
tional Bank  could  make  advances  on 
the  security  of  the  subjects  which  were 
conveyed  to  them  by  Mrs.  McArthur, 
after  they  knew  that  Mrs.  McArthur 
had,  for  onerous  causes,  assigned  her 
reversionary  right  in  these  subjects, 
either  absolutely  or  in  security. 

The  National  Bank  held  a  security 
m  erely .  It  was  constituted  by  an  abso- 
lute disposition,  but  in  substance  it  was 
no  more  than  a  security.  The  radical 
right  to  the  subjects  which  had  been 
conveyed  to  them  remained  in  Mrs. 
McArthur. 

In  form  this  security  covers  all  the 
debts  which  Mrs.  McArthur  owed  to 
the  National  Bank,  whensoever  or 
howsoever  these  were  contracted.  In 
form,  therefore,  it  covers  the  debt  to 
which  this  case  relates.  Hence  the 
question  is,  as  I  have  formulated  it 
above,  whether  the  National  Bank  can 
for  this  debt  avail  themselves  of  the 
security  as  against  the  Union  Bank. 


The  first  point  to  determine  is  : 
What  did  Mrs.  McArthur  assign  to 
the  Union  Bank  ?  She  assigned  "  All 
and  whole  my  right,  title  and  interest, 
claim  of  right  and  possession,  petitory 
as  well  as  possessory,  which  now  be- 
longs, or  which  may  hereafter  belong 
to  me,"  in  the  subjects  which  she  had 
conveyed  to  the  National  Bank.  If 
this  means  no  more  than  that  she  as- 
signed to  the  Union  Bank  such  right 
as  might  remain  to  her  after  her  ac- 
count with  the  National  Bank  was 
closed,  and  that  she  retained  full  power 
to  continue  to  operate  on  the  security 
held  by  that  bank,  there  is,  of  course, 
an  end  of  the  case.  But  I  cannot 
attach  any  such  meaning  to  the  as- 
signation :  it  was  granted  for  onerous 
causes.  It  assigned  the  right  "now 
belonging  to  me ;  "  and  I  cannot  con- 
strue that  deed  as  meaning  anything 
else  than  that  she  assigned  to  the 
Union  Bank  her  reversionary  interest 
as  it  stood  in  her  person  at  the  date  of 
the  assignation.  Any  other  construc- 
tion would  be  at  variance  no  less  with 
the  obvious  intention  of  the  parties, 
than  with  the  letter  of  the  deed. 

Next,  was  Mrs.  McArthur  entitled 
to  grant  such  an  assignation  ?  I  think 
that  there  can  be  no  doubt  that  she 
was.  As  I  have  said,  the  National 
Bank  held  a  security  oniy,  though  it 
was  in  the  form  of  an  absolute  dispo- 
sition. Mrs.  McArthur  had  the  radi- 
cal right.  In  my  judgment  she  could 
sell  or  assign  it  as  she  pleased.  Of 
course,  she  could  do  nothing  to  preju- 
dice the  National  Bank.  But  to  assign 
the  reversion  could  not  prejudice  or 
injure  the  bank.  The  assignation 
could  not  affect  in  any  way  their 
security  for  such  debts  as  existed  at 
the  date  of  the  assignation ;  and  while 
this  interest  remained  entire,  Mrs. 
McArthur,  in  assigning  her  reversion, 
was  only  dealing  with  what  belonged 
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to  her.  Though  the  bank  had  an 
absolute  disposition,  they  were  not 
bound  to  make  any  advances  to  Mrs. 
McArthur  or  her  firm;  and  Mrs. 
McArthur  could,  of  course,  limit  the 
security  to  the  debts  existing  at  the 
date  of  the  assignation,  by  abstaining 
from  incurring  any  more. 

The  assignation  to  the  Union  Bank 
was  duly  intimated  to  the  National 
Bank.  By  that  intimation  they  were 
informed  that  Mrs.  McArthur  had 
parted  with  her  entire  reversionary 
right  in  the  subjects  which  they  held 
in  securit\r.  The  assignation  was  ab- 
solute in  form,  but  they  did  not 
know  whether  it  was  an  assignation 
in  security  or  a  sale.  To  my  mind 
this  is  of  no  importance.  What  they 
did  know  was  that  the  Union  Bank 
were  vested  absolutely  in  the  rever- 
sionary right  which  theretofore  had 
belonged  to  Mrs.  McArthur. 

In  this  knowledge,  they  continued 
to  make  advances  to  Mrs.  McArthur 
and  her  firm,  and  for  these  they  claim 
the  benefit  of  the  security  which  they 
hold.  It  is  to  be  observed  that  these 
advances  were  voluntarily  made.  The 
bank  was  not  bound  to  make  them, 
nor  had  Mrs.  McArthur  any  right  to 
exact  them.  But  it  is  a  certain  con- 
sequence that  if  they  are  held  to  fall 
within  the  security,  they  diminish  pro 
tanto  the  value  of  the  reversionary  in- 
terest which  had  been  assigned  to  the 
Union  Bank. 

I  shall  first  suppose  that  the  as- 
signation to  the  Union  Bank  had 
been  granted  in  implement  of  a  sale  of 
the  reversionary  interest,  and  that  this 
fact  appeared  on  the  face  of  the  as- 
signation. On  that  supposition, 
the  National  Bank  knew  that  Mrs. 
McArthur  had  parted  with  the  pro- 
perty. After  selling  her  property,  Mrs. 
McArthur  had  no  right  to  contract  any 


further  debt  upon  it.  To  do  so  would 
be  on  her  part  a  manifest  fraud.  But 
in  lending  to  her,  on  the  knowledge 
which  I  suppose  them  to  have,  the 
bank  would  be  clearly  a  party  to  the 
fraud— at  least  if  intended  that  the 
loan  should  be  covered  by  the  subjects 
which  they  held.  For  Mrs.  McArthur 
could  give  no  further  security  over 
them.  The  bank  knew  that  she  could 
not. 

Nor  to  my  mind  does  it  make  any 
difference  if  the  assignation  or  the  re- 
version be  as  here  in  security  only. 
Mrs.  McArthur  was  equally  disabled 
from  diminishing  the  value  of  the 
security  which  she  had  assigned.  She 
could  not  thereafter  impledge  the 
subjects  for  any  new  debt.  Having 
assigned  her  reversionary  right  as  it 
stood  at  the  date  of  the  assignation,  it 
would  be  a  fraud  on  her  part  to  dimi- 
nish the  value  of  that  right  .by  any 
subsequent  act ;  and  in  the  same  way 
the  National  Bank,  who  were  in  the 
knowledge  of  the  assignation,  would 
be  a  party  to  the  fraud  if  they  con- 
curred with  her  in  any  such  act. 

I  am  aware  that  the  National  Bank 
has  the  prior  title,  and  that  ex  figura 
verborum  they  have  a  right  to  hold 
the  subjects  till  every  debt  is  paid 
which  Mrs.  McArthur  may  be  due  to 
them.  But  these  debts  must  be  law- 
fully contracted,  as  debts  which  are  to 
fall  within  the  security.  No  doubt 
there  was  nothing  to  prevent  the  Na- 
tional Bank  from  continuing  to  lend 
to  Mrs.  McArthur  if  they  were  so 
minded ;  but  the  question  is  whether 
she  could  accept  the  loans  as  debts 
which  were  to  fall  within  the  security. 
For  the  reasons  I  have  already  assigned, 
I  think  that  she  could  not,  and  that, 
as  the  National  Bank  knew  of  her  dis- 
ability, they  must  be  held  to  have 
been  party  to  a  fraud  if  they  intended 
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to  claim  for  them  the  benefit  of  the 
security. 

We  have  in  our  law  cases  where 
title  will  not  prevail  against  right. 
An  example,  though  not  of  common 
occurrence,  is  where  a  person  takes  a 
disposition  to  land  and  is  infeft  on  it 
in  the  knowledge  that  his  author  had 
already  granted  another  disposition  of 
the  same  subjects.  The  second  dis- 
ponee  has  the  first,  and  indeed  the 
only  feudal  title,  because  the  feudal 
title  depends  on  priority  of  infeftment. 
But  his  title  will  not  avail  him  against 
the  right  of  the  prior  disponee,  simply 
because  he  took  a  disposition  which  he 
knew  his  author  had  no  power  to  grant, 
or,  in  other  words,  he  knew  that  it 
was  a  fraud  on  the  prior  disposition. 
So  here,  the  formal  title  of  the  Na- 
tional Bank  cannot  prevail  against  the 
prior  right  of  the  Union  Bank,  of 
which  the  former  bank  was  cogni- 
sant. 

It  is  said  that  the  Union  Bank 
having  an  assignation  merely  utitur 
jure  auctoris,  it  can  have  no  higher 
right  than  its  cedent.  That  is  quite 
true.  But  it  has  the  rights  of  the 
cedent  as  at  the  date  of  the  assigna- 
tion ;  and  these  rights  can,  in  my 
opinion,  be  diminished  neither  by  the 
cedent  nor  by  any  one  in  the  know- 
ledge of  the  assignation. 

There  is  a  possible  case  in  which 
Mrs.  McArthur,  after  the  date  of 
assignation,  might  incur  obligations 
to  the  National  Bank  by  acts  of  which 
the  bank  had  no  knowledge,  and  to 
which  they  were  not  parties.  It  is 
not  easy  to  imagine  the  circumstances 
out  of  which  such  obligations  could 
arise ;  and  I  only  mention  the  possi- 
bility to  say  that  I  am  not  dealing 
with  it.  For  the  ground  of  my  judg- 
ment is,  that  the  bank  voluntarily  and 
in  the  knowledge  of  the  assignation 


made  the  advances  for  which  they 
claim  the  benefit  of  the  security. 

On  these  simple,  but,  to  my  mind, 
satisfactory  grounds,  the  Union  Bank 
is,  in  my  opinion,  entitled  to  our  judg- 
ment. I  do  not  wish  to  detract  from 
the  value  of  a  security  constituted  by 
absolute  disposition,  or  to  diminish  its 
legal  importance,  and  I  do  not  think 
that  I  do  so.  I  proceed  on  the  ground 
that  the  National  Bank  are  not  en- 
titled to  avail  themselves  of  their 
security  for  such  debts  as  were  in- 
curred after  they  were  in  the  know- 
ledge of  the  assignation  to  the  Union 
Bank. 

Lord  Kinnear: — I  concur  in  the 
opinion  of  Lord  Rutherfurd  Clark. 
There  is  no  question  as  to  the  effect 
in  law  of  a  disposition  ex  facie  abso- 
lute, qualified  by  a  separate  writing 
which  has  not  been  recorded  in  the 
register  of  sasines.  It  does  not  ope- 
rate as  a  burden  upon  the  grantor's 
title,  leaving  a  real  right  in  him ;  but 
completely  divests  him  in  favour  of 
his  disponee,  and  leaves  him  no  other 
right  but  that  of  creditor  in  the  dis- 
ponee's  obligation  to  reconvey.  The 
disponee  may  be  called  upon  to  re- 
convey,  upon  the  conditions  stipulated 
in  the  back-bond,  or  other  separate 
writing,  but  he  cannot  be  compelled 
to  perform  that  obligation  until  all 
the  obligations  incumbent  upon  the 
disponer  towards  him  have  been  satis- 
fied. This  is  perfectly  well-settled 
law ;  and  I  do  not  understand  it  to  be 
called  in  question. 

On  the  other  hand,  it  is  equally 
clear  that,  although  the  right  of  pro- 
perty in  the  disponee  is  by  his  title 
absolute,  it  is  effectually  qualified  in 
any  question  with  the  disponer  by  the 
personal  contract  between  the  parties. 
If  the  contract  be,  as  in  the  present 
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case,  that  the  subjects  shall  be  held  in 
security  for  advances,  the  disponee  is 
bound  to  reconvey,  upon  payment  of 
such  advances  as  he  has  made ;  and  if 
there  be  any  question  as  to  his  right 
to  retain  for  particular  debts,  the  nature 
and  terms  of  the  transaction  must  be 
ascertained,  and  the  question  deter- 
mined in  accordance  with  the  inten- 
tion of  the  parties.  "An  absolute 
conveyance,  with  back- bond,  though 
a  trust  and  security  most  favourable 
to  the  trustee,  is  at  best  but  a  trust 
or  security ;  and  its  terms,  like  those 
of  any  other  transaction,  are  a  fit 
subject  of  judicial  inquiry"  {Robert- 
son v.  Duff,  2  Court  Sess.  Cas.,  2nd 
Series,  279,  per  Lord  Fullerton.)  The 
right  of  the  disponee,  therefore,  is  by 
title  a  right  of  property ;  but  by  con- 
tract, it  is  a  security. 

If  these  principles  are  sound,  there 
can  be  no  question  as  to  the  respective 
rights  and  liabilities  of  Mrs.  McArthur 
and  the  National  Bank,  when  the 
assignation  in  favour  of  the  Union 
Bank  was  executed.  She  was  entirely 
divested  of  her  right  of  property  in 
the  subjects  in  question.  But  she  was 
the  creditor,  under  her  contract  with 
the  bank,  in  their  obligation  to  recon- 
vey, when  called  upon,  upon  payment 
of  whatever  sums  might  then  be  due 
to  them  by  Mrs.  McArthur  or  her 
firm.  That  this  was  a  right  which 
she  was  entitled  to  sell  and  assign,  or 
assign  in  security,  as  she  thought  fit, 
does  not  appear  to  me  doubtful.  For 
it  is  settled  law  that  an  obligation  to 
convey  lands  may  be .  transferred  by 
assignation,  duly  intimated,  as  effec- 
tually as  any  other  debt.  It  is  true 
that  she  could  not  give  her  assignee  a 
higher  right  than  she  herself  possessed, 
or  prejudice  by  her  assignation  the 
prior  right  already  vested  in  the  Na- 
tional Bank.    But  the  right  in  her,  at 


the  date  of  the  assignation,  was  to 
demand  a  conveyance,  upon  payment 
of  the  advances  already  made ;  and 
this  appears  to  me  to  be  the  right 
which  she  assigned  to  the  Union  Bank. 
I  think,  with  Lord  Kutherfurd  Clark, 
that  to  construe  the  assignation  as 
meaning  that  she  gave,  not  the  right 
of  reversion  as  it  stood  in  her  person, 
but  such  reversion  as  might  remain  at 
some  subsequent  date,  after  debt  to 
an  indefinite  amount  had  been  con- 
tracted to  the  National  Bank,  would 
be  equally  inconsistent  with  the  terms 
of  the  document  and  with  the  nature 
of  the  transaction.  It  appears  to  me, 
therefore,  that  the  right  acquired  by 
the  Union  Bank  was  a  right  to  demand 
from  the  National  Bank  a  conveyance 
of  the  subjects  in  question,  upon  pay- 
ment of  the  debts  already  incurred  by 
Mrs.  McArthur  or  her  firm ;  and  that 
that  right  was  effectually  completed 
by  intimation  of  the  assignation.  I 
do  not  think  that  intimating  the  as- 
signation was  equivalent  to  recording 
a  back-bond  in  the  register  of  sasines, 
for  it  left  the  infeftment  of  the  Na- 
tional Bank  unaffected;  and  third 
persons  acquiring  from  them,  in  good 
faith  and  for  value,  would  be  still 
entitled  to  rely  upon  their  absolute 
title.  But  it  completed  the  transfer- 
ence of  the  jus  crediti,  which  had  been 
effected  by  the  assignation,  and  placed 
the  National  Bank  under  obligation  to 
give  effect  to  the  right  which  had  been 
intimated  (Edmond  v.  Magistrates  of 
Aberdeen,  18  Court  Sess.  Cas.,  2nd 
Series,  47). 

The  question  is  whether  the  bank, 
when  they  are  called  upon  to  perform 
that  obligation,  are  entitled  to  retain 
for  advances  to  Mrs.  McArthur  or  her 
firm,  made  after  they  knew  that  she 
had  been  divested  of  her  right  of  re- 
version, and  to  the  prejudice  of  the 
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assignees,  to  whom  they  knew  that 
that  right  had  been  transferred.  I 
am  of  opinion  that  they  are  not  en- 
titled to  retain  for  such  advances, 
because,  from  the  moment  when  the 
assignation  was  intimated,  they  were 
precluded  from  relying  upon  the  estate 
as  a  security  for  moneys  lent  to  the 
cedent.  It  is  no  answer  to  say  that 
they  are  the  absolute  owners  of  the 
subjects,  and  not  merely  heritable 
creditors.  For  the  question  is  not  as 
to  their  powers,  while  their  right  of 
ownership  subsists,  but  as  to  the  con- 
ditions upon  which  they  are  bound  to 
divest  themselves  of  that  right;  and 
that  depends,  not  upon  their  recorded 
title,  but  upon  the  personal  contract 
which  imposed  the  obligation,  and  its 
bearing  upon  the  transaction  in  respect 
of  which  they  claim  to  retain.  So 
long  as  the  personal  right  under  the 
contract  remained  vested  in  Mrs. 
McArthur,  there  can  be  no  question 
that  the  bank  would  be  entitled  to  re- 
tain for  all  advances  to  her  or  to  her  firm. 
But  the  effect  in  law  of  the  intimated 
assignation  was  to  divest  her  abso- 
lutely of  all  right  under  the  contract 
(for  the  assignation  is  ex  facie  abso- 
lute), and  to  substitute  her  assignees 
as  creditors  in  her  place.  She  had 
ceased,  therefore,  to  have  any  interest 
in  the  estate,  at  least  in  a  question 
with  the  National  Bank,  or  any  title 
to  sue  upon  the  contract :  and  to  sus- 
tain the  claim  of  the  National  Bank 
in  these  circumstances  is  to  allow 
retention  as  against  the  true  creditor 
in  the  obligation,  for  debts  incurred 
by  a  stranger  to  the  contract.  This 
appears  to  me  inconsistent  with  the 
principle  on  which  the  right  of  reten- 
tion comes  into  operation  in  such 
cases  ;  for  I  think  it  is  established  by 
the  case  of  Robertson  v.  Buff  (2  Court 
Sess.  Cas.  2nd  Series,  279),  and  the 


previous  cases  examined,  in  the  opi- 
nion of  Lord  Fullerton,  that  the  right 
to  retain  for  advances  depends  upon 
whether  they  were  legitimately  made, 
in  reliance  upon  the  security  arising 
from  the  right  ex  facie  absolute.  If 
the  bank  had  been  under  contract  to 
make  further  advances,  the  case  would 
have  been  different.  But  they  were 
under  no  obligation  to  lend  or  the  dis- 
poner  to  borrow;  and  the  debts  for 
which  they  seek  to  retain,  therefore, 
do  not  arise  out  of  any  contract  prior 
to  the  assignation,  but  out  of  new 
transactions  with  the  cedent  after  the 
assignation  had  been  intimated. 

The  consideration  which  appears  to 
me  conclusive  is,  that  as  soon  as  the 
assignation  had  been  intimated,  the 
bank  held  thenceforward  not  for  the 
cedent,  and  under  obligation  to  convey 
to  her,  but  for  the  assignees,  and 
under  obligation  to  convey  to  them, 
If  Mrs.  McArthur  had  required  them 
to  convey  to  her,  or  to  any  other  person 
than  the  Union  Bank,  they  could  not 
have  done  so.  I  think  they  were  just 
as  little  entitled  to  defeat  the  assignee's 
right,  for  their  own  benefit,  either  by 
buying  the  estate  for  a  price,  or  by 
advancing  money  and  holding  it  for 
repayment.  It  appears  to  me  to  be 
contrary  to  settled  principles  of  law, 
as  well  as  of  equity,  to  allow  the  cre- 
ditor in  an  assignable  obligation,  after 
transferring  it  for  value  to  a  purchaser, 
to  diminish  his  assignee's  right  by 
transactions  with  the  debtor  without 
notice  to  the  assignee  ;  and  I  think  it 
equally  impossible  for  the  debtor  to 
take  benefit  from  such  transactions,  if 
the  assignation  has  been  intimated  to 
him. 

I  am  therefore  of  opinion  that  the 
first  question  should  be  answered  in 
the  negative,  and  the  second  in  the 
affirmative. 
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(with  them  A.  Low),  were  for  the  appellants.  0P  Scotland 


V. 

National 


Balfour.  Q.C,  and  A.  Graham-Murray  were  heard  for  the  re-    -Bank  of 
J      9  ^     7  17  Scotland. 

spondents.   

The  material  argument  of  counsel  is  fully  given  in  the  minutes 
of  debate,  and  the  opinions  of  the  judges  in  the  Court  below. 

The  only  additional  material  point  argued  for  the  respondents 
was  that  the  disposition  to  the  National  Bank  was  in  reality  a 
collateral  security  by  way  of  absolute  disposition  for  advances  to 
third  parties,  namely  the  firm,  and  the  intimation  of  the  assignation 
alone  could  not  defeat  their  right  to  continue  to  draw  advances. 

Time  having  been  taken,  judgment  was  delivered  as  follows : 

Lord  Halsbury,  L.C. : — 

My  Lords,  two  propositions  appear  to  be  established  beyond 
dispute  in  the  discussion  of  the  learned  judges  on  this  question. 

One,  that  the  National  Bank  held  an  absolute  disposition  of  the 
lands  in  question  dated  the  12th  of  February,  1879,  and  recorded 
some  days  later.  Another,  that  the  terms  of  a  back-letter,  the 
meaning  and  construction  of  which  I  will  refer  to  presently, 
qualified  the  absolute  disposition  and  restricted  the  title  to  one 
in  security. 

The  interesting  historical  retrospect  of  the  Lord  President  of 
the  mode  in  which  this  form  of  transaction  came  to  be  adopted 
by  Scotch  conveyancers  in  order  to  avoid  the  common  law,  and 
the  statute  of  1696  is,  I  think,  very  relevant  to  what  is  the  sub- 
stantial nature  of  the  transaction  in  question.  It  certainly  bears 
a  very  close  analogy  to  the  English  mortgage  of  land,  which 
conveys  in  the  most  absolute  form  the  estate  to  the  mortgagee, 
but  which  nevertheless  is  only  held  as  a  security  for  money 
advanced. 

In  the  language  of  the  back-letter  the  National  Bank  were  to 
"hold  the  said  disposition  in  security  and  until  full  and  final 
payment  of  all  sums  of  money  now  due  or  "  (and  these  are  the 
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H.  L.  (Sc.)  cardinal  words)  "  which  may  hereafter  become  due."  These 
1886  words,  it  is  contended,  are  enough  in  construing  the  personal  con- 
Union  Bank  tract  to  establish  that  by  the  contractual  relations  between  the 
or  Scotland  par^es  ^he  National  Bank  were  entitled  to  prevent  Mrs.  McArthur 

National    borrowing  elsewhere  than  from  themselves  anything  upon  the 

Scotland,   security  of  the  lands  in  question. 

Lord  Haisbury,     The  first  observation  that  strikes  one  is  that  no  such  express 

L  C 

.  '  ',  contract  appears  on  the  face  of  the  instrument.  It  might  be  that 
Mrs.  McArthur  would  continue  to  borrow  to  the  full  extent  of  the 
security,  and  if  she  did  so  borrow  from  the  National  Bank  there 
is  no  doubt  that  the  security  would  (as  the  language  I  have 
quoted  obviously  intended  that  it  should)  form  a  security  for 
such  further  advances.  But  does  it  follow  that  because  the  back- 
letter  makes  provision  for  what  in  that  event  would  be  a  natural 
and  proper  course  of  dealing,  that  thereby  Mrs.  McArthur  entered 
into  a  contract  not  to  deal  with  her  reversionary  interest  with 
anyone  else  ? 

It  is  certain  that  no  obligation  is  imposed  on  the  National 
Bank  to  advance  any  more  money  than  they  have  already 
advanced,  and  the  result  would  appear  to  be  that  Mrs.  McArthur 
by  entering  into  a  contract  to  allow  her  property  to  be  security 
for  all  sums  already  due  and  for  all  sums,  which  upon  terms  to 
be  afterwards  settled  between  them,  the  bank  might  advance 
to  her,  she  thereby  undertook  that  she  would  remain  with  that 
bank  as  a  customer  (to  use  the  language  of  one  of  the  learned 
judges)  until  the  value  of  her  security  were  exhausted. 

It  appears  to  me  that  this  is  the  real  ground  of  difference  upon 
which  the  learned  judges  have  been  divided.  It  is  not  denied 
— indeed  it  is  insisted — that  upon  payment  of  all  sums  due 
Mrs.  McArthur  would  be  entitled  to  demand  reconveyance,  and 
it  cannot  therefore  be  denied  that  if,  instead  of  fresh  advances 
obtained  from  the  National  Bank,  Mrs.  McArthur  had  proceeded 
to  some  other  bank  which  was  in  a  position  to  advance  the  whole 
of  the  sums  already  due  and  make  to  Mrs.  McArthur  a  further 
advance,  such  a  transaction  would  have  been  perfectly  competent. 
But  although  that  would  seem  to  shew  that  Mrs.  Mc Arthur's 
interest  in  the  unpledged  value  of  the  security  was  such  as  to 
enable  her  to  get  further  money  value  for  it,  nevertheless  as  long 
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as  the  National  Bank  remained  the  absolute  unqualified  disponees  H.  L.  (Sc.) 
she  could  not  treat  for,  or  dispose  of  in  any  effectual  manner  her  1886 
reversionary  interest.  Union  Bank 

It  would  seem  to  be  a  strange  result  of  what  the  Lord  President  0F  Scotland 
has  pointed  out  was  a  pure  conveyancing  expedient  to  avoid  the 
operation  of  the  common  law  and  the  statute  law,  that  an  admit-  Scotland. 
tedly  valuable  property  is  no  longer  at  Mrs.  McArthur's  disposi-  Lord  Halsbuiy, 
tion,  but  that  on  the  personal  contract,  as  distinguished  from  the  —J. 
feudal  relation  created  by  absolute  disposition,  she  was  not  at 
liberty  to  seek  for  further  advances  elsewhere  than  from  her 
original  creditor.    We  are  dealing  here,  not  with  the  rights  of 
third  parties,  but  with  the  rights  of  the  immediate  parties  to  the 
transaction,  and  I  gather  from  the  reasoning  of  some  of  the 
learned  judges  that  they  think  there  is  an  implied  term  (for  it  is 
certainly  not  expressed)  in  the  contract  in  question  that  she  is 
not  to  seek  elsewhere  to  borrow  on  the  security  of  what  is  never- 
theless admitted  to  be  her  own  remaining  interest. 

My  Lords,  if  I  am  right  as  to  the  true  nature  of  the  contract 
between  the  parties,  each  fresh  advance  must  have  been  the 
subject  of  a  fresh  agreement  in  this  sense,  that  the  bank  must 
have  consented  to  advance  it,  and  upon  that  consent  Mrs. 
McArthur's  previous  contract  would  make  such  fresh  advance  a 
charge  upon  her  interest  in  the  reversionary  right.  But  the 
question  is  whether  Mrs.  McArthur  having  bargained  away  and 
made  an  assignation  of  her  reversionary  right  to  the  knowledge 
of  the  National  Bank  could  then  obtain  further  advances  upon 
the  security  of  an  interest  which  she  had  for  valuable  con- 
sideration already  assigned  to  a  third  person.  My  Lords,  it 
seems  to  me  that  such  a  proceeding  is  contrary  to  good  faith, 
and  the  decision  of  your  Lordships'  House  in  HopJcinson  v. 
Bolt  (1)  establishes  the  principle,  and  establishes  it  upon  the 
broadest  grounds  of  natural  justice.  My  Lords,  I  am  not  im- 
pressed with  the  completeness  of  the  feudal  ownership  created 
by  the  absolute  disposition.  No  question  arises  here  which 
diminishes  its  complete  and  absolute  character.  Whether  what 
remains  in  Mrs.  McArthur  be  regarded  in  the  light  of  a  pactum 
de  retrovendendo,  or  whatever  be  the  character  of  her  interest, 

(1)  9  II.  L.  C.  514. 
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H.  L.  (Sc.)   the  real  question  comes  back  not  to  the  form  of  the  transaction, 
1886       but  to  its  substance  and  to  what  is  the  actual  bargain  between 
UnionBank  the  disponer  and  the  disponee  as  evidenced  by  the  back-letter. 
op  Scotland  Dc-iiMess  each  of  the  two  parties  may  be  said  to  have  proceeded 
National    upon  a  bona  fide  belief  in  their  respective  rights  and  to  have 
Scotland,  acted  in  pursuance  of  them,  but  how  it  can  be  suggested  that 
Lord  Haisi>ury,  Mrs.  McArthur  could  in  good  faith  affect  to  charge  with  further 
L"c"       sums  borrowed  that,  which  she  had  already  purported  to  assign  I 
am  at  a  loss  to  understand,  and  it  is  to  be  observed  that  the 
National  Bank  made  the  advances  for  which  they  now  claim 
priority  with  the  knowledge  that  Mrs.  McArthur  had  done  so. 

My  Lords,  I  think  the  principle  upon  which  Hoirfrinson  v. 
Bolt  (1)  was  decided  is  one  which  governs  this  case,  that  its 
application  is  not  confined  to  the  law  of  England,  but  is  appli- 
cable to  the  law  of  Scotland  also,  and  I  should  feel  myself  bound 
by  that  case  even  did  I  not  agree  with  the  principle  upon  which 
it  was  decided.  For  these  reasons  I  move  that  the  interlocutor  be 
reversed,  and  that  the  respondents  should  pay  to  the  appellants 
the  costs  both  here  and  below. 


Loed  "Watson  :— 

My  Lords,  this  appeal  raises  a  question  of  considerable  impor- 
tance to  the  law  of  Scotland.  In  disposing  of  it  your  Lordships 
have  the  great  advantage  of  having  before  you  the  opinions  of 
all  the  learned  judges  of  the  Court  of  Session,  which  contain  a 
clear  statement  of  every  reason  that  can  be  urged  for  or  against 
the  judgment  appealed  from. 

The  execution  and  recording  of  an  absolute  disposition  of 
heritage,  qualified  by  a  personal  contract  in  the  form  of  an  un- 
recorded back-letter,  for  the  purpose  of  creating  a  security  for 
future  debts,  has  the  effect  of  vesting  the  full  feudal  estate  in 
the  disponee ;  and  the  disponer's  interest  is  thereby  reduced  to  a 
personal  right  to  have  the  estate,  or  the  proceeds  of  its  sale, 
as  the  case  may  be,  reconveyed  or  paid  to  him,  on  payment  or 
under  deduction  of  the  secured  debts.  As  regards  third  parties 
who  transact  with  him  on  the  faith  of  the  public  records,  the 
powers  of  the  disponee  are  not  affected  by  the  private  contract, 

(1)  9  H.  L.  C.  514. 
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and  he  can  sell  or  burden  the  estate,  and  can  give  a  valid  title 
to  the  purchaser  or  incumbrancer,  although  the  creation  of  these 
rights  should  be  in  direct  violation  of  the  terms  of  the  back-letter. 
But,  in  a  question  with  the  disponer  himself,  or  with  persons  who 
through  him  have  acquired  an  interest  in  the  estate,  or  in  the 
personal  contract,  the  disponee  is  affected  by  the  back-letter,  and 
is  treated  as  the  holder  of  a  mere  security.  In  all  such  cases  the 
rights  of  parties  must  be  determined,  not  according  to  the  form 
of  the  disponee's  title,  but  according  to  the  substance  of  the 
transaction. 

In  Robertson  v.  Buff  (1)  it  was  held  in  the  case  of  a  security 
-constituted  by  a  disposition  ex  facie  absolute,  that  the  terms  of 
the  arrangement  for  securing  debt,  in  pursuance  of  which  the 
conveyance  was  made,  might,  as  between  the  disponer  and  dis- 
ponee, be  instructed  by  the  same  kind  of  evidence  which  would 
be  competent  and  sufficient  to  prove  a  trust,  in  a  question  with 
an  absolute  disponee.  Lord  Fullerton,  and  the  other  judges  who 
took  part  in  the  decision,  spoke  of  the  case  as  one  of  trust ;  but 
the  fact  that  they  so  described  it  does  not  affect  the  grounds  of 
their  judgment.  I  agree  with  the  Lord  President  in  thinking 
that  the  transaction  with  which  we  have  to  deal  is  not  within  the 
category  of  proper  trusts,  as  that  term  is  understood  in  the  law 
of  Scotland ;  but  I  do  not  think  that  it  is  in  form  or  in  substance 
a  pactum  de  retrovendendo.  The  conveyance  does  not  bear  to 
be  granted  in  implement  of  a  contract  of  sale,  and  it  was  never 
contemplated  by  the  parties  that  the  National  Bank  should  stand 
as  purchasers,  with  an  obligation  to  resell ;  what  they  did  con- 
template was  that  the  bank  should  hold  the  subjects  as  a  security 
for  debt,  with  power  of  sale,  and  under  an  obligation  either  to 
reconvey  (before  sale)  on  receiving  payment  of  the  debt,  or  to 
account  for  the  price  under  deduction  of  the  debt.  The  effect  of 
the  unrecorded  back-letter  is  to  make  the  right  of  the  respon- 
dents a  mere  security  as  between  them,  on  the  one  hand,  and 
Mrs.  McArthur  and  all  deriving  right  from  her  on  the  other.  If 
the  letter  had  been  recorded  in  the  register  of  sasines,  their 
right  would  have  become  a  mere  security  in  a  question  with 
the  public,  who  would  no  longer  have  been  entitled  to  deal  with 
(1)  2  Court  Scss.  Cas.  2nd  Scries,  p.  279. 
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H.  L.  (Sc.) 
1886 


the  respondents  on  the  footing  that  they  were  the  absolute  pro- 
prietors of  the  estate. 
Union  Bank     In  some  of  the  judgments  in  the  Court  below  there  is  a  great 
of  Scotland  ^eaj  Q£  ]_earne(j  discussion  as  to  the  nature  of  the  disponer's  right 

National 
Bank  of 
Scotland. 


Lord  Watson. 


under  an  unrecorded  back-letter,  but  I  do  not  think  there  is  any 
real  difference  of  opinion  upon  that  point.  In  form  it  is  a  per- 
sonal right,  consisting  in  obligatione,  and  it  has  been  frequently 
described  with  perfect  accuracy  as  a  jus  actionis.  The  right 
of  a  beneficiary  under  a  trust  constituted  by  an  ex  facie  abso- 
lute disposition,  the  disponee  acknowledging  by  a  separate 
writing,  which  does  not  enter  the  records,  the  trust  purposes  for 
which  he  holds,  is  a  right  of  precisely  the  same  quality.  It  is 
not,  strictly  speaking,  a  "  radical  right,"  that  being  an  expression 
which,  in  the  language  of  the  feudal  law,  is  used  to  denote  the 
right  of  a  proprietor  who,  without  divesting  himself  of  his  feudal 
estate,  creates  an  incumbrance  upon  it,  viz. :  by  means  of  a  trust 
conveyance  bearing  to  be  .  granted  for  payment  of  debt.  But  I 
am  of  opinion  that  the  relations  of  the  parties  to  this  case  do 
not  depend  upon  feudal  principles,  and  consequently  that  Lord 
Kutherford  Clark  was  justified  in  saying  that  "  the  radical  right 
to  the  subjects  which  had  been  conveyed  to  them  (i.e.  to  the 
respondents)  remained  in  Mrs.  McArthur."  Apart  from  conside- 
rations of  feudal  law,  Mrs.  McArthur  had  the  radical  right  in 
this  sense,  that,  according  to  the  reality  of  the  transaction,  she 
was  the  only  person  who  had  a  proprietary  interest  in  the  subjects 
of  the  security,  and  that  each  successive  advance,  whilst  it 
enlarged  the  bank's  right  of  retention,  imposed  an  additional 
burden  upon  her  proprietary  interest. 

It  appears  to  me  that  the  key  to  the  difference  of  opinion  in 
the  Court  below  is  to  be  found  in  the  widely  different  construc- 
tions which  were  put  by  the  majority,  and  minority  of  the  learned 
judges  respectively,  upon  Mrs.  McArthur's  letter  of  the  12th  of 
February,  1879,  which  contains  the  terms  upon  which  the  respon- 
dents agreed  to  hold  the  disposition  in  their  favour.  In  the 
opinion  of  the  majority  that  letter  gives  the  bank  not  only  power 
to  retain  the  property  until  they  are  relieved  of  advances  made 
by  them,  whilst  Mrs.  McArthur  continues  to  be  owner  of  the 
reversionary  interest,  but  an  absolute  right  to  retain  it  for  advances 
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made  to  her  or  her  firm,  after  she  has,  with  the  full  knowledge  of  H.  L.  (Sc.) 

the  bank,  transferred  her  whole  rights  as  reversioner  to  an  onerous  1886 

assignee,  having  no  interest  in  those  advances,  and  being  under  union  Bank 

no  obligation  to  secure  them.    At  your  Lordships'  Bar  Counsel  0F  Sc°TLANI' 

for  the  respondents  not  onlv  admitted  but  maintained  that,  as  a  National 
1  J  .  Bank  of 

necessary  consequence  of  that  construction,  the  bank  had  the  right  Scotland. 

to  lend  to  Mrs.  McArthur,  on  the  security  of  the  property,  and  Lord  Watson. 

to  the  full  extent  of  its  value,  although  she  had  sold  the  reversion 

as  it  stood,  and  had  expressly  undertaken  not  to  borrow,  and  the 

sale  and  the  terms  of  that  undertaking  had  been  intimated  to  the 

bank  before  any  advance  was  made.  According  to  the  view  taken 

by  the  minority,  the  only  debts  falling  within  the  arrangement 

embodied  in  the  letter  are  advances  made  by  the  bank  upon  the 

credit  of  Mrs.  McArthur,  and  affecting  her  beneficial  interest  in 

the  estate  which  was  feudally  vested  in  them ;  and  therefore  the 

bank  had  no  right  to  make  advances  affecting  that  beneficial 

interest,  after  they  became  aware  that  she  had  been  divested  of 

her  interest  by  an  assignation  to  the  appellants. 

I  cannot  say  that  I  have  had  any  difficulty  in  preferring  the 
construction  of  the  personal  contract  between  Mrs.  McArthur  and 
the  respondents,  which  was  adopted  by  the  minority  of  the 
judges  ;  and  seeing  that  I  have  been  influenced  by  the  very 
same  reasons  which  have  already  been  fully  stated  by  their  Lord- 
ships, I  shall  not  repeat  them.  It  is  a  necessary  consequence  of 
that  construction  that  the  preferable  claim  of  the  respondents 
upon  the  subjects  vested  in  them  must,  in  a  question  with  the 
appellants,  be  limited  to  the  debt  due  to  them  from  Mrs.  McArthur 
and  her  firm,  at  the  time  when  the  appellants'  assignation  was 
intimated,  the  appellants  having  priority  for  advances  made  after 
that  date.  Upon  the  terms  of  the  back-letter,  I  should  have 
come  to  that  conclusion  quite  independently  of  the  decision  of 
this  House  in  Hopkinson  v.  Bolt  (1).  The  principle  of  that  deci- 
sion, of  which  I  entirely  approve,  does  not  rest  upon  any  rule  or 
practice  of  English  conveyancing,  but  upon  principles  of  natural 
justice.  The  circumstances  of  the  two  cases  are  in  many  respects 
very  analogous ;  but  it  is  in  my  opinion  quite  sufficient,  for  the 
decision  of  this  case,  that  the  terms  of  their  personal  contract 

(1)  9  H.  L.  C.  614. 
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H.  L.  (Sc.)  with  Mrs.  McArthur  precluded  the  respondents  from  making 

1886      advances  to  her  upon  the  security  of  property  which  was  known 

Union  Bank  by  them  to  belong  in  reality  not  to  her,  but  to  the  appellants,  as 
of  Scotland  , 

her  onerous  assignees. 

Notwithstanding  the  importance  of  the  present  case,  I  have 

confined  myself  to  these  somewhat  desultory  observations,  because 

Lord  Watson.  I  entirely  concur  in,  and  can  add  nothing  to,  the  reasoning  of 

the  five  learned  judges,  who  constituted  the  minority  in  the 

Court  below. 

I  am  of  opinion  that  the  interlocutor  appealed  from  ought  to 
be  reversed,  with  costs,  and  that  your  Lordships  ought  to  answer 
the  second  question  in  the  special  case  in  the  affirmative, 


Lokd  Blackburn: — 

My  Lords,  I  have  read  with  attention  the  different  judgments 
delivered  in  this  case  below. 

I  have  also  had  the  advantage  of  reading  in  print  the  opinion 
of  my  noble  and  learned  friend,  Lord  Watson. 

I  do  not  think  any  benefit  would  be  gained  by  my  saying 
more  than  that  I  agree  with  the  judgment  proposed. 

Interlocutor  appealed  from  reversed.  Respondents  to 
pay  to  appellants  the  costs  hoth  in  this  House  and 
in  the  Court  below. 

Lords'  Journals,  10th  December,  1886. 

Agents  for  the  appellants  :  Murray,  Hutchins,  &  Co.,  for  J.  &  F. 
Anderson,  W.  S.,  Edinburgh. 

Agent  for  respondents :  Andrew  Beveridge,  for  Dove  &  Lock- 
hart,  S.  S.  C,  Edinburgh. 
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MAKY   ELIZABETH   ALLEN   and  her 
Husband   . 


Plaintiffs  ; 


J.  a* 


1886 


AND 


Nov.  17,  18. 


THE  QUEBEC  WABEHOUSE  COMPANY  Defendant. 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH,  LOWER 

CANADA. 


Where  there  have  been  concurrent  findings  of  fact  by  the  Courts  below, 
the  question  in  appeal  is  not  what  conclusion  their  Lordships  would  have 
arrived  at  if  the  matter  had  for  the  first  time  come  before  them,  but 
whether  it  has  been  established  that  the  judgments  of  the  Courts  below 
were  clearly  wrong. 

Naragunty  Lutchmeedavamah  v.  Vengama  Naidoo  (9  Moore's  Ind. 
Ap.  Ca.  87),  and  Tareenyclium  Bonnerjee  v.  Maitland  (11  Moore's  Ind. 
Ap.  Ca.  338)  followed. 


APPEAL  from  a  decree  of  the  Court  of  Queen's  Bench  for 
Quebec  (Oct.  8,  1884),  affirming  a  decree  of  the  Superior  Court 
of  the  province  of  Quebec,  district  of  Quebec  (Sept.  12,  1883), 
The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Sir  W.  Phillimore,  Q.C.,  and  Barnes,  for  the  appellants,  con- 
tended that  the  evidence  proved  the  rotten  and  defective  condition 
of  the  post  and  wharf,  which  the  appellants  had  no  reason  to 
suspect,  and  of  which  they  had  no  notice.  That  condition  was  the 
sole  cause  of  the  accident.  The  evidence  negatived  the  respon- 
dents' contention  that  the  vessel  was  not  sufficiently  moored  to 
the  wharf,  and  that  she  should  have  been  made  fast  to  more  than 
one  post.  There  was  breach  of  contract  by  the  respondents  and 
breach  of  their  implied  warranty  that  the  mooring-post  and 
wharf  were  fit  for  the  vessel  to  be  moored  to.  There  was  in  law 
a  warranty  of  the  post  similar  to  a  warranty  of  seaworthiness,  that 
it  was  reasonably  fit  for  the  purpose  for  which  it  was  wanted. 
As  for  the  law  of  warranty  in  Lower  Canada,  see  Civil  Code  of 

*  Present: — Lord  FitzGerald,  Lord  Hersciiell  and  Sir  Barnes  Peacock. 
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J.  C.  L.  C,  chap.  2,  tit.  7,  ss.  1,  2,  and  3,  especially  arts.  1605,  1612, 
1886      1613,  and  1614.    [Sik  Baknes  Peacock  referred  to  art.  1601.] 

Allen     Francis  v.  Coekrell  (1) ;  Hyman  v.  Nye  (2)  ;  Beadheacl  v.  Midland 
Bailway  Company  (3) ;  The  William  Lindsay  (4). 


Quebec 
"Warehouse 
Company. 


Myburgh,  Q.C.,  and  Jeune,  for  the  respondent,  were  not  called 
upon. 

The  judgment  of  their  Lordships  was  delivered  by 
Lokd  Hekschell  : — 

This  is  an  appeal  by  Mary  Elizabeth  Allen  and  John  Henry 
Allen,  her  husband,  plaintiffs  in  an  action  brought  by  them  against 
the  Quebec  Warehouse  Company,  to  recover  damages  for  an  injury 
sustained  by  a  ship  belonging  to  the  female  plaintiff  in  the  month 
of  November,  1880.  The  action  was  brought  in  the  Superior  Court 
of  the  province  of  Quebec,  and  the  judge  of  first  instance  dis- 
missed the  action.  The  plaintiffs  then  appealed  to  the  Court  of 
Queen's  Bench  of  the  province  and  that  Court  affirmed  the  judg- 
ment of  the  Court  of  first  instance.  The  present  respondents,  who 
were  the  defendants  in  that  action,  themselves  brought  an  action 
against  the  present  appellants  to  recover  damages  for  the  injury 
which  their  quay  and  appliances  had  sustained  owing  to  the 
same  disaster,  which  action  was  likewise  dismissed  in  both  Courts. 
There  is  no  appeal  so  far  as  regards  the  decision  in  that  action, 
and  their  Lordships  have  only  to  deal  with  the  first  action,  viz., 
the  action  of  Mrs.  Allen  and  her  husband  against  the  Quebec 
Warehouse  Company. 

It  appears  that  about  the  3rd  of  November,  1880,  Mrs.  Allen 
entered  into  a  contract  with  the  respondents  for  a  mooring  berth 
for  a  vessel  called  the  Bridgeivater  at  the  respondents'  wharf  and 
booms ;  and  that  contract  being  entered  into,  the  Bridgewater 
was  placed  in  position  and  moored,  and  remained  so  moored  until 
the  21st  day  of  that  month,  when,  during  stormy  weather  (the 
nature  of  which  will  be  referred  to  hereafter),  the  vessel  broke 
adrift,  the  post  or  a  portion  of  the  post  to  which  the  vessel  was 

(1)  Law  Eep.  5  Q.  B.  501.  (3)  Law  Eep.  4  Q.  B.  379. 

(2)  6  Q.  B.  D.  685.  (4)  Law  Eep.  5  P.  C.  338. 
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Company. 


moored  was  drawn  out  from  the  quay,  and,  owing  to  this,  the      j.  c. 

vessel  sustained  very  considerable  injury.   An  action  was  brought  1886 

to  make  the  defendants  liable  for  that  injury,  the  foundation  of  Allen 

the  action  being  that  the  disaster  arose  from  the  fact  that  the     rt  v- 

0  <      m  Quebec 

post  was  rotten  and  not  fit  for  the  purpose  for  which  it  had  been  Warehouse 
used  and  was  intended  to  be  used.  Both  the  Courts  below  have 
taken  a  view  unfavourable  to  the  appellants  upon  the  facts,  and 
no  question  of  law  appears  to  their  Lordships  really  to  be  in  dis- 
pute, or  to  have  been  dealt  with  in  any  way  erroneously  by  the 
learned  judges  in  the  Courts  below.  It  does  not  appear  to  their 
Lordships  to  be  necessary  to  consider  whether  the  contract  which 
was  made  in  the  present  case  was  a  lease  or  hiring  within  the 
terms  of  the  Civil  Code  of  Lower  Canada  to  which  their  attention 
has  been  called,  nor  to  say  whether,  strictly  speaking,  there  was 
a  warranty  such  as  has  been  contended  for,  because  their  Lord- 
ships think  there  can  be  no  doubt  what  the  character  of  the 
contract  made  between  the  parties  substantially  was.  Whether 
it  be  called  a  warranty  or  not,  there  can  be  no  doubt  that  inas- 
much as  the  respondents  gave  the  appellants  for  valuable  con- 
sideration the  use  of  their  mooring  appliances  to  moor  the 
appellants'  vessel,  it  was  an  essential  part  of  that  contract  that 
the  mooring  appliances,  taking  them  altogether,  were  fit  and 
proper  for  ordinary  use  by  prudent  persons,  and  were  not  in  such 
a  condition  that  if  properly  used  the  vessel  which  moored  to 
them  would  suffer  from  reliance  being  placed  upon  them.  On 
the  other  hand  the  company  who  gave  to  the  appellants  the  use 
of  these  mooring  appliances  had  equally  a  right  to  expect  that 
the  mooring  appliances  as  a  whole  would  be  used  in  the  manner 
in  which  a  prudent  and  reasonably  skilful  person  would  use  such 
appliances ;  and  their  Lordships  can  see  no  reason  to  think  that 
any  erroneous  view  in  regard  to  the  true  relation  of  the  parties 
was  taken  by  either  of  the  Courts  below.  No  doubt  the  obliga- 
tion may  be  expressed  in  different  ways,  and  it  may  be  to  some 
extent  a  question  of  words,  whether  it  is  spoken  of  as  an  essential 
part  of  the  contract,  or  as  a  warranty,  or  in  any  other  particular 
way  ;  but  looking  at  the  substance  of  the  matter,  their  Lordships 
see  no  reason  to  suppose  that  the  Courts  below  have  dealt  with,  it 
erroneously. 
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J.  0.  The  case  put  by  the  appellants  in  their  factum  is  thus  stated  : 

1886       "It  is  obvious,  from  the  nature  of  respondents'  business,  that 
Allen     under  their  contract  with  the  first  appellant  they  warranted  that 
Quebec     their  wharf,  booms,  and  block,  and  the  mooring-posts  upon  them 
Warehouse  were  in  good  order  and  condition,  and  sufficient  for  the  purposes 
—       for  which  they  were  intended.     Their  obligation  went  un- 
doubtedly to  this  extent,  and  for  any  failure  in  this  respect  on 
their  part  occasioning  loss,  they  would  be  liable,  assuming  that 
there  was  no  contributory  negligence  by  the  other  party.  0m 
the  other  hand  it  was  incumbent  upon  the  people  of  the  ship  to 
moor  her  skilfully  and  properly,  in  reliance,  however,  upon  the 
soundness  of  the  gear  provided  by  the  wharfinger."    That  is  the 
statement  of  their  view  of  the  law  by  the  appellants,  and  that 
view  seems  to  have  been  the  one  dealt  with  by  the  Courts  below 
in  considering  the  facts  of  the  case. 

Their  Lordships  having  arrived  at  the  conclusion  that  there 
has  been  no  error  in  point  of  law,  the  sole  question  that  remains 
for  determination  is  whether  the  judgment  of  the  Court  below 
ought  to  be  reversed  on  the  ground  that  the  judges  have  taken 
an  erroneous  view  of  the  facts.  Now,  it  has  always  been  the  view 
taken  by  this  Committee  in  advising  Her  Majesty,  when  the  ques- 
tion for  determination  has  been  whether  the  concurrent  judg- 
ment of  the  judges  who  have  been  unanimous  below  should  b© 
supported  or  reversed,  that  unless  it  be  shewn  with  absolute 
clearness  that  some  blunder  or  error  is  apparent  in  the  way  in 
which  the  learned  judges  below  have  dealt  with  the  facts,  this 
Committee  would  not  advise  Her  Majesty  that  the  judgment 
should  be  reversed.  That  principle  has  been  laid  down  in  many 
cases.  On  this  point  the  observations  of  Lord  Kingsdown? 
in  Naragunty  Lutchmeedavamah  v.  Vengama  Naidoo  (1),  may  be 
quoted.  "  It  is  not,"  he  says,  "  the  habit  of  their  Lordships,  unless 
in  very  extraordinary  cases,  to  advise  the  reversal  of  a  decision  of 
the  Courts  of  India  "  (and  the  principle  is  equally  applicable  to 
other  Courts)  "  merely  on  the  effect  of  evidence  or  the  credit  due 
to  witnesses.  The  judges  there  have  usually  better  means  of 
determining  questions  of  this  description  than  we  can  have,  and 
when  they  have  all  concurred  in  opinion  it  must  be  shewn  very 
(1)  9  Moore's  Ind.  Ap.  Ca.  87. 
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clearly  that  they  were  in  error  in  order  to  induce  us  to  alter  their      J.  C. 
judgment."  And  Lord  Cairns  uses  these  words  in  delivering  the  1886 
opinion  of  their  Lordships  in  a  subsequent  case,  Tareeny  Chum  Allen 
Bonnerjee  v.  Maitland  (1):  "Now,  the  learned  judges  in  the  Qn^E<3 
Courts  below,  the  two  judges  in  the  primary  Court,  and  the  three  ^^^SE 

judges  in  the  Court  of  Appeal,  have  all  arrived,  without  hesita-   

tion,  at  the  conclusion  that  the  debt  of  43,674  rupees  was  not  a 
bona  fide  debt  due  from  Obhoy  Churn,  and  it  would  be  far  from 
consistent  with  the  rules  which  their  Lordships  have  always  laid 
down  in  dealing  with  cases  of  this  kind  for  them  to  reverse  a 
decision  upon  a  question  of  fact  thus  unanimously  arrived  at 
by  five  judges  unless  the  very  clearest  proof  were  adduced  to 
their  Lordships  that  that  decision  was  erroneous.  It  is  true  that 
only  the  two  primary  judges  had  before  them  the  witnesses  or 
the  witness  who  were  or  was  examined,  but  the  three  judges  of 
the  Court  of  Appeal,  conversant  with  testimony  of  the  kind 
which  has  to  be  dealt  with  in  this  case,  were  of  opinion  that  the 
two  judges  of  the  Court  below  had  arrived  at  a  just  conclusion 
upon  the  evidence  that  was  adduced."  Their  Lordships  entirely 
adhere  to  the  views  thus  expressed,  and  therefore  they  do  not 
consider  that  the  question  they  have  to  determine  is,  what  con- 
clusion they  would  have  arrived  at  if  the  matter  had  for  the  first 
time  come  before  them,  but  whether  it  has  been  established  that 
the  judgments  of  the  Courts  below  were  clearly  wrong.  Now, 
taking  the  obligation  to  be  that  to  which  attention  has  already 
been  called,  the  question  raised  by  the  case  is,  whether  the 
learned  judges  were  wrong  in  holding  that  the  appellants'  claim 
was  not  well  founded,  inasmuch  as  the  disaster  which  occurred 
was  not  solely  due  to  the  imperfections  of  the  post  which  was  said 
to  be  imperfect,  but  was  due,  in  part  at  all  events,  to  other  causes 
for  which  the  appellants  were  themselves  to  blame.  No  doubt 
with  regard  to  the  condition  of  the  post  there  was  a  great  deal  of 
evidence  tending  to  shew  that  it  was  more  or  less  unsound ;  and 
there  was  evidence  of  weight  tending  to  shew  that  the  unsoundness 
was  considerable,  though  that  evidence  was  certainly  not  of  the 
definite  character  which  their  Lordships  would  have  desired.  It 
is  to  be  observed  that  the  Court  below  had  the  opportunity 
(1)  11  Moore's  Tnd.  Ap.  Ca.  333. 
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J.  C.  (whether  it  was  exercised  or  not  their  Lordships  are  not  aware) 

1886  of  looking  at  the  piece  of  the  post  itself,  so  as  to  be  able  by  their 

Allen.  own  eyes  to  test  to  some  extent  the  evidence  given  by  the 

Quebec  witnesses,  which  was  of  a  very  contradictory  character.    That  is 

Warehouse  an  advantage  which  they  had  which  their  Lordships  on  the 
Company.  .  . 
  present  occasion  do  not  possess.    Jout  taking  it  to  be  established 

that  the  post  was  more  or  less  infirm,  that  does  not  dispose,  as 
the  appellants  have  contended  it  does,  of  the  whole  case.  If  it 
rested  upon  that  alone,  no  doubt  a  very  strong  case  was  estab- 
lished on  the  part  of  the  appellants  ;  but  the  question  then  arises 
whether  in  the  circumstances  which  existed  prior  to  the  disaster 
the  appellants  were  entitled  to  trust  solely  to  the  particular  post 
to  which  their  vessel  was  attached,  and  to  say  that  the  vessel  was 
properly  moored,  and  that  they  were  using  the  appliances,  of 
which  they  had  obtained  the  use,  in  a  proper  manner,  by  moor- 
ing the  bow  of  the  ship  to  that  post  and  to  that  post  alone. 
Upon  this  point  again  there  was  contradictory  testimony.  There 
was  some  evidence  that,  being  moored  as  they  were  to  the  one 
post  alone,  they  were  properly  moored,  but  there  was  evidence 
of  a  weighty  character  to  the  contrary ;  and  what  their  Lordships 
would  desire  specially  to  point  to  is  this,  that  the  question  is  not 
whether  it  was  proper  at  any  time  or  under  any  circumstances  to 
moor  to  the  one  post  alone.  It  may  well  be  that  under  certain 
circumstances  and  at  certain  times  the  post  was  sufficient  for  the 
purpose,  and  indeed  it  proved  itself  to  be  so,  for  it  held  this  very 
ship  in  position  for  many  days.  But  then  arose  circumstances  of 
a  different  character,  viz.,  a  ga]e,  called  by  the  master  a  violent 
gale,  by  the  mate  a  strong  gale,  or  a  fresh  gale, — it  matters  not 
what  designation  be  given  to  it — and  undoubtedly  with  the  gale 
there  was  also  in  the  same  direction  a  strong  tide,  both  forcing 
the  ship  the  same  way.  Under  these  circumstances  was  it  a 
prudent  and  proper  use  of  the  appliances  put  at  the  appellants' 
service  under  the  contract  to  continue  moored  to  one  post  only  ? 
There  is  str'ong  evidence  that  it  was  not.  The  evidence  on  the 
point  is  contradictory,  but  their  Lordships  are  not  prepared  to 
say  that  the  Courts  below  were  wrong  in  holding  that  the  true 
conclusion  was  that,  under  the  circumstances  which  existed 
shortly  before  the  disaster,  those  who  had  the  use  of  the  mooring 
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appliances  were  not  using  them  in  a  reasonably  skilful  and  J.  C. 

prudent  manner.    If  that  conclusion  be  the  right  one,  and  if  it  1886 

has  not  been  shewn  (and  their  Lordships  think  it  has  not  been  allen 

shewn)  that  if  the  mooring  appliances  had  been  used  in  a  proper  q^ec 

and  skilful  manner,  the  accident  would  nevertheless  have  hap-  Warehouse 

7  , ,  COMPAOT. 

pened  by  reason  of  the  rottenness  of  the  post,  their  Lordships'   

view  is  that  the  judgments  of  the  Courts  below  cannot  be  dis- 
turbed, and  their  Lordships  will  therefore  advise  Her  Majesty 
that  the  judgment  appealed  from  be  affirmed  and  the  appeal  dis- 
missed with  costs. 

Solicitors  for  appellants:  Gregory,  Bowolifes,  Bawle,  &  John- 
stone. 

Solicitors  for  respondent :  Bompas,  Bischoff,  Boclgson,  &  Coxe. 


[PEIVY  COUNCIL.] 

WILLEM  HIDDIJSTGH  Appellant  ;       J.  a* 

AND  1886 

ABEAHAM  DENYSSEN     ......    Eespondent.    Nov-  20- 

ON  APPEAL  FROM  THE  SUPEEME  COUET  OF  THE  COLONY  OF 
THE  CAPE  OF  GOOD  HOPE. 

Practice — Consolidation  of  Appeals. 

Their  Lordships  will  consolidate  appeals  at  any  stage  if  it  appears  con- 
venient that  they  should  be  heard  together.  An  appeal  was  struck  out  of 
the  board  and  ordered  to  be  consolidated  with  two  other  appeals  arising  out 
of  the  same  will,  but  in  a  suit  which  had  not  been  instituted  till  a  year  after 
the  first  appeal  had  been  admitted. 

This  was  a  motion  for  the  consolidation  of  three  appeals,  under 
the  following  circumstances  : — 

On  the  16th  of  November,  1883,  the  appellant  and  three  others, 
heirs  under  the  will  of  Petrus  Hofstede  Hiddingh,  deceased,  sued 
the  respondent,  in  the  capacity  of  secretary  to  the  South  African 
Association  for  the  administration  and  settlement  of  estates,  and 

*  Present: — Lord  Hobiiouse,  Lord  Hersciiell,  Sir  Barnes  Peacock,  and 
Sir  Etohard  Couch. 
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J.  C.      two  others,  the  executors  testamentary  jointly  with  the  respon- 
1886       dent  of  the  estate  of  the  deceased,  for  damages  alleged  to  have 
Hiddingh    been  sustained  by  the  heirs  by  reason  of  the  negligence,  delay  ? 
Dbnyssen    an(^  breach  of  duty  on  the  part  of  the  executors  in  liquidating 

  the  estate  and  disposing  of  certain  shares  forming  part  of  the 

estate.  They  also  claimed  the  amendment  of  a  certain  liquida- 
tion account  by  the  striking  out  of  certain  items  charged  for 
advertising  the  sale  of  and  calling  for  tenders  for  the  said  shares. 

The  action  came  on  for  trial  before  the  Supreme  Court  on 
the  14th  of  January,  1884,  and  judgment  was  given  for  the  defen- 
dants. 

On  the  28th  of  April,  1884,  an  appeal  was  admitted  by  the 
Supreme  Court  to  Her  Majesty  in  Council.  This  was  the  first  of 
the  three  appeals  which  it  was  now  sought  to  consolidate. 

On  the  5th  of  May,  1885,  the  appellant  alone  commenced  a 
second  action  against  the  respondent  in  his  said  capacity  and 
as  the  administering  executor  of  the  estate  of  the  deceased,  and 
the  administrator  of  certain  trust  funds  belonging  to  the  appel- 
lant and  the  agent  of  the  said  appellant,  and  against  his  co- 
executors,  claiming  in  substance :  (1)  That  the  interest  on  the 
entailed  portion  (three-fourths)  of  the  appellant's  share  of  the 
testator's  estate  between  the  date  of  his  death  and  the  date  of 
the  credits  to  the  appellant's  entailed  estate  should  be  paid  to  the 
appellant,  and  not  added  to  the  capital  of  such  entailed  estate. 

(2.)  That  the  association  be  ordered  to  expunge  from  their 
accounts  any  charge  for  commission  beyond  the  sum  of  £500 
bequeathed  by  the  testator. 

(3.)  That  the  securities  from  time  to  time  representing  the 
entailed  estate  be  kept  separate  and  distinct  from  the  proper 
moneys  of  the  association,  and  that  the  appellant  be  credited 
with  and  be  paid  the  actual  interest  received  by  the  association 
upon  the  entailed  capital  administered  by  the  association. 

(4.)  Damages  against  the  executors  for  negligence  in  and 
about  the  sale  of  certain  shares  forming  part  of  the  said  testator's 
estate. 

A  plea  of  res  judicata  by  reason  of  the  judgment  in  the  first 
action  was  set  up  by  way  of  exception  to  the  allegations  of  negli- 
gence on  the  part  of  the  respondent  and  his  co-executors,  and 
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was  sustained  by  the  Court.    Upon  the  other  points  raised  by  the      J.  O. 
appellant  the  judgment  of  the  Court,  which  was  delivered  on  1886 
the  13th  of  July,  1885,  was  partly  in  favour  of  the  appellant  hiddingh 
and  partly  in  favour  of  the  respondent.    On  the  21st  of  July, 

1885,  both  the  appellant  andn  the  respondent  obtained  leave  to   

appeal  to  Her  Majesty  in  Council  from  such  parts  of  the  said 
judgment  as  were  adverse  to  them  respectively.  The  appellant 
now  presented  his  petition  to  consolidate  these  two  cross-appeals 
from  the  judgment  of  the  13th  of  July,  1885,  with  the  appeal 
from  the  judgment  of  the  14th  of  January,  1884.  The  last- 
mentioned  appeal  stood  in  the  list  for  hearing  within  five  of 
the  appeal  then  being  heard  by  the  Judicial  Committee.  The 
printed  case  had  not  yet  been  lodged  in  the  two  cross-appeals,  to 
the  consolidation  of  which  no  objection  was  made. 

Haldane,  for  the  appellant,  contended  that  all  the  appeals 
arose  out  of  the  same  will,  that  the  decision  in  the  first  action 
had  been  pleaded  as  res  judicata  in  the  second,  and  that  the 
consolidation  would  cause  a  great  saving  of  expense. 

Mackarness,  for  the  respondent,  contended  that  there  had  been 
two  distinct  causes  and  judgments  in  the  Court  below,  separated 
by  an  interval  of  a  year  and  a  half,  and  that  there  ought  to  be 
no  consolidation  without  the  consent  of  the  respondent.  The 
subject-matter  of  the  second  appeal  was  in  the  main  of  a  different 
character  from  that  of  the  first.  The  saving  of  expense  by  con- 
solidation would  be  trifling,  and  the  appellant's  delay  in  regard 
to  the  first  appeal  disentitled  him  to  consideration  on  that  point. 
He  referred  to  Macpherson's  Practice  of  the  Privy  Council, 
2nd  ed.,  pp.  92,  93,  and  Moofti  Mohummud  Ubdoollah  and  Another 
v.  Baboo  Mootechund  (1). 

Theik  Lokdships  were  of  opinion  that  both  appeals  dealt  with 
practically  the  same  subject-matter,  and  that  there  would  be  a 
saving  of  expense  if  they  were  heard  together,  and  made  an  order 
to  that  effect. 

Solicitors  for  appellant :  Burchell  &  Co. 
Solicitors  for  respondent :  Venning,  Sons  &  Mannings. 
(1)  1  Moore's  Ind.  Ap.  Oa.  363. 
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J.  C* 


PKICE 


Plaintiff  ; 


1886 


AND 


Defendant. 


ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR  LOWER 

CANADA. 


Law  of  Canada — Quasi  Contract — Civil  Code,  art.  1041 — Commencement 

de  Preuve. 

Where  a  landowner  has  empowered  his  agent  to  aliene,  and  such  agent 
has  without  a  completed  contract  to  sell  allowed  an  intending  purchaser  to 
take  possession  of  a  plot,  effect  substantial  improvements  in  the  reasonable 
expectation  of  obtaining  a  transfer  on  paying  a  proper  price,  and  then 
transfer  to  the  defendant,  who  in  turn  effected  improvements : — 

Held,  that  such  landowner  has  thereby  laid  himself  under  an  obligation, 
such  as  in  Civil  Code,  art.  1041,  is  called  a  quasi  contract,  to  confirm  the 
defendant's  possession  and  title  upon  payment  of  the  price  thereof  accord- 
ing to  the  rate  ruling  at  the  time  of  commencing  the  improvements  with 
interest  from  that  date. 

Commencement  de  preuve  must  be  some  written  evidence  which  lends 
probability  to  that  which  is  sought  to  be  proved  by  oral  evidence. 


Appeal  from  a  decree  of  the  Court  of  Queen's  Bench  (Oct.  8, 
1884),  reversing  a  decree  of  the  Superior  Court  (Nov.  2,  1883). 
The  facts  are  stated  in  the  judgment  of  their  Lordships. 
The  first  Court  held  in  favour  of  the  appellant,  and  ordered 
him  to  be  put  into  possession  of  the  land  in  suit,  reserving  to 
the  respondent  recourse  for  his  improvements  on  the  land. 

The  Court  of  Queen's  Bench  (Dorian,  C.  J.,  Monk,  Cross,  and 
Kaby,  JJ.,  Cross,  J.,  dissenting),  held  that  the  appellant  was  not 
entitled  to  the  land,  but  only  to  compel  the  respondent  to  pass 
title  to  it  and  pay  the  price  for  it.  The  Court  held  also  that  the 
sum  paid  into  Court  was  not  sufficient,  as  it  should  have  included 
interest  during  the  time  possession  had  been  held  by  the  respon- 
dent and  his  predecessors  in  title. 

*  Present : — Lord  Bramwell,  Lord  Hobhouse,  Lord  Herschell,  Sir  Barne 
Peacock,  and  Sir  Richard  Couch. 
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Bompas,  Q.C.,  and  Jeune,  for  the  appellant,  contended  that  the      J.  C. 
respondent  conld  not  succeed  without  a  contract  in  writing,  or,  at  188G 
all  events,  without  producing  a  written  commencement  de  preuve,  Price 
which  he  had  failed  to  do.    There  was  no  sufficient  evidence  from  xiJtjlt. 
which  a  quasi  contract  could  be  presumed  or  held  to  be  estab- 
lished  within  the  meaning  of  Civil  Code,  art.  1041.  There 
was  no  sufficient  evidence  according  to  French  law  to  establish 
the  respondent's  case.    Beaudry,  moreover,  had  no  authority  to 
sell,  nor  could  a  sale  be  implied  from  his  acts.    Eeference  was 
made  to  Civil  Code,  1605,  1608 ;  Pothier,  Obligations,  sect.  113  ; 
Ancien  Denizart,  vo.  Commencement  de  preuve,  sect.  2 ;  Nouveau 
Denizart,  vo.  Commencement  de  preuve  :  Lacroix  v.  Lambert  (1)  ; 
Lawrence  v.  Stuart  (2) ;  Macdonald  v.  Lambe  (3). 

The  respondent  did  not  appear. 

The  judgment  of  their  Lordships  was  delivered  by 

LOKD  HOBHOUSE  : —  Dee.  11. 

In  this  case  the  plaintiff,  who  is  also  the  appellant,  seeks  to 
recover  a  plot  of  land  in  the  possession  of  the  defendant,  and 
the  question  is  whether  the  transactions  which  passed  between  the 
plaintiff  and  his  agents  on  the  one  hand,  and  the  defendant  and 
his  predecessors  in  title  on  the  other,  are  such  as  to  preclude  the 
plaintiff  from  recovering  the  land.  The  defendant,  now  respon- 
dent, has  not  appeared  on  the  appeal,  so  that  their  Lordships 
are  under  the  disadvantage  of  deciding  the  case  on  an  ex  parte 
hearing. 

The  land  in  question  is  a  small  portion  of  a  tract  of  wild  wood- 
land purchased  by  the  plaintiff  in  the  year  1865,  and  then  lotted 
out  by  him  for  settlement.  The  plaintiff  himself  appears  to  have 
taken  little  or  no  personal  part  in  the  management.  He  employed 
as  local  agent  one  Mr.  Beaudry,  and  as  superior  agent  his  brother 
David  Price,  who  resided  at  a  distance,  apparently  in  Quebec. 

Beaudry  kept  a  book  in  which  he  entered  the  names  of  persons 

who  desired  to  acquire  plots  of  land.    It  appears  that  settlers 

entered  freely  upon  vacant  plots,  and  effected  improvements  upon 

them,  without  any  title  except  the  entry  of  their  names  in  the 

(1)  12  Low.  Can.  Rep.  229.  (2)  G  Low.  Can.  Rep.  294. 

(3)  Law  Eep.  1  P.  C.  539. 
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J.  C.  book ;  and  perhaps  that  formality  was  not  always  observed. 
1886  When  one  of  them  became  desirous  of  perfecting  his  title,  or 
Price  was  warned  by  Beaudry  that  he  must  either  pay  for  the  land  or 
rEAijTT     &*ve  ^  UP'  ^e  wou^  repair  to  Beaudry's  office  and  take  up  a 

  formal  contract  on  payment  of  the  price  or  of  some  instalment 

of  it.  The  contracts  were  prepared  by  Beaudry,  and  signed  by 
the  plaintiff  or  by  David  Price.  Beaudry  states  that  David 
Price  sometimes  refused  to  sign  the  deeds  forwarded  to  him,  but 
he  does  not  shew  under  what  circumstances. 

In  November,  1865,  Beaudry  received  instructions  from  David 
Price,  which  are  not  quite  clear,  owing  to  that  gentleman's  very 
imperfect  mastery  of  the  French  language  in  which  he  wrote. 
They  related  to  the  order  in  which  the  plots  should  be  sold,  to 
the  purchase-money  for  them,  and  to  the  wood  upon  them ;  and 
he  states  that  certain  persons  had  applied  to  him  for  plots,  and 
that  he  had  referred  them  to  Beaudry  as  his  agent. 

Prior  to  1872  one  Ludger  Neault  applied  for  the  plot  now  in 
question,  which  is  distinguished  as  No.  34  of  Kange  B  North, 
and  his  name  was  entered  for  it  in  Beaudry's  book,  but  he  did 
not  work  upon  it.  In  1872  he  made  over  his  interest  (gratui- 
tously it  seems)  to  Marcelin  Perron,  who  wished  at  once  to 
improve  the  land.  Perron's  evidence  is  to  this  effect :  he  did 
not  go  to  Beaudry's  offices  to  give  in  his  name ;  he  only  asked 
him  for  permission  to  work  and  to  build  a  flour  mill  on  the  plot. 
He  told  Beaudry  that  he  had  purchased  the  plot  from  Ludger 
Neault  on  the  same  conditions  on  which  Neault  held  it,  and 
asked  if  he  might  work  on  it  and  build  a  flour  mill ;  Beaudry 
said  Yes,  telling  him  to  work.  Upon  this  Perron  entered,  cleared 
a  small  quantity  of  land,  and  built  his  mill.  In  November, 
1873,  he  sold  his  interest  to  the  defendant  for  900  dollars.  The 
defendant  has  been  in  possession  ever  since,  and  has  effected 
larger  improvements  in  the  shape  of  clearances,  buildings,  and 
roads.  He  has  also  paid  the  local  taxes  and  contributions,  and 
the  municipal  officers  say  that  he  paid  them  as  proprietor.  But 
he  has  never  got  a  written  contract,  nor  has  he  paid  any 
purchase-money. 

In  December,  1882,  the  plaintiff  gave  the  defendant  notice  to 
quit,  and  immediately  afterwards  brought  the  present  action,  in 
which  he  claims  possession  of  the  land  with  $400  damages. 
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After  action  brought  the  defendant  tendered  $150  as  the  pur-      J.  C. 
chase-money,  and  paid  that  sum  into  Court,  alleging  that  the  1886 
plaintiff  or  his  agents  had  fixed  the  purchase-money  at  that  price 
amount  in  the  preceding  October.  XT  v' 

The  Superior  Court  gave  the  plaintiff  a  decree  for  possession   

with  costs,  saving  to  the  defendant  the  right  to  recover  the  value 
of  his  improvements.  The  defendant  appealed,  when  the  Court 
of  Queen's  Bench  reversed  the  decree,  and  dismissed  the  action 
with  costs,  reserving  to  the  parties  all  rights  which  either  could 
enforce  against  the  other  in  respect  of  the  said  immovable 
property.    That  is  the  decree  now  appealed  from. 

The  ground  laid  by  the  Court  for  their  decree  is  that  the 
defendant  and  Perron  were  put  into  possession  of  the  land,  had 
possessed  it  for  more  than  ten  years,  and  had  made  substantial 
improvements  within  the  sight  and  knowledge  and  with  the 
consent  of  the  plaintiff  by  means  of  his  agents,  and  on  a  promise 
that  he  would  consent  to  a  deed  of  sale  for  the  price  of  $150. 

Their  Lordships  cannot  find  their  way  to  the  whole  of  the 
conclusion  thus  expressed.  The  transactions  between  Beaudry 
on  the  one  hand  and  Ludger  Neault  and  his  successors  on  the 
other,  rest  entirely  on  Perron's  evidence.  It  has  been  shewn 
under  what  circumstances  Perron  entered  and  made  improve- 
ments. Translating  his  language  freely,  he  proceeds  thus :  "  I 
did  not  ask  to  buy  the  plot  of  Beaudry.  I  only  asked  him  if  I 
might  work  and  build  a  flour-mill.  I  had  bought  the  plot  of 
Neault.  I  was  bound  to  observe  the  conditions  under  which  the 
plot  had  been  sold  to  him,  that  is  to  say,  Beaudry  had  to  notify 
to  Neault  to  come  in  and  take  up  his  contract.  I  never  asked 
Neault  what  price  he  was  to  pay  to  the  plaintiff  for  the  land.  I 
did  not  exactly  know  the  price  at  which  the  plaintiff  was  then 
selling  those  lands.  I  did  not  know  that  there  was  a  price  fixed 
for  all  the  lots  of  land  of  the  said  range  B.  north.  I  do  not  think 
that  the  price  was  the  same  for  each  of  the  lots.  I  expected  to 
pay  for  the  ground  the  price  which  the  plaintiff  was  selling  his 
lands  in  that  range.  I  thought  that  price  was  $1  per  arpent.  I 
never  heard  tell  of  it.    I  did  not  know  it." 

On  that  evidence  it  is  difficult  to  say  that  there  was  any 
promise  or  contract  as  regards  the  purchase-money.     The  book 
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J-  0.       kept  by  Beaudry  has  not  been  produced,  nor  does  lie  give  any 
I88t>       such  description  of  it  as  would  justify  their  Lordships  in  inferring 
Pbice      a  contract  to  sell  from  the  entry  of  a  name.     And  there  is  even 
seault     greater  difficulty  in  fixing  $150  as  the  price.    The  reason  as- 

  signed  for  doing  so  is  that  on  the  6th  of  October,  1882,  Mr.  Kay, 

who  had  then  succeeded  David  Price  as  chief  agent,  wrote  a  letter 
to  Beaudry  to  the  effect  that  he  might  sell  for  $150.  But  that 
instruction  was  revoked  on  the  3rd  of  November,  and  during  those 
four  weeks  the  defendant  did  nothing  by  way  of  completing  any 
contract,  nor  was  his  position  altered  in  any  way  by  the  discre- 
tion so  given  to  Beaudry.  It  would  seem  from  David  Price's 
instructions  in  November,  1865,  that  the  prices  for  lots  in  general 
were  to  be  either  5s.  per  arpent  for  the  whole  of  the  lots,  or  a 
higher  sum  (apparently  7s.  6d.)  per  arpent  with  a  deduction  of 
50  per  cent,  for  uncultivable  land.  On  the  3rd  of  November,  1882, 
Bay  forbade  any  sales  except  at  $1J  per  arpent.  And  in  a  letter 
from  David  Price  to  Beaudry,  to  which  the  date  of  the  21st  of 
September,  1872,  is  assigned,  $1J  dollar  is  assigned  as  the  price 
of  the  lots  in  range  B,  and  some  special  directions  are  given  with 
respect  to  a  site  for  a  mill,  which  are  so  expressed  as  to  be  almost 
unintelligible.  The  extent  of  the  plot  in  question  is  about 
187  arpents. 

Moreover,  their  Lordships  feel  great  difficulty  in  finding  a 
commencement  de  preuve  for  a  complete  contract.  They  con- 
ceive that  a  commencement  de  preuve  must  be  some  written 
evidence  which  lends  probability  to  that  which  is  sought  to  be 
proved  by  oral  evidence.  The  Court  of  Queen's  Bench  find  this 
commencement  in  David  Price's  letter  of  November,  1865,  and 
in  Kay's  letter  of  October,  1882.  But  there  is  no  oral  evidence 
of  anything  to  which  Kay's  letter  lends  probability,  for,  as  above 
observed,  nothing  was  done  upon  it  by  the  defendant  till  after 
the  permission  given  by  it  had  been  annulled.  And  it  is  hard  to 
see  how  David  Price's  letter,  which  on  the  most  favourable  con- 
struction of  its  obscure  expressions  amounts  to  a  general  permis- 
sion to  Beaudry  to  sell  lots  in  Kange  B  and  to  deal  with  some 
place  suitable  for  a  mill,  can  lend  probability  to  a  particular 
contract  in  favour  of  a  particular  person. 

But  it  does  not  follow  that  because  there  was  no  completed 
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-contract,  the  plaintiff  can  recover  the  land.    Their  Lordships      J.  C. 
hold  it  to  be  clearly  proved  that  Perron  originally  dealt  with  1886 
Beandry  on  the  position  which  Luclger  Neault  had  gained  by  the  Price 
entry  of  his  name  in  Beaudry's  book ;  that  proceeding  on  this  ^E2uLi 

footing,  and  after  assurances  from  Beaudry  that  he  would  be  safe,   

Perron  effected  substantial  improvements ;  that  he  did  so  with 
the  expectation  that  he  could  claim  to  have  the  land  transferred 
to  him  upon  paying  the  proper  price  ;  that,  considering  the  con- 
dition of  the  property,  the  course  of  business  pursued  in  getting 
it  inhabited,  and  the  assurances  of  Beaudry,  such  expectation 
was  one  which  any  reasonable  man  would  entertain  ;  that  the 
defendant  succeeded  to  all  Perron's  rights ;  and  that  he  in  his 
turn  has  effected  large  improvements.  If  Beaudry  had  been  the 
owner,  his  proceeding  to  recover  the  land  after  Perron  and  the 
defendant  had  bestowed  money  and  labour  on  it,  would  have  been 
a  glaring  injustice  ;  and  their  Lordships  hold  that  by  his  conduct 
Beaudry  laid  himself  under  an  obligation,  such  as  in  art.  1041 
of  the  Civil  Code  is  called  a  quasi  contract,  not  to  disturb  Perron 
in  his  possession,  and  to  transfer  the  land  to  him  or  his  succes- 
sors in  title  on  payment  of  the  purchase-money.  It  may  be 
observed  that  in  the  case  of  one  Ayotte,  Beaudry  himself  said  in 
the  year  1876,  that,  though  he  had  no  signed  contract,  he  could 
not  be  deprived  of  the  plots  of  which  he  had  taken  possession, 
and  for  which  he  had  made  some  payments. 

The  question  then  arises  whether  the  plaintiff  is  bound  by 
Beaudry's  acts,  and  it  has  been  argued  at  the  bar  with  great 
earnestness  that  Beaudry  had  only  an  authority  which  was  con- 
fined to  management,  which  did  not  extend  to  alienation,  and 
that  as  he  could  not  alienate  directly,  he  could  not  do  so  in- 
directly by  creating  obligations  in  favour  of  other  persons.  But 
on  a  careful  examination  of  the  evidence,  their  Lordships  think 
that  Beaudry  was  empowered  to  bind  his  principal  by  a  contract 
of  alienation.  In  the  letter  of  November,  1865,  Beaudry  is 
directed  by  David  Price  to  inform  the  local  public  of  the  terms 
of  sales,  and  Mongraine's  letter  of  May,  1870,  shews  that  this 
was  done  by  notice  at  the  church  door.  In  the  same  letter  David 
Price  tells  Beaudry  that  certain  persons  have  applied  to  him  for 
plots,  and  that  he  has  referred  them  to  Beaudry  as  his  agent. 
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J.  0.      The  letter  of  Mongraine  is  an  appeal  to  David  Price  to  give  him' 
1886      one  of  the  plots  on  which  he  had  entered  and  worked,  in  pre- 
P^E     ference  to  a  rival  claimant,  and  David  Price  gives  no  answer 
T  v-       except  that  Beaudry  will  do  what  is  iust.    In  his  letter  of  the- 

  5th  of  September,  1870,  David  Price  instructs  Beaudry  to  insert 

certain  conditions  "  in  all  the  sales  that  you  effect."  In  his  letter 
of  the  21st  of  September,  1872,  David  Price  tells  Beaudry  not  to* 
sell  land  in  Bange  B  without  taking  a  specified  sum  at  once,  and 
gives  him  discretion  to  make  other  arrangements,  it  is  not  easy 
to  say  what,  while  the  lots  are  unsold.  Magnan,  the  municipal 
secretary  and  treasurer,  who  himself  settled  on  a  plot,  improved 
it,  and  afterwards  purchased  it,  being  asked  how  the  plaintiff 
proceeded  to  sell  his  plots,  says  that  it  was  through  his  agent 
Beaudry.  This  gentleman's  evidence  is  of  much  weight  as- 
regards  the  course  of  business  on  the  estate,  because  few  of  the 
neighbours  could  write,  and  he  was  chosen  to  write  to  Beaudry 
on  their  behalf.  The  postscript  to  Beaudry's  letter  of  the  4th  of 
August,  1876,  is  an  illustration  of  what  passed  between  them,  and 
both  Magnan  and  Beaudry  say  that  communications  in  the  same 
sense  frequently  took  place.  In  view  of  these  letters  from  David 
Price  and  Beaudry's  action  upon  them,  which  must  have  been 
known  to  his  employers,  their  Lordships  have  no  hesitation  in 
holding  that  Beaudry  had  authority  to  contract  for  alienationr 
though  it  is  true  that  of  the  powers  of  attorney  executed  by  the 
plaintiff,  that  which  was  given  to  David  Price  in  January,  1866, 
expressly  mentions  sales,  and  that  given  to  Beaudry  in  September, 
1872,  speaks  only  of  general  regulation  and  management.  Even 
if  in  a  question  between  the  plaintiff  and  Beaudry,  and  on  a  com- 
plaint by  the  former  that  the  latter  had  exceeded  his  powers,  it 
should  appear  that  those  powers  were  more  limited  than  appears 
in  this  case,  it  is  quite  certain  that  the  plaintiff  authorized 
Beaudry  so  to  act  as  to  lead  the  public  reasonably  to  conclude 
that  he  had  power  to  bind  his  principals  by  contracts  of  alien- 
ation, and  that  both  he  and  intending  purchasers  dealt  in  good 
faith  on  that  footing.  In  such  a  case  the  plaintiff  would  fall 
within  the  principle  expressed  in  art.  1730  of  the  Civil  Code, 
which  is  a  plain  principle  of  justice,  and,  so  far  as  their  Lord- 
ships know,  is  common  to  all  systems  of  law. 
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v. 

Neault. 


From  the  foregoing  examination  of  the  case  it  results  that  J.  C. 
whatever  obligation  would  fasten  upon  Beaudry  if  he  were  owner  1886 
of  the  land  in  question,  is  fastened  on  the  plaintiff,  and  that  he  is  p^E 
bound,  upon  payment  of  the  proper  price,  not  to  disturb  but  to 
confirm  the  defendant's  title.  That  is  a  complete  answer  to  the 
action  for  possession,  and  the  decree  appealed  from  ought  there- 
fore to  be  affirmed,  but  with  a  variation  in  the  ground  assigned 
for  it.  Their  Lordships  have  felt  some  doubt  what  that  variation 
should  be.  It  would  probably  be  more  beneficial  to  the  parties 
if  they  could  fix  the  exact  price  to  be  given  for  the  land  in  dis- 
pute. They  do  not  doubt  that  it  was  to  be  the  ruling  price  at 
which  the  other  plots  in  Kange  B  North  were  selling  at  the  time 
when  Perron  began  to  make  his  improvements.  And  if  they  saw 
that  the  parties  had  directed  evidence  to  this  question,  and  had 
produced  nothing  but  what  is  now  in  the  record,  they  would  come 
to  the  conclusion  that  the  price  was  $1  *  50,  or  7s.  6d.  per  arpent. 
But  though  there  must  be  ample  evidence  on  the  point,  it  was 
not  directly  in  issue,  and  the  witnesses  have  not  been  called  to 
speak  directly  to  it.  Under  the  circumstances,  their  Lordships 
think  it  will  be  best  to  declare  that  the  respondent,  by  the  acts 
of  himself  and  his  agent  Pierre  George  Beaudry,  has  brought 
himself  and  still  is  under  an  obligation  towards  the  appellant  to 
confirm  his  possession  and  title  of  and  to  the  plot  of  land  in  dis- 
pute, upon  being  paid  the  price  thereof  according  to  the  rate  at 
which  the  respondent  was  selling  the  other  plots  in  Bange  B 
North  at  the  time  when  Marcellin  Perron  began  to  make  im- 
provements thereon,  with  interest  from  the  same  time,  and  that 
on  this  ground  the  appeal  should  be  dismissed,  and  the  decree  of 
the  Court  of  Queen's  Bench  affirmed. 

Their  Lordships  will  humbly  advise  Her  Majesty  in  accordance 
with  the  foregoing  opinion.  As  the  respondent  has  not  appeared 
Ahere  will  be  no  order  as  to  costs. 


Solicitors  for  appellant :  Bompas,  Bisclwff,  Dodgson,  &  Coxe. 
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J.  a*     THE   OWNERS    OF    THE   "  THOMAS  ]  <; 

1866         ALLEN"  }  Defendants; 

Nov.  23 ;  ANr) 
Dec.  11.  "  , 

—      GOW  and  Others  Plaintiffs. 

THE  "  THOMAS  ALLEN." 

ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  OF  HALIFAX, 

NOVA  SCOTIA. 

Salvage — Quantum  to  Salvors — Reduction. 

Case  in  which  salvage  remuneration  was  reduced  from  $12,000  to 
$7500 ;  their  Lordships  being  of  opinion  that  the  difference  between  the 
sum  awarded  and  that  which  would  be  liberal  was  so  large  as  to  require 
correction. 

The  Olenduror  (Law  Rep.  3  P.  C.  589)  approved  and  followed. 

A.PPEAL  from  a  decree  of  the  Vice- Admiralty  Court  (Oct.  10? 
1885),  made  in  an  action  in  rem  brought  by  the  respondents 
against  the  ship  Thomas  Allen,  her  cargo  and  freight. 

The  facts  of  the  case  are  set  forth  in  the  judgment  of  their 
Lordships. 

Sir  W.  Phillimore,  Q.C.,  and  Aspinall,  for  the  appellants,  con- 
tended that  the  amount  awarded  was  excessive,  and  under  the 
circumstances  out  of  all  proportion  to  the  services  rendered.  They 
referred  to  The  Glenduror  (1)  ;  The  Cheta  (2)  ;  The  Amerique  (3)  ; 
The  Be  Bay  (4)  ;  The  Hudson,  decided  by  Butt,  J.,  May  19y 
1885  (5) ;  The  Fairy  Vision,  decided  by  Dr.  Lushington  in 
1867  (6)  ;  The  Inehrona  (7)  ;  The  A.  N.  Hansen,  decided  Dec.  3, 
1885  (8).  There  were  only  two  days'  work  here,  and  not  a  rope 
broken. 

*  Present : — Lord  Herschell,  Sir  Barnes  Peacock,  and  Sir  James  Hannen. 


(1)  Law  Rep.  3  P.  C.  589.  (6)  Mitchell's  Maritime  Register, 

(2)  Law  Rep.  2  P.  C.  211.  p.  64. 

(3)  Law  Rep.  6  P.  C.  468.  (7)  Shipping  and  Mercantile  Gazette, 

(4)  8  App.  Cas.  559.  1885. 

(5)  Unreported;    vide    Mitchell's  (8)  Unreported. 
Maritime  Register. 
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Sir  James  Hannen  : — 

This  is  an  appeal  from  a  decision  of  the  judge  of  the  Vice- 
Admiralty  Court,  at  Halifax,  Nova  Scotia,  in  an  action  for 
salvage,  on  the  ground  that  the  sum  awarded  by  the  learned 
judge  is  excessive. 

The  material  facts  are  as  follows : — 

On  Saturday,  the  3rd  of  October,  1885,  the  screw  steamship 
Thomas  Allen,  on  a  voyage  from  New  York,  when  about  300 
miles  from  Halifax,  broke  her  shaft. 

She  was  then  in  the  Gulf  Stream,  with  a  north-easterly  current 
of  one  and  a  half  to  two  miles,  the  wind  being  south-east. 

At  6  p.m.  she  was  seen  by  the  Austerlitz,  a  steamer  of  1600  tons, 
on  a  voyage  from  Philadelphia  to  Bordeaux,  and  at  6.30  the 
Austerlitz  reached  her,  when  an  agreement  was  come  to  that  the 
Austerlitz  should  tow  the  Thomas  Allen  to  Halifax.  At  about 
8.30  the  operation  of  making  fast  was  completed,  and  the  two 
vessels  proceeded  on  their  course.  The  place  where  the  Thomas 
Allen  was  picked  up  was  40°  N.  and  66°  W.,  at  a  distance  of  over 
one  hundred  miles  in  a  south-easterly  direction  from  George's 
Shoal,  and  within  the  current  of  the  Gulf  Stream  setting  her 
north-east. 

The  boat  work  required  in  connecting  the  two  vessels  was  per- 
formed by  the  Thomas  Allen,  and  the  operation  of  making  fast 
was  accomplished  without  difficulty  or  danger.     The  two  vessels 
anchored  in  Halifax  harbour  at  3.30  r.M.  on  Monday  the  5th  of 
(1)  9  P.  D.  14.  (2)  12  Moo.  P.  C.  346.  (3)  1  Lush.  11. 


Myburgh,  Q.C.,  and  Hollams,  for  the  respondents,  contended  J.  C. 
that  the  award  was  not  excessive,  and  was  in  accordance  with  1886 

the  law  and  practice  of  Admiralty  Courts  in  salvage  cases.    No  ownebs  of 
erroneous  principle  was  acted  upon.    Each  case  must  be  decided  ™^^?AS 
in  reference  to  its  own  circumstances,  and  the  discretion  of  the  ^ 
Court  below  will  not  be  interfered  with  unless  exercised  with  — ! 

manifest  unfairness.    They  referred  to  The  Lancaster  (1);  The  «thohas 

Neptune  (2).    [Their  Loedships  referred  to  The  Cuba  (3).]  Allen." 

Sir  W.  Phillimore,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by  !86g 


Bee.  11. 
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J.  C.      October.    Thus  the  actual  towing  occupied  forty-three  hours, 
1886      and  the  whole  time  that  the  Austerlitz  was  engaged  in  assisting 
Owneks  of  ^ne  Thomas  Allen  was  forty-five  hours,  to  which  must  be  added 
THAlo:n0"IAS  ^e  ^me  re(luire^  to  regain  the  position  she  had  lost  while  giving 
^o-        this  assistance.    The  wind  was  favourable  for  a  portion  of  the 

 '      time,  and  both  vessels  were  able  to  carry  sail. 

"  'Somas       ^he  towing  was  performed  without  any  stoppage  at  an  average 
Allen."    ra^e  0f  seven  miles  an  hour,  and  without  any  unusual  consump- 
tion of  coal. 

No  accident  of  any  kind  happened  beyond  the  loss  of  a 
running  line,  and  chafing  on  the  poop  deck  of  the  Austerlitz, 
which  would  cost  two  or  three  dollars  to  repair. 

It  was  argued  for  the  Austerlitz  that  it  was  to  be  assumed  that 
she  had  not,  by  her  charter,  liberty  to  tow.  But  in  the  absence 
of  any  evidence  on  the  point  no  such  assumption  can  be  made. 

The  agreed  values  were,  of  the  Austerlitz,  her  cargo  and  freight, 
$132,500 ;  and  of  the  Thomas  Allen,  with  her  cargo  and  freight, 
$126,775. 

The  learned  judge  awarded  $12,000  for  the  salvage  service 
rendered. 

Their  Lordships  are  of  opinion  that  this  amount  is  larger  than 
the  circumstances  of  the  case  justify.  The  services,  though 
valuable  to  the  Thomas  Allen,  were  of  a  very  simple  character, 
unaccompanied  by  any  danger  to  the  Austerlitz  beyond  the 
ordinary  risks  of  towage,  and  the  fact  that  the  towage  was  per- 
formed at  a  high  rate  of  speed,  and  without  interruption  by 
breaking  of  the  tow  ropes  or  otherwise,  and  without  damage, 
except  of  the  most  trifling  kind,  to  the  Austerlitz,  shews  that  it 
was  without  difficulty. 

The  danger  from  which  the  Thomas  Allen  was  rescued  was 
simply  that  of  any  steamship  which  has  lost  her  propelling  power. 
Their  Lordships  are  advised  by  their  nautical  assessor  that  there 
was  no  risk  of  her  drifting  on  to  George's  Shoal,  and  she  was  in 
the  track  of  steamers,  so  that  there  is  no  reason  to  suppose  that 
she  would  not  have  obtained  the  assistance  of  some  other  vessel 
if  the  Austerlitz  had  not  fallen  in  with  her.  In  these  circum- 
stances the  award  of  $12,000  is  certainly  at  a  higher  rate  than 
that  which  has  been  adopted  by  Courts  of  Admiralty  in  similar 


VOL.  XIL] 


AND  PRIVY  COUNCIL. 


121 


circumstances.    Their  Lordships  have  felt  the  hesitation  which       J.  c. 
has  so  often  been  expressed  at  this  Board  in  interfering  with  1886 
the  judicial  discretion  upon  a  mere  question  of  amount,  but  their  owners  of 
Lordships  are  of  opinion  that  in  this  case  the  difference  between  TH^^°»IAS 
the  sum  which  they  think  would  be  a  liberal  remuneration  for  ^v. 
the  services  rendered  and  that  which  has  been  awarded  is  so  large   ' 

The 

as  to  require  correction.  «  Thomas 

This  subject  has  been  very  fully  considered  by  this  tribunal  on  Allen." 
several  occasions,  and  the  principle  on  which  the  Committee 
proceeds  in  these  cases  is  very  clearly  stated  in  the  judgment 
delivered  by  Lord  Justice  James  in  The  Glenduror  (1).  He  there 
says : — "  In  some  of  the  cases  which  have  been  referred  to  in 
argument,  the  difficulty  has  been  stated  in  very  strong  language ; 
namely,  that  this  Committee  would  not  enter  into  the  question  of 
quantum  when  there  has  been  '  nothing  to  shock  the  conscience, 
nothing  gross  or  extravagant'  (The  Carrier  Dove  (2)).  In  the 
case  of  The  Glarisse  (3)  there  follows  a  more  accurate  expression 
of  the  rule  according  to  their  Lordships'  view.  Their  -  Lordships 
there  say : — '  It  is,  however,  a  settled  rule,  and  one  of  great 
utility,  particularly  with  reference  to  cases  of  this  description, 
that  the  difference  ought  to  be  considerable  to  induce  a  Court  of 
Appeal  to  interfere  upon  a  question  of  mere  discretion  ;'  "  and  at 
the  conclusion  of  the  judgment  (p.  594)  is  this  passage, — "  With 
respect  to  the  amount  of  difference  of  estimate  which  would  justify 
their  Lordships  to  review  the  decisions  of  the  learned  judge,  they 
Avere  referred  to  the  case  of  The  Seindia  (4),  in  which  the  Court 
differed  to  the  extent  of  one  third.  Unless  the  difference 
amounted  at  least  to  that,  they  would  not  have  interfered." 

Acting  on  the  principle  thus  laid  down,  and  being  of  opinion 
that  $7500  will  be  a  liberal  reward  for  the  services  rendered  by 
the  Austerlitz,  their  Lordships  will  humbly  recommend  to  Her 
Majesty  that  the  sum  awarded  be  reduced  to  that  amount,  of 
which  the  master  and  crew  will  receive  $1880,  and  that  each 
party  bear  his  own  costs  of  this  appeal. 

Solicitors  for  appellants  :  Pritchard  cC*  Sons. 
Solicitors  for  respondents :  Ilollams,  Son,  &  Coward, 

(1)  Law  Rop.  3  P.  C.  589.  (3)  Svvabey,  134. 

(2)  2  Moo.  P.  C.  (N.S.)  254.  (4)  Law  Rep.  1  P.  C.  241. 
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J.  a*     HAWKSFOKD  and  KENOUF     ....    Defendants  ; 

1866  AND 

Bee.  3, 18.  GIFFAKD  Plaintiff. 

ON  APPEAL  FROM  THE  ROYAL  COURT  OF  JERSEY. 

Law  of  Jersey  —  Foreign  Judgment — Debtors1  Trustees  cannot  be  joined  as 
co-Defendants — Practice — Interest  on  Judgment — Costs. 

A  judgment  creditor,  suing  in  Jersey  to  enforce  a  judgment  of  an  English 
Court,  joined  as  co-defendants  the  attorney  of  his  judgment  debtor,  and  the 
attorney  of  the  trustees  of  the  debtor's  property : — 

Held,  that  the  Jersey  Court  was  wrong  in  decreeing  payment  personally 
against  the  trustees. 

The  foreign  judgment  being  no  more  than  evidence  of  a  debt,  it  was 
incompetent  for  the  plaintiff  to  sue  other  persons  jointly  with  the  debtor, 
on  the  allegation  that  they  held  as  trustees  property  of  which  the  debtor 
was  beneficial  owner. 

As  regards  interest  on  the  English  judgment,  it  should  not  be  altered  by 
the  Jersey  Court  except  from  the  date  of  the  Jersey  judgment ;  the  costs, 
moreover,  occasioned  by  joining  the  trustees  should  not  be  given. 

APPEAL  from  a  decision  of  the  Koyal  Court  (Full  Court,  Oct. 
13,  1885),  affirming  a  decision  of  the  Eoyal  Court  (Inferior 
Number,  July  4,  1885),  whereby  the  appellants,  as  attorneys  for 
their  principals,  were  ordered  to  pay  to  the  respondent,  as  attorney 
for  his  principal,  £1426  5s.  3d.  and  £8  lis.  10d.,  the  taxed  costs 
of  a  judgment  obtained  in  England  with  interest  thereon  at  the 
rate  of  5  per  cent,  per  annum  from  the  29th  of  October,  1884,  that 
being  the  date  of  the  English  judgment,  until  payment. 
The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Sir  Horace  Davey,  Q.C.,  and  Heath,  for  the  appellants. 

Jeune,  for  the  respondent. 

The  judgment  of  their  Lordships  was  delivered  by 
Dec^lS.     Lokd  Hekschell  :— 

This  is  an  appeal  from  the  Koyal  Court  of  the  island  of  Jersey. 
It  arises  out  of  the  following  circumstances': — 

*  Present : — Lord  Hobhouse,  Lord  Herschell,  and  Sir  Barnes  Peacock. 
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On  the  22nd  of  October,  1869,  under  ac  Act  of  the  States      J.  C. 
of  Jersey,  a  company  was  incorporated  by  the  name  of  the  1886 
Jersey  Kailway  Company,  to  make  a  railway  from  St.  Heliers  to  hawksfobd 
St.  Aubin.    In  1875  this  company  became  bankrupt,  and  Louis  AND  ^enouf 
Marie  thereupon  became  tenant  apres  decret  and  owner  of  the  Giffakd. 
lands  and  undertaking.    On  the  6th  of  February,  1878,  he  sold 
all  his  interest  to  F.  Nalder,  who  in  turn,  on  the  5th  of  February, 
1883,  sold  to  T.  H.  Budd. 

On  the  7th  of  June,  1871,  another  railway  company  was  incor- 
porated by  an  Act  of  ^the  States  of  Jersey  under  the  name  of  the 
St.  Aubin  and  La  Moye  Eailway  Company,  to  make  a  railway 
from  St.  Aubin  to  La  Moye.  This  company  also  became  bank- 
rupt, and  in  1876  William  Lister  Holt  became  tenant  apres 
decret.  He  passed  his  interest  tb  Horace  Henry  Holt,  who  be- 
came bankrupt,  and  under  his  bankruptcy  T.  H.  Budd  became  on 
the  17th  of  March,  1879,  tenant  apres  decret  and  owner  of  the 
lands  and  undertaking. 

In  the  early  part  of  1883  a  company  was  formed  in  England 
to  purchase  and  carry  on  these  two  undertakings,  and  on  the  6th 
of  February  in  that  year  the  Jersey  Bailways  Company,  Limited, 
was  incorporated  under  the  English  Joint  Stock  Companies 
Acts. 

On  the  9th  of  February,  1883,  a  contract  was  entered  into  by 
T.  H.  Budd  to  sell  both  undertakings,  of  which  he  was  then  the 
owner,  to  this  company.  The  company  having  in  view  the  rais- 
ing of  funds  by  means  of  debentures,  on  the  13th  of  February 
duly  executed  an  indenture  under  which  Lord  Banelagh,  E.  B. 
de  Fonblanque,  and  F.  W.  Lowther,  became  trustees,  and  by 
which  provision  was  made  for  the  security  of  the  debenture 
holders.  The  terms  of  this  deed  will  be  more  particularly  re- 
ferred to  hereafter. 

On  the  11th  of  July,  1883,  Nalder  and  Budd,  who  were  then 
the  registered  legal  owners  of  the  property  in  Jersey,  conveyed 
the  same  in  clue  form  according  to  the  laws  of  that  country  to  the 
above-named  trustees,  who  thus  became,  according  to  the  law  of 
Jersey,  the  owners  of  the  railway  properties.  On  the  29th  of 
October,  1884,  Philip  Thomas  Blyth  (whose  attorney  in  Jersey 
the  respondent  afterwards  became),  obtained  a  judgment  in  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice  against  the 
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J.  C.      Jersey  Eailway  Company  for  £1426  5s.  3d.  debt  and  £8  lis.  M. 

1886  COSts. 

Hawksfokd  To  enforce  this  judgment,  the  action  which  gives  rise  to  the 
and  Eenouf  present  appeal  was  brought  on  the  27th  of  June,  1885,  in  the 
Gtiffard.  Eoyal  Court  of  Justice  in  Jersey.  The  present  respondent,  as 
attorney  to  P.  T.  Blyth,  the  judgment  creditor,  was  the  plaintiff ; 
and  the  defendants  were  F.  Hawksford,  as  attorney  to  Lord 
Kanelagh,  E.  B.  de  Fonblanque,  and  F.  W.  Lowther ;  and  E.  B. 
Kenouf,  as  attorney  to  the  Jersey  Kailways  Company,  Limited. 

The  plaint  recited  the  judgment  obtained  in  the  Queen's 
Bench  Division,  that  the  principal  and  most  apparent,  if  not  the 
entire,  property  of  the  company  consisted  of  the  two  lines  of 
railway  with  their  plant  and  rolling  stock,  which  were  held  and 
possessed  by  Hawksford,  as  agent  for  Lord  Banelagh,  E.  B. 
de  Fonblanque,  and  F.  W.  Lowther,  under  an  instrument  of  the 
10th  of  July,  1883,  and  that  the  company  had  neglected  and 
refused  to  satisfy  the  judgment.  It  then  prayed  that  Hawks- 
ford and  Kenouf,  as  attorneys  for  their  principals  respectively, 
should  be  condemned  to  pay  to  the  plaintiff  the  said  sums  of 
£1426  lis.  3d.  and  £8  lis.  6d.,  with  interest  thereon  at  the  legal 
rate  from  the  29th  of  October,  1884,  until  payment,  and  in  addi- 
tion £50,  for  damages  and  extra  costs. 

Both  Hawksford  and  Benouf  objected  to  being  called  upon  to 
plead  to  the  action.  The  former  based  his  objection  on  the 
ground  that,  assuming  the  judgment  to  be  binding  as  between 
the  parties  to  it,  it  could  not  be  invoked  as  against  the  trustees 
who  were  not  parties  to  it,  and  that  he  ought  therefore  to  be  dis- 
missed from  the  action.  It  is  unnecessary  to  detail  the  points 
taken  by  Kenouf.  They  were  held,  as  their  Lordships  think 
rightly,  to  be  without  substance. 

The  contention  of  Hawksford  was  rejected  by  the  casting  vote 
of  the  Chief  Magistrate,  and  the  action  then  proceeded. 

The  appellant  put  in  evidence  the  conveyances  of  the  11th  of 
July,  1883.  He  contended  that  by  these  conveyances  his  prin- 
cipals were  the  owners  of  the  railways,  and  that  the  Courts  of 
Jersey  could  not  look  behind  this  ownership  at  any  supposed 
trusts  in  favour  of  the  company,  as  such  trusts  could  only  law- 
fully be  created  in  Jersey,  under  the  law  of  the  States  of  Jersey 
relating  to  trusts  of  the  24th  of  September,  1861.    He  also 
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insisted  that  even  if  the  Court  could  regard  any  agreement      J.  C. 
between  the  company  and  the  trustees,  the  creditors  of  the  1886 
company  could  have  no  greater  rights  against  the  trustees  than  Hawksford 
the  company  itself  would  have,  and  that  the  rights  of  the  com-  AND  ^EN0UF 
pany  only  arose  after  payment  of  the  sum  of  £60,000  preferentially  Giffard. 
borrowed. 

The  respondent  put  in  evidence,  in  addition  to  a  prospectus 
issued  by  the  Jersey  Railway  Company  with  the  object  of  obtain- 
ing £60,000  by  way  of  a  loan  on  mortgage  debenture  stock,  the 
indenture  of  the  13th  of  February,  1883. 

This  deed  was  made  between  the  Jersey  Railways  Company  of 
the  one  part,  and  Lord  Ranelagh  and  E.  B.  de  Fonblanque  of  the 
other  part.  It  recited  that  the  directors  of  the  company  had 
created  a  debenture  stock  of  the  nominal  amount  of  £60,000,  and 
had  determined  to  offer  such  stock  in  the  manner  thereafter  pro- 
vided ;  and  that  the  parties  of  the  second  part  had  agreed  to  act 
as  trustees  for  the  purpose  of  these  presents.  It  then  provided 
that  the  company  should  procure  the  transfer  to  the  trustees  of 
all  their  railways,  lands,  rolling  stock,  rights,  &c,  and  declared 
that  the  trustees  should  stand  possessed  thereof,  upon  trust  to 
permit  the  company  to  hold  and  enjoy  the  premises,  and  to 
carry  on  thereon  and  therewith  the  business  authorized  by  their 
memorandum  of  association,  until  default  by  the  company  in 
payment  of  interest  on  the  debenture  stock,  or  other  breach  of 
their  obligations.  The  16th  article  was  as  follows  : — "  The  stock 
shall  be  a  first  charge  on  the  mortgaged  premises,  and  shall  have 
precedence  over  all  moneys  which  may  hereafter  be  raised  by  the 
company  by  any  means  whatsoever." 

On  the  4th  of  July  the  judgment  of  the  Court  was  pronounced. 
It  recited  that  the  Jersey  Railways  Company  had  been  formed 
for  the  purpose  of  working  the  lines  of  railway  from  St.  Heliers 
to  La  Moye.  That  these  two  railways  and  their  appurtenances 
formed  the  same  property  as  that  described  in  the  indenture  of 
the  13th  of  February,  1883,  and  were  also  identical  with  the 
properties  conveyed  by  the  contracts  of  the  11th  of  July,  1883. 
It  further  recited  that,  by  the  indenture  of  the  13th  of  Feb- 
ruary, 1883,  it  was  established  that  Lord  Ranelagh,  Fonblanque, 
and  Lowther  only  hold  the  properties  granted  them  by  the 
contracts  of  the  11th  of  July,  1883,  as  "iidei  cominissaires,"  or 
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J.  0.      trustees  for  the  benefit  of  the  company,  subject  to  the  stipula- 
1886      lations  mentioned  in  the  indenture,  and  that  the  object  of  the 
Hawksfokd  contracts  of  the  11th  of  July  being  simply  to  give  effect  to  the 
and  Kenotjf  stipulations  of  the  indenture  of  the  13th  of  February,  the  Defen- 
Gifpard.    dants'  principals  had  between  them,  the  one  in  law,  the  other  in 
equity,  entire  possession  of  the  property  of  the  Jersey  Eailways 
Company. 

The  judgment  proceeded,  upon  the  facts  thus  found,  to  con- 
demn the  appellants,  as  attorneys  for  their  respective  principals, 
jointly,  to  pay  to  the  respondent  the  sums  of  £1426  5s.  3d.  and 
£8  lis.  6d.  claimed  in  the  action,  with  interest  upon  the  said 
sums  at  5  per  cent,  per  annum  from  the  29th  of  October,  1884, 
to  the  time  of  payment.  It  further  condemned  the  appellants 
jointly  to  pay  to  the  respondent  the  sum  of  £25  damages,  and 
also  condemned  them  jointly  in  costs. 

Upon  appeal  to  the  full  Court  the  interlocutory  and  final  judg- 
ments were  both  affirmed,  and  the  appeal  dismissed  with  costs. 

It  has  been  necessary  to  state  thus  fully  the  proceedings  in  the 
action  and  the  form  of  the  judgment  pronounced,  inasmuch  as 
the  first  question  for  determination  is  the  construction  to  be  put 
upon  the  judgment. 

Mr.  Jeune,  on  behalf  of  the  respondent,  has  contended  that  its 
effect,  as  regards  the  trustees,  is  only  to  condemn  them  to  pay  the 
money  out  of  the  property  of  the  company  now  in  their  hands. 
Their  Lordships  are  unable  so  to  construe  it.  The  terms  used 
plainly  import  a  personal  and  unlimited  obligation.  And  it  is 
admitted  that  the  practice  of  the  Courts  of  Jersey  cannot  be 
appealed  to  in  support  of  a  construction  of  the  judgment  other 
than  that  which  their  Lordships  deem  the  natural  one.  Taking 
the  meaning  of  the  judgment  to  be  that  which  their  Lordships 
have  indicated,  they  entertain  no  doubt  that  it  cannot  be  sup- 
ported. But  even  if  Mr.  Jeune  could  have  maintained  the  view 
put  forward  on  behalf  of  the  respondent,  their  Lordships  would 
have  arrived  at  the  same  conclusion.  This  action  is  brought 
upon  an  English  judgment,  which,  until  a  judgment  was  obtained 
in  Jersey,  was  in  that  country  no  more  than  evidence  of  a  debt, 
and  their  Lordships  do  not  think  it  is  competent  in  such  an 
action  to  sue  other  persons  jointly  with  the  debtor,  and  to  obtain 
a  judgment  against  them  for  payment  of  the  debt,  merely  on  the 
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allegation  that  they  hold,  as  trustees,  property  of  which  the      J.  C. 
debtor  is  the  beneficial  owner.    No  authority  was  cited  to  shew  1886 
that  this  course  is  warranted  by  the  law  or  practice  prevailing  in  hawksford 
Jersey.    And,  indeed,  it  is  scarcely  possible  that  there  can  be  AND  ^EN0I:F 
any  such  settled  practice,  inasmuch  as  trusts  have  only  been  Giffaed. 
distinctly  recognised  by  the  law  of  Jersey  since  the  Act  of  the 
States  of  1861. 

Much  argument  was  addressed  to  their  Lordships  with  reference 
to  the  effect  of  the  deed  of  February,  1883.  It  may  be  that  under 
the  judgment  against  the  Jersey  Eailways  Company  execution 
could  issue  against  the  rolling  stock  and  other  moveable  property 
of  the  company  in  Jersey,  and  it  may  be,  too,  that  in  a  suit 
properly  constituted,  the  lands  also  might  be  made  available  for 
the  payment  of  the  debt  notwithstanding  that  deed.  It  is,  how- 
ever, unnecessary  for  their  Lordships  to  express  any  opinion  upon 
these  points,  inasmuch  as  even  if  established  they  would  not 
warrant  the  judgment  appealed  from.  They  will  humbly  advise 
Her  Majesty  that  the  judgment  should  be  reversed  so  far  as 
regards  the  appellant  Hawksford,  and  that  judgment  should  be 
entered  for  him  in  the  action  with  costs,  and  that  the  respondent 
should  pay  his  costs  of  this  appeal. 

Their  Lordships  see  no  ground  for  disturbing  in  substance  the 
judgment  obtained  against  the  other  appellant  Kenouf.  But 
they  think  it  should  be  varied  in  two  respects.  The  judgment 
obtained  in  the  Queen's  Bench  Division  carried  interest  at  4  per 
cent.,  but  the  Court  below  have  condemned  the  appellant  to 
payment  of  5  per  cent,  interest  from  the  date  of  that  judgment, 
this  being  the  legal  interest  upon  a  judgment  in  Jersey.  It 
appears  to  their  Lordships  that  5  per  cent,  interest  should  run 
only  from  the  date  of  the  judgment  in  the  Koyal  Court  of  Jersey 
upon  the  judgment  there  obtained.  They  think  too,  that  after 
the  words  condemning  the  defendant  in  costs,  the  following 
should  be  added, "  except  so  far  as  such  costs  have  been  increased 
by  joining  the  other  defendant  in  the  action."  In  other  respects 
the  judgment  against  the  appellant  Kenouf  must  be  affirmed, 
and  they  will  humbly  advise  Her  Majesty  accordingly. 

Solicitors  for  appellants :  Bodgers  &  Glarkson, 
Solicitor  for  respondent:  H.  W.  Smith. 
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J.  a*  THE  COLONIAL  INSURANCE  COMPANY 
1886        OF  NEW  ZEALAND  

Nov.  26,  30 ;  and 
Dec.  18. 

—      THE  ADELAIDE  MAEINE  INSUBANCE 
COMPANY   . 

ON  APPEAL  FROM  THE  SUPREME  COURT,  AUSTRALIA. 

Insurance  of  Cargo — "  At  and  from  Port" — Commencement  of  Itish — 
Insurable  Interest. 

"Where  the  plaintiffs  proposed  to  insure  a  wheat  cargo  "  at  and  from  "' 

port,  and  the  defendants,  "  in  accordance  with  your  written  request,"  granted 

an  insurance  "  from  "  port : — 

Held,  that  there  was  a  complete  contract  to  insure  "  at  and  from  "  port- 
Where  a  contract  of  insurance  related  to  wheat  cargo  then  on  board  or  to 

be  shipped  in  the  D.  of  8.: — 

Held,  that  the  risk  commenced  as  soon  as  any  portion  thereof  was  on 

board. 

Where  the  charterers  of  a  vessel  were  also  the  purchasers  of  a  cargo  of 
wheat  to  be  shipped  on  board,  and  the  master  of  the  vessel  from  time  to 
time  received  delivery  from  the  vendors : — 

Held,  that  such  delivery  from  time  to  time  was  a  delivery  to  the  pur- 
chasers, that  it  vested  in  them  a  right  of  possession  and  property,  and 
that,  consequently,  they  had  an  insurable  interest  in  such  wheat  as  had 
been  so  delivered. 

Anderson  v.  Morice  (1  App.  Cas.  713)  distinguished. 

Oxendale  v.  Wetherell  (9  B.  &  C.  387)  approved. 

It  is  most  desirable  that  judges  in  the  colonies  should  comply  with 
the  rule  of  the  10th  of  February,  1845,  as  to  giving  reasons  for  their 
judgments. 

APPEAL  from  a  decree  of  the  Supreme  Court  (Nov.  27,  1884), 
affirming  a  decree  of  Way,  C.J.  (Sept.  19,  1884),  sitting  as  a 
judge  without  a  jury. 

The  facts  of  the  case  are  stated  in  the  judgment  of  their 
Lordships. 

Graham,  Q.C.,  and  C.  L.  Torr,  for  the  appellant,  contended 

first,  that  there  was  no  contract  of  insurance.     The  parties  were 

*  Present: — Loed  Bkamwell,  Loed  Hobhouse,  Loed  Heeschell,  Sie  Baenes 
Peacock,  and  Sie  Kichaed  Couch. 


Defendant  ; 


Plaintiff. 
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not  ad  idem,  since  the  acceptance  was  in  different  terms  from  the 
proposal.    Evidence  was  not  admissible  to  vary  or  add  to  the 
terms  of  the  written  contract,  or  to  shew  that "  from  "  really  meant 
"  at  and  from."    Secondly,  the  risk  had  not  commenced  when  the 
loss  happened.    The  insurance  did  not  cover  a  loss  occurring 
during  loading  and  before  completion.    Its  subject-matter  was  a 
cargo,  i.e.,  an  entire  and  complete  cargo,  and  the  insurance  did  not 
operate  till  a  complete  cargo  was  on  board.    [Loed  Bramwell  : — 
"  Cargo  "  is  a  word  with  different  meanings.    It  may  mean  one 
thing  in  a  charterparty,  another  in  a  policy,  another  in  a  contract 
of  sale.]    There  was  implied  evidence  that  the  loading  risk  was 
excluded  from  the  insurance.     The  policy  differed  from  the 
appellants'  ordinary  forms,  which  contemplated  covering  the 
loading  risk.    Thirdly,  the  respondents  had  no  insurable  interest 
until  the  cargo  was  complete.    The  letters  "  f.  o.  b."  could  not  be 
held  to  apply  to  each  bag  and  not  to  the  cargo  as  a  whole,  so  as 
to  place  each  bag  on  delivery  abroad  at  the  buyer's  risk.  The 
property  in  the  wheat  delivered  did  not  pass  to  the  buyers  until 
the  cargo  was  complete,  and  therefore  they  had  no  insurable 
interest.    Consequently  the  respondents'  payment  to  them  was  a 
voluntary  one,  and  they  cannot  recover  over  again  on  the  strength 
of  it.    Anderson  v  Morice  (1)  applies.    Eeference  was  also  made 
to  Borroivman  v.  Drayton  (2)  ;  Kreuger  v.  Blanch  (3)  ;  Jones  v. 
Holm  (4);  Galarrony.  Kreeft  (5)  ;  Phillips  on  Insurance,  sect.  938, 
citing  Hurry  v.  Boyal  Exchange  Assurance  Company  (6)  ;  Mackenzie 
v.  Coulson  (7). 


J.  c. 

1886 

Colonial 
Insurance 
Company 
of  New 
Zealand 
v. 

Adelaide 
Marine 
Insurance 
Company. 


Their  Lordships  intimated  that  they  would  hear  the  respon- 
dents upon  the  point  as  to  insurable  interest. 


Cohen,  Q.C.  (Barnes,  with  him),  for  the  respondent,  distin- 
guished Anderson  v.  Morice  (1).  In  that  case  the  charterers  of 
the  ship  were  the  sellers  :  here  they  are  the  buyers.  In  the  one 
case  the  goods  delivered  on  board  were  still  in  possession  of  the 
vendors,  and  until  the  cargo  was  complete  the  subject-matter  of 


(1)  Law  Rep.  10  C.  P.  58;  1  App. 
Cas.  713. 

(2)  2  Ex.  D.  19. 

(3)  Law  Rep.  5  Ex.  179. 
Vol.  XII. 


(4)  Law  Rep.  2  Ex.  335. 

(5)  Law  Rep.  10  Ex.  281. 

(6)  2  Bos.  &  P.  435.  . 

(7)  Law  Rep.  8  Eq.  368. 
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the  contract  of  sale  was  not  in  esse.  In  the  other  the  goods 
delivered  on  board  were  delivered  to  the  purchasers  and  at  once 
passed  under  their  custody,  possession  and  control.  The  property 
in  the  goods  passed  to  the  buyers  from  time  to  time  immediately 
they  were  delivered  on  board,  and  the  buyers  were  entitled  to 
bills  of  lading.  The  purchase-money  was  due  to  the  sellers.  It 
is  true  that  if  the  vendors  had  failed  to  complete  the  contract 
the  purchasers  would  have  had  the  option  of  returning  the  goods 
delivered,  instead  of  paying  for  them,  but  that  did  not  prevent 
their  having  an  insurable  interest  in  them  before  doing  so.  The 
purchasers  could  have  taken  bills  of  lading  for  the  bags  delivered 
and  sold  them.  In  Anderson  v.  Morice  (1)  the  shipping  documents 
were  under  the  control  of  the  vendors,  and  the  purchasers  were  not 
entitled  to  them  till  the  cargo  was  complete.  Here  the  sale  was  of 
so  many  bags  at  so  much  per  bag.  Keference  was  made  to  Bugg  v. 
Minett  (2)  ;  Aldridge  v.  Johnson  (3) ;  Leake  on  Contracts,  p.  69 ; 
Langton  v.  Higgins  (4).  [Lord  Herschell  : — The  only  difficulty 
against  you  is  the  meaning  of  "  cargo."  Lord  Bramwell  : — • 
Here  it  merely  means  enough  bags  to  fill  the  vessel.] 

Graham,  Q.C.,  replied. 


1886 
Dec.  18. 


The  judgment  of  their  Lordships  was  delivered  by 
Sir  Barnes  Peacock  : — 

This  is  an  appeal  from  a  judgment  of  the  Supreme  Court  of 
South  Australia  in  a  suit  in  which  the  Adelaide  Marine  and  Fire 
Assurance  Company,  now  the  respondents,  were  plaintiffs,  and 
the  Colonial  Insurance  Company  of  New  Zealand,  and  certain 
other  persons  to  whom  it  is  not  now  necessary  to  refer,  were 
defendants.  In  stating  their  reasons  for  the  recommendation 
which  their  Lordships  are  about  to  make  to  Her  Majesty  in 
Council,  they  will,  for  the  sake  of  clearness,  speak  of  the  parties 
to  this  appeal  respectively  as  the  plaintiffs  and  the  defendants. 

The  suit  was  brought  upon  a  contract  of  insurance  alleged  to 
have  been  entered  into  by  the  defendants  with  the  plaintiffs. 


(1)  Law  Eep.  10  C.  P.  58;  1  App. 
Cas.  713. 

(4)  4  H.  &  N.  402. 


(2)  11  East,  210. 

(3)  7E.&B.  885. 
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It  appeared  that,  on  the  29th  of  September,  1881,  Messrs. 
Morgan,  Connor,  &  Glyde  chartered  a  vessel  called  the  Duke 
of  Sutherland  to  proceed  from  Algoa  Bay  to  a  good  and  safe 
port  in  New  Zealand,  and  there  to  load  from  the  charterers  a  full 
and  complete  cargo  of  wheat  in  bags,  and  being  so  loaded  to 
proceed  direct  to  Queenstown,  Falmouth,  or  Plymouth,  at  cap- 
tain's option,  for  orders  to  be  given  within  forty-eight  hours,  to 
any  safe  port  in  the  United  Kingdom,  or  on  the  Continent,  &c. 

By  the  terms  of  the  charterparty,  all  expenses  of  stowing  were 
to  be  paid  by  the  ship,  freight  to  be  payable  at  rates  specified  by 
charterparty,  the  cargo  to  be  brought  to  and  taken  from  along- 
side at  merchants'  risk  and  expense,  thirty  working  days  to  be 
allowed  for  loading,  the  captain  to  sign  bills  of  lading  for  the 
cargo,  according  to  the  custom  of  the  port,  at  the  current  or  any 
rate  of  freight,  without  prejudice  to  the  charterparty,  for  which 
purpose  he  was  to  attend  daily  at  the  charterer's  or  agent's  office 
during  business  hours  if  so  required,  and  should  the  freight  list 
according  to  bills  of  lading  shew  a  less  sum  on  aggregate  than 
chartered  freight,  the  difference  was  to  be  paid  in  cash  prior  to 
the  signing  of  bills  of  lading.  The  vessel  to  have  a  lien  on  cargo 
for  freight  and  demurrage. 

Subsequently  Messrs.  Morgan,  Connor,  &  Glyde  received  a 
proposal  in  a  letter,  dated  the  10th  of  March,  1882,  from  the 
New  Zealand  Grain  Agency,  to  supply  a  cargo  of  wheat  for  the 
said  vessel  at  Timaru,  at  4s.  Id.,  free  on  board,  provided  she  had 
sailed  from  Algoa  Bay  for  that  port,  sacks  9d.  Messrs.  Morgan, 
Connor,  &  Glyde  verbally  accepted  the  proposal. 

The  Duke  of  Sutherland  had  sailed  from  Algoa  Bay  at  the  date 
of  the  proposal,  and  she  arrived  at  Timaru  before  the  30th  of 
March,  1882.  The  plaintiffs  having  agreed  with  Messrs.  Morgan, 
Connor,  &  Glyde  to  insure  the  cargo  of  wheat  for  a  sum  not 
exceeding  £14,000,  applied  to  the  defendants,  by  a  letter  dated 
the  30th  of  March,  1882,  to  hold  them  covered  for  not  exceeding 
£2000,  being  two-fourteenths  interest  in  cargo  of  wheat  per 
Duke  of  Sutherland,  at  and  from  Timaru  to  United  Kingdom,  or 
Continent,  F.P.A.  rate  charged  to  be  that  ruling  in  New  Zealand 
for  similar  risks. 
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On  the  same  day  the  defendants  by  their  local  managers  sent 
the  following  answer : — 

"  Marine  Department. 
"  The  Colonial  Insurance  Company  of  New  Zealand. 

"  Eire  and  Marine. 
"  To  Secretary  of  Adelaide  Marine,  &c,  Assurance  Co. 

"  Adelaide  Branch,  30th  March,  1882. 

"  Dear  Sir, 

"  In  accordance  with  your  written  request  of  even  date,  you 
are  hereby  held  provisionally  insured  in  the  sum  of  (not  exceed- 
ing) £2000  (being  two-fourteenths  interest)  on  wheat  cargo  now 

on  board,  or  to  be  shipped  in  the  Duke  of  Sutherland,  tons, 

from  Timaru,  New  Zealand,  to  United  Kingdom  or  Continent. 
Warranted  E.P.A. 

"  Declarations  to  be  made  upon  completion  of  shipment,  and 
rate  to  be  charged  in  New  Zealand  for  similar  risks. 

"  We  are,  dear  Sirs,  yours  faithfully, 

"  J.  Edwin  Thomas,  for  Local  Managers." 

The  delivery  of  the  wheat  by  the  New  Zealand  Grain  Agency 
on  board  the  Duke  of  Sutherland  at  Timaru  commenced  shortly 
after  the  30th  of  March,  1882.  Before  the  completion  of  the 
cargo,  viz.,  on  the  3rd  of  May,  1882,  the  vessel  and  the  wheat  on 
board  were  lost  by  the  stranding  of  the  vessel  during  a  gale  at 
Timaru.  It  was  admitted  by  the  defendants  that  the  vessel  was 
seaworthy,  and  that  she  was  lost  by  perils  of  the  seas.  At  the 
time  of  the  loss  2500  bags  of  wheat  out  of  a  total  cargo  of  13,000 
remained  to  be  delivered  in  order  to  complete  the  cargo. 

Messrs.  Morgan,  Connor,  &  Glyde  paid  the  New  Zealand  Grain 
Agency  for  the  wheat  which  they  had  put  on  board,  and  the 
plaintiffs  having  paid  Messrs.  Morgan,  Connor,  &  Glyde  for  the 
loss  of  the  wheat,  in  accordance  with  their  contract  for  insurance, 
called  upon  the  defendants  to  indemnify  them,  in  accordance 
with  their  contract  of  cover.  The  defendants  denied  their 
liability,  and  the  plaintiffs  commenced  an  action  against  them  in 
the  Supreme  Court  of  South  Australia.  The  cause  was  tried  before 
the  Honourable  Samuel  James  Way,  the  learned  Chief  Justice 
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of  the  Court,  who  gave  judgment  in  favour  of  the  plaintiffs,  and 
on  motion  by  way  of  appeal  to  the  Full  Court  the  appeal  was 
dismissed. 

The  present  appeal  is  from  the  judgment  of  the  Full  Court. 
The  reasons  of  the  Chief  Justice  are  fully  set  out,  but  no  reasons 
for  the  judgment  of  the  Full  Court,  which  is  the  one  from  which 
this  appeal  has  been  preferred,  have  been  communicated  pur- 
suant to  the  rule  of  the  Judicial  Committee  of  the  10th  of 
February,  1845. 

Their  Lordships  think  it  right  to  remark  upon  the  absence  of 
such  reasons,  as  it  is  most  desirable  that  the  Judges  in  the 
colonies  should  always  comply  with  the  rule. 

Upon  the  argument  before  their  Lordships,  the  learned  counsel 
for  the  defendants  contended,  1st,  that  there  was  no  contract  of 
insurance;  2nd,  that  at  the  time  of  the  loss  the  risk  had  not 
commenced ;  3rd,  that  the  plaintiffs  had  no  insurable  interest. 

As  to  the  first  point,  they  contended  that  the  proposal  by  the 
plaintiffs  and  the  acceptance  by  the  defendants  were  not  ad  idem, 
the  proposal  being  "at  and  from"  and  the  acceptance  only 
"  from "  Timaru ;  and  also  that  the  acceptance  contained  the 
words,  "  Declarations  to  be  made  on  completion  of  the  shipment,'' 
which  were  not  in  the  proposal. 

The  second  point  of  contention  was  that,  if  there  was  a  contract 
on  the  part  of  the  defendants,  it  was  merely  to  insure  a  wheat 
cargo  from  Timaru,  whereas  the  vessel  was  lost  before  the  cargo 
was  complete  and  before  the  commencement  of  her  voyage  from 
Timaru. 

Parol  evidence  was  admitted  by  the  Chief  Justice  to  prove 
that  the  defendants  intended  by  the  word  "  from  "  in  their  letter 
of  the  30th  of  March  to  insure  at  and  from  Timaru.  One  of  the 
plaintiffs'  prayers  in  the  suit  was  that  the  policy  should,  if 
necessary,  be  amended. 

The  defendants  contended  that  the  evidence  was  inadmissible. 

It  is  unnecessary  to  determine  whether  it  was  admissible  or 
not,  for  their  Lordships  are  of  opinion  that  upon  the  true  con- 
struction of  the  defendants'  letter,  independently  of  any  parol 
evidence,  the  contract  was  to  insure  at  and  from  Timaru,  and  con- 
sequently that  the  first  contention  fails. 
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The  proposal  to  the  defendants  was  to  hold  the  plaintiffs 
covered  "  at  and  from "  Timaru ;  the  defendants'  letter  com- 
menced, "  In  accordance  with  your  written  request  of  even  date, 
you  are  hereby  held  provisionally  insured  '  from  *  Timaru  to 
United  Kingdom,"  &c. 

There  could  be  no  doubt  entertained  by  the  defendants  as  to 
the  meaning  of  the  words  "  at  and  from  "  contained  in  the  pro- 
posal, and  their  Lordships  are  of  opinion  that  the  answer  shewed 
that  their  acceptance  was  intended  to  be  in  all  respects  in  accord- 
ance and  in  conformity  with  the  proposal,  and  that,  notwith- 
standing they  used  only  the  word  "from"  they  intended  to 
accept  the  proposal  at  and  from,  and  consequently  that  there  was 
a  binding  contract  to  that  effect. 

As  to  the  contention  that  the  loss  happened  before  the  cargo 
was  complete,  the  answer  is  that  the  word  "  cargo  "  is  a  word 
susceptible  of  different  meanings  and  must  be  interpreted  with 
reference  to  the  context.  The  sellers  were  to  supply  a  cargo  of 
wheat  free  on  board  the  Duke  of  Sutherland  at  Timaru,  and  the 
defendants  agreed,  as  a  cover  to  the  plaintiffs,  to  insure,  at  and 
from  Timaru,  a  wheat  cargo  then  on  board,  or  to  be  shipped  in 
ike  Duke  of  Sutherland.  Their  Lordships  interpret  the  meaning 
of  the  words  "  wheat  cargo  ,"  or  "  cargo  of  wheat  to  be  shipped  on 
board,"  to  be  such  a  quantity  of  wheat  to  be  shipped  at  Timaru  as 
the  ship  could  properly  carry,  and  as  the  defendants'  contract 
was  to  insure  a  wheat  cargo  then  "  on  board  or  to  be  shipped  in 
the  Duke  of  Sutherland ,"  &c,  the  insurance  must  be  construed  in 
the  same  manner  as  if  it  had  been  on  13,000  bags  of  wheat  to  be 
shipped,  &c,  at  and  from  Timaru.  The  risk,  therefore,  in  their 
Lordships'  opinion,  commenced  as  soon  as  any  portion  of  the 
wheat  was  on  board.  If  the  sellers  had  neglected  to  supply  the 
full  quantity  of  13,000  bags,  and  the  vessel  had  been  obliged  to 
sail  with  only  1050  bags,  it  could  not  possibly  have  been  con- 
tended that,  if  the  ship  had  been  lost  on  the  voyage,  the  risk  had 
not  commenced  because  only  a  part  of  the  cargo  had  been  put  on 
board.  Their  Lordships  hold  that  the  risk  had  commenced  before 
the  loss  was  incurred. 

The  last  objection,  viz.,  that  the  plaintiffs  had  not  an  insurable 
interest,  was  the  most  important  one.    It  depends  upon  the 
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question  whether  Messrs.  Morgan,  Connor,  &  Glyde  had  an  in-  J.  C. 
surable  interest,  for  if  they  had  not  an  insurable  interest  the  1886 

plaintiffs  had  not  an  insurable  interest,  and  the  payment  by  the  colonial 

plaintiffs  to  them  under  their  policy  was  a  mere  voluntary  pay-  Company' 


The  appellants  laid  great  stress  upon  Anderson  v.  Morice  (1).  v. 
The  Chief  Justice  considered  that  there  was  a  striking  resem-  marine 
blance  between  the  facts  of  that  case  and  those  of  the  present.  qJJJJJJ^ 

He  proceeded,  however,  to  consider  three  points  which  in  his   

opinion  constituted  a  difference  between  the  two  cases.  Having 
discussed  those  points  in  an  elaborate  judgment,  he  arrived  at 
the  conclusion  that  they  did  not  constitute  any  substantial  dif- 
ference in  favour  of  the  plaintiffs,  and  therefore,  but  for  certain 
parol  evidence  which  he  had  admitted  on  the  trial,  he  would 
have  held  that  neither  Messrs.  Morgan,  Connor,  &  Glyde  nor 
the  plaintiffs  had  an  insurable  interest.  Acting,  however,  upon 
what  he  considered  to  be  an  admission  made  by  Mr.  Glyde  during 
the  loading  to  the  effect  that  he  understood  that  the  wheat  which 
had  been  shipped  prior  to  the  loss  was  at  the  buyers'  risk  as  it 
was  put  on  board,  the  Chief  Justice  found  as  a  fact  that  the 
letters  "  f.  o.  b."  in  the  particular  contract  were  used  with  the 
meaning  that  the  bags  were  to  be  at  the  buyers'  risk  immediately 
that  they  were  put  on  board,  and  consequently  that  the  buyers 
had  an  insurable  interest. 

Their  Lordships  are  of  opinion  that  Mr.  Glyde's  statement  as 
to  what  he  understood  was  not  admissible.  He  did  not  prove 
any  additional  facts,  but  merely  expressed  his  opinion,  and  that 
at  most  merely  by  inference,  as  to  the  effect  of  the  contract  with 
the  sellers.  He  merely  denied  that  the  wheat  was  at  the  risk  of 
the  shippers  before  it  was  on  board.  Their  Lordships  must 
therefore  determine  whether  or  not,  independently  of  what  Mr. 
Glyde  was  proved  to  have  said,  the  buyers  had  an  insurable 
interest.  Their  Lordships  differ  from  the  Chief  Justice  in  this 
respect,  and  are  of  opinion  that  they  had  an  insurable  interest. 

In  Anderson  v.  Morice  (1)  it  was  held  by  the  Exchequer 
Chamber,  reversing  a  unanimous  judgment  of  the  Court  of 
Common  Pleas,  that  the  property  in  the  rice  which  was  put  on 


ment. 


(1)  1  App.  Cas.  713. 
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board  the  seller's  vessel  in  the  course  of  completing  the  cargo, 
and  which  was  lost  by  perils  of  the  sea  before  the  cargo  was  com- 
plete, did  not  vest  in  Anderson  under  his  agreement  for  purchase ; 
that  there  was  nothing  to  shew  that  it  was  to  be  at  his  risk,  and 
consequently  that  he  had  no  insurable  interest.  The  decision  of 
the  Exchequer  Chamber,  from  which  one  of  the  judges,  Mr. 
Justice  Quain,  dissented,  was  appealed  to  the  House  of  Lords, 
and  affirmed,  the  noble  Lords  who  heard  the  appeal  being  equally 
divided  in  opinion. 

Their  Lordships,  notwithstanding  the  great  diversity  of  opinions 
expressed  in  that  case,  are  not  prepared  to  throw  any  doubt  as  to 
the  correctness  of  the  decision.  But  admitting  it  as  an  authority 
to  the  fullest  extent,  they  consider  that  it  is  not  applicable  to  the 
circumstances  of  the  present  case. 

In  each  of  the  cases  the  insurance  was  on  a  "  cargo,"  a  word 
which,  as  already  pointed  out,  is  susceptible  of  different  meanings 
in  different  contracts,  and  which  must  be  interpreted  with  refer- 
ence to  the  context. 

In  Anderson  v.  Morice  (1)  Anderson  agreed  with  Messrs.  Borra- 
daile,  Schiller  &  Co.  to  purchase  the  cargo  of  new  crop  Bar) goon 
rice  per  Sunbeam  at  9s.  \\d.  per  cwt.  cost  and  freight,  expected 
to  be  March  shipment.  Payment  by  seller's  draft  on  purchaser 
at  six  months'  sight  with  documents  attached.  The  cargo  to  be 
purchased  in  that  case  was  an  entire  thing,  and  was  not  in  exist- 
ence at  the  time  when  the  contract  was  entered  into,  and  would 
not  be  in  existence  until  the  whole  cargo  should  be  put  on 
board. 

In  the  present  case  the  vendors  did  not  sell  a  particular  cargo 
on  board  a  ship  chartered  by  them,  but  merely  offered  to  supply 
a  cargo  of  wheat  for  the  Duke  of  Sutherland  at  4s.  Id.,  free  on 
board  at  Timaru.  No  time  or  mode  was  fixed  for  payment,  and 
nothing  was  said  as  to  the  place  to  which  the  cargo,  when  sup- 
plied and  put  on  board,  was  to  be  carried,  or  to  the  effect  that  the 
sellers  were  to  have  anything  to  do  with  bills  of  lading  or  other 
shipping  documents.  The  purchasers  accepted  the  offer,  they 
themselves  being  the  charterers  of  the  Duke  of  Sutherland,  whereas 
in  Anderson  v.  Morice  (1)  the  firm  who  agreed  to  sell  the  cargo 
(1)  Law  Eep.  10  C.  P.  58;  1  App.  Cas.  713. 
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of  rice  by  the  Sunbeam  were  themselves  the  charterers  of  that 
vessel,  and  were  to  receive  freight  for  the  carriage  of  the  rice, 
such  freight  being  included  in  the  purchase-money.  In  putting 
the  rice  on  board  the  Sunbeam  the  sellers  were  not  delivering  it 
to  Anderson,  but  were  putting  it  on  board  a  vessel,  of  which  they 
were  the  charterers,  for  the  purpose  of  completing  the  cargo 
which  they  had  agreed  to  sell.  The  master  of  the  Sunbeam 
received  it  on  their  account,  and  not  on  account  of  the  purchasers. 
The  purchasers'  right  was  to  depend  on  the  shipping  documents 
which  were  to  be  under  the  direction  of  the  sellers.  In  the  pre- 
sent case,  in  putting  the  wheat  on  board  the  Duke  of  Sutherland, 
the  contractors  were  delivering  it  to  the  purchasers  in  pursuance 
of  their  contract  to  put  it  free  on  board,  the  master  of  the  vessel 
which  had  been  chartered  by  them  being  their  agent  to  receive 
it  on  their  account.  The  shipowners  received  it  under  the 
charterparty  by  which  they  bound  themselves  to  load  from  the 
charterers  a  full  and  complete  cargo,  and  to  proceed  with  it,  &c, 
as  ordered  by  the  charterers  or  their  agents.  The  sellers  had 
nothing  to  do  with  the  wheat  or  the  destination  thereof  after  it 
was  on  board,  and  by  putting  it  on  board  they  did  not  render 
themselves  liable  to  the  owners  of  the  ship  for  freight,  demurrage, 
commission,  or  any  other  charges  provided  for  by  the  charter- 
party.  The  master  would  not  have  been  justified  in  returning  to 
the  sellers  any  portion  of  the  wheat  without  the  authority  of  the 
purchasers,  who  were  entitled  under  the  charterparty  to  have 
bills  of  lading  signed  for  it  as  directed  by  them  according  to  the 
terms  stipulated  by  the  charterparty.  From  the  very  nature  of 
the  contract  to  supply  a  cargo  of  wheat  for  a  ship  of  1047  tons 
register,  and  which  it  is  admitted  would  consist  of  13,000  bags  of 
wheat,  it  could  not  have  been  intended  that  the  whole  supply 
should  be  completed  at  the  same  moment  or  even  in  a  single  day. 
By  the  charter  thirty  days  were  to  be  allowed  for  the  loading, 
and  upon  a  proper  construction  of  the  contract  of  sale,  in  which 
nothing  was  stipulated  as  to  the  time  of  delivery  or  payment,  the 
sellers  would  have  a  reasonable  time  to  deliver  it  on  board.  By 
the  charterparty  the  cargo  was  to  be  brought  to  and  taken  from 
alongside  at  merchant's  risk  and  expense.  By  the  vendors'  con- 
tract they  were  to  put  it  free  on  board  for  the  charterer,  and 
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when  put  on  board  the  master  would  receive  it  for  the  purchasers 
and  hold  it  for  them. 

In  many  cases  of  contract  to  supply  a  quantity  of  goods  to  be 
delivered  within  a  fixed  period,  the  whole  quantity  cannot,  from 
the  very  nature  of  the  case,  be  delivered  at  one  time,  and  it  must 
frequently  happen,  as  in  contracts  for  supplies  of  provision  for 
the  army  or  navy,  or  any  large  establishments,  that  the  quantities 
first  delivered  are  appropriated  and  actually  consumed  by  the 
persons  to  whom  they  are  delivered  before  the  expiration  of  the 
period  within  which  the  whole  contract  is  to  be  performed.  As 
no  time  was  fixed  by  the  contract  for  the  payment  of  the  pur- 
chase-money the  purchasers  might  not  have  been  bound,  if  no 
loss  had  occurred,  to  pay  for  the  wheat  put  on  board  from  time 
to  time  until  the  whole  cargo  had  been  supplied ;  but  it  does  not 
follow  that  they  had  not  an  insurable  interest  before  the  price 
was  paid  or  payable.  It  appears  from  what  follows  that  a  man 
may  have  an  insurable  interest  in  goods  for  which  he  has  neither 
paid  nor  become  liable  to  pay. 

In  the  present  case,  if  no  loss  had  happened,  and  the  sellers, 
without  lawful  excuse,  had  neglected  to  supply  a  complete  cargo, 
the  purchasers  must  have  paid  for  the  wheat  which  had  been  put 
on  board,  unless  they  returned  it.  If  the  sellers  had  completed 
the  cargo  the  purchasers  must  have  paid  for  the  whole.  In  either 
case  they  had,  at  the  time  of  the  loss,  an  interest  in  the  part 
which  had  been  put  on  board.  In  the  one  case,  that  they  might 
be  able  to  return  it  to  excuse  them  from  payment  for  it  in  the 
event  of  their  electing  to  put  an  end  to  the  contract  in  case  of 
the  non-completion  of  the  supply  ;  in  the  other,  that  they  might 
have  the  goods  for  which  they  would  be  obliged  to  pay. 

In  Oxendale  v.  Wetlierell  (1)  it  was  correctly  stated  by  Mr. 
Justice  Parke,  that "  Where  there  is  an  entire  contract  to  deliver 
a  large  quantity  of  goods,  consisting  of  distinct  parcels,  within  a 
specified  time,  and  the  seller  delivers  part,  he  cannot  before  the 
expiration  of  the  time  bring  an  action  to  recover  the  price  of  the 
part  delivered,  because  the  purchaser  may,  if  the  vendor  fail  to 
complete  his  contract,  return  the  part  delivered.  But  if  he 
retain  the  part  delivered  after  the  seller  has  failed  to  perform  his 
(1)  9  B.  &  0.  p.  387. 
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contract,  the  latter  may  recover  the  value  of  the  goods  which  he 
has  so  delivered."  In  the  case  cited  it  was  decided  accordingly. 
Applying  the  law  as  laid  down  in  that  case  to  the  present,  the 
purchasers,  if  no  loss  had  occurred,  might,  subject  to  the  rights 
of  the  shipowners  to  their  lien  for  freight  under  the  charterparty, 
have  returned  the  wheat  which  had  been  put  on  board  if  the 
contractors  had,  without  any  lawful  excuse,  refused  to  supply  a 
full  cargo  within  a  reasonable  time,  but  they  would  not  have 
been  obliged  to  do  so ;  they  might  have  retained  and  paid  for 
the  part  delivered,  and  sued  the  contractors  for  damages  for  not 
completing  their  contract ;  on  the  other  hand  it  is  clear  that  the 
sellers  could  not  without  the  consent  of  the  purchasers  in  the 
case  supposed  have  taken  out  of  the  ship  the  whole  of  the  wheat 
which  they  had  put  on  board,  and  have  compelled  the  ship  to  go 
empty  away,  because  they  themselves  had  failed  to  complete 
their  contract. 

In  Van  Casteel  v.  Booker  (1)  it  is  correctly  stated  by  Baron 
Parke  that  "  a  delivery  on  board  a  purchaser's  ship  is  a  delivery 
to  him,  but  where  goods  are  shipped  under  a  bill  of  lading 
making  them  deliverable  to  the  shipper's  own  order,  the  property 
does  not  vest  in  the  consignee  until  the  bill  of  lading  has  been 
delivered  to  and  accepted  by  him."  In  their  Lordships'  opinion 
the  rule  applies  to  a  delivery  of  goods  in  part  performance  of  a 
contract  as  well  as  to  a  delivery  of  the  whole  quantity  contracted 
for.  In  the  present  case  the  sellers  had  no  right  to  give  any 
directions  as  to  the  persons  to  whom  bills  of  lading  should  be 
made  out,  nor  as  to  the  place  to  which  the  wheat  should  be 
carried.  So  far  as  the  goods  delivered  were  concerned,  the 
seller's  obligation  as  to  those  goods  ceased  directly  they  were 
put  on  board.  The  purchasers  might  have  sold  them  in  New 
Zealand,  and  were  not  obliged,  except  as  between  them  and  the 
shipowners  as  regards  the  freight  contracted  for  by  the  charter- 
party,  to  have  had  the  wheat  conveyed  to  the  United  Kingdom 
or  the  Continent.  They  had  the  same  right  to  deal  with  the 
wheat  which  was  put  on  board  as  they  would  have  had  to  deal 
with  the  whole  cargo  if  it  had  been  completed.  In  Dn/nlop  v. 
Lambert  (2)  Lord  Cottenham,  then  Lord  Chancellor,  said,  "  It  is, 
(1)  2  Ex.  699.  (2)  (I  CI.  &  F.  620. 
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no  doubt,  true,  as  a  general  rule,  that  a  delivery  by  a  consignor 
to  a  carrier  is  a  delivery  to  the  consignee.  This  is  so  if,  without 
designating  the  particular  carrier,  the  consignee  directs  that 
the  goods  shall  be  sent  by  the  ordinary  conveyance,  and  it  is 
still  more  strongly  so  if  the  goods  are  sent  by  a  carrier  specially 
pointed  out  by  the  consignee,  for  such  carrier  then  becomes  his 
special  agent." 

In  the  present  case  there  was  a  sale,  a  delivery,,  and  a  receipt 
by  the  purchasers  of  the  wheat  which  was  put  on  board.  The 
charterers,  and  not  the  contractors,  would  have  been  liable  to  the 
shipowners  for  the  freight  if  the  wheat  had  been  carried  to  its 
destination. 

Their  Lordships  are  of  opinion  that  the  delivery  of  the  wheat 
from  time  to  time  was  a  delivery  to  the  purchasers,  that  it  vested 
in  them  the  right  of  possession  as  well  as  the  right  of  property, 
and  that  at  the  time  of  the  loss  it  was  at  their  risk.  The  right 
which  they  had  to  return  the  wheat  which  had  been  delivered,  in 
the  event  of  the  sellers  neglecting,  without  lawful  excuse,  to 
complete  the  supply,  did  not  prevent  them  from  having  an 
insurable  interest.  The  interest  in  this  case  was  defeasible,  not 
by  the  vendors,  but  at  the  option  of  the  vendees  in  the  event  of 
the  vendors  not  completing  the  contract. 

For  the  above  reasons  their  Lordships  are  of  opinion  that, 
without  taking  into  consideration  the  statement  made  by 
Mr.  Glyde,  or  the  other  parol  evidence  of  the  intention  of  the 
parties  upon  which  the  Chief  Justice  relied,  Messrs.  Morgan, 
Connor,  &  Glyde,  and  consequently  the  plaintiffs,  had  an  in- 
surable interest. 

They  will,  therefore,  humbly  recommend  Her  Majesty  to  affirm 
the  judgment  of  the  full  bench,  and  to  dismiss  the  appeal. 

The  appellants  must  pay  the  costs  of  the  appeal. 


Solicitor  for  appellants  :  W.  H.  Chatterton. 

Solicitors  for  respondent :  Johnston,  Farquhar,  &  Leech. 
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[PEIVY  COUNCIL.] 
DE  WAAL    ...   Defendant; 

AXD 

ADLER  Plaintiff. 

ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  NATAL. 
Law  of  Natal — Mora — Sale  of  Shares — Unreasonable  Delay  in  Delivery. 

Where  a  contract  for  the  sale  of  shares  did  not  fix  the  time  for  the 
delivery  of  them  : — 

Beld,  that  the  time  for  delivery  could  not  depend  upon  circumstances 
which  were  unknown  to  the  buyer,  and  that  delay  in  tendering  the  shares 
arising  from  the  seller  having  sent  his  certificate  to  England  for  sub- 
division, as  this  circumstance  was  unknown  to  the  buyer,  was  unreasonable 
and  justified  the  buyer  in  refusing  to  accept  the  shares.  Such  delay  was 
mora,  assuming  the  law  of  mora  to  be  applicable. 

Appeal  from  a  judgment  of  the  Supreme  Court  (Connor,  C.  J., 
and  Cadiz,  J.,  Wragg,  J.,  diss.),  dated  the  13th  of  September,  1884, 
in  part  reversing  a  judgment  of  Wragg,  J.  (August  8,  1884), 
which  absolved  the  appellant  from  the  instance  with  costs. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  trial  took  place  before  Wragg,  J.,  without  a  jury,  who 
found  as  a  fact  that  Adler  Brothers,  on  the  20th  of  February, 
1884,  rescinded  the  original  contract  as  to  the  seven  shares,  and 
substituted  an  indivisible  contract  defeasible  by  non-delivery  by 
next  steamer  of  a  certificate  for  twenty  shares.  He  also  found  as 
a  fact  that  Adler  Brothers  had  authority  to  make  such  substituted 
contract,  and  further  that  there  was  unreasonable  delay  in  deli- 
very of  the  seven  shares. 

In  reversing  the  judgment  (1)  of  the  Court  below,  the  Chief 
Justice  said : — "  In  our  law,  where  no  day  is  fixed  for  the  com- 
pletion of  a  bargain,  there  is  no  delay  in  the  sense  of  mora  unless 
the  person  charged  with  delay  is  to  blame.  Mora  is  defined  to 
be  unjust  omission  in  one  rightly  required  to  perform  his  obliga- 

*  Present: — Lord  Hobiiouse,  Loud  Hersciiell,  Sir  Barnes  Peacock,  and 
Sib  Iiichard  Couch, 


J.  C* 

188G 

Nov.  30; 
Dec.  1. 


(1), Natal  L.  R.,  vol.  v.,  p.  251. 
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tions.  Blameless  delay  does  not  occasion  legal  mora,  nor  is  there 
mora  while  an  action  would  not  lie  to  enforce  the  contract,  nor 
if  the  delay  is  not  occasioned  by  the  seller.  I  do  not  see  that  the 
plaintiff  here  was  blameable  for  any  delay  that  occurred." 

The  Supreme  Court  held  that  the  judgment  should  have  been 
for  the  plaintiff  for  the  price  of  seven  shares  at  £85  per  share  upon 
his  handing  over  scrip  certificates  for  the  shares. 

Cohen,  Q.C.,  and  Hansel  Jones,  for  the  appellant,  contended 
that  there  had  been  unreasonable  delay.  Whether  the  law  as  to 
mora  was  applicable  or  not,  the  respondent  was  to  blame  within 
the  meaning  of  that  law  as  laid  down  by  the  Chief  Justice.  II  e- 
ference  was  made  to  Pothier  on  the  Law  of  Obligations,  by  Evans, 
vol.  i.,  p.  130,  and  p.  82 ;  Domat,  by  Strachan,  vol.  i.,  p.  89,  bk.  I., 
tit.  2,  sect.  12,  art.  13.  They  also  contended"  that  a  decree  for 
specific  performance  was  not  authorized  by  the  law  of  Natal. 

Charles,  Q.C.,  and  Wood  Hill,  for  the  respondent,  contended 
that  the  appellant  wrongfully  refused  to  accept  and  pay  for  the 
seven  shares.  There  was  no  unreasonable  delay,  and  the  respon- 
dent was  not  to  blame  within  the  meaning  of  mora.  If  there 
was  mora  it  was  purged  by  the  tender  of  the  shares.  Pothier's 
Contract  of  Sale  (Cushing's  translation),  pt.  2,  c.  1,  art.  2 ;  pt.  5, 
c.  2,  sect.  6  ;  Pothier  on  the  Law  of  Obligations,  by  Evans,  pt.  1, 
c.  2,  art.  1 ;  pt.  3,  c.  7,  art.  1 ;  Salkowski's  Eoman  Private  Law, 
pp.  520  and  522.  [Lokd  Herschell  referred  to  Frost  v. 
Knight  (1).]  The  objection  that  a  suit  for  specific  performance 
would  not  lie  was  not  taken  in  either  Court  below,  nor  in  the 
appellant's  printed  case.  It  is  well-established  that  such  a  suit 
will  lie  according  to  English  equity,  which  is  recognised  by  the 
law  of  Natal. 

Mansel  Jones,  replied, 

1886  The  judgment  of  their  Lordships  was  delivered  by 

Decji.     gIR  [Richard  Couch: — 

The  respondent,  Henry  Adler,  a  sharebroker  residing  at  Cape 
Town,  brought  an  action  in  the  Circuit  Court  of  Durban  against 
(1)  Law  Rep.  7  Ex.  112. 


1886 

De  Waal 

v 

Adler. 
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the  appellant,  a  merchant  in  Durban,  on  three  contracts  for  the      J.  C. 
sale  and  purchase  of  shares  in  the  Eose  Hill  Gold  Mining  Com-  1386 
pany,  the  first  contract  being  made  on  the  15th  of  December,    de  Waal 
1883,  for  the  purchase  of  three  shares,  the  second  on  the  8th  or  Al£EK. 

9th  of  January,  1884,  for  the  purchase  of  four,  and  the  third  on   

the  20th  of  February,  1884,  of  three.  And  in  his  declaration  he 
claimed  £925  "in  exchange  for  said  shares,  or  otherwise  the 
difference  between  £925  and  the  price  for  which  such  shares  may 
be  sold."  The  plea  denied  all  the  material  ayerments  in  the 
declaration,  and  also  alleged  that  on  the  18th  of  February,  1884r 
it  was  agreed  between  the  agents  for  the  vendor  of  the  shares  and 
the  defendant  that  the  delivery  of  the  ten  shares  should  be  made 
on  the  incoming  of  the  next  mail  steamer,  that  the  incoming 
mail  steamer  arrived  on  the  27th  of  February,  and  the  ten  shares 
were  not  delivered,  and  that  the  plaintiff  did  not  deliver  any 
shares  or  scrip  until  the  10th  of  March,  1884,  when  he  tendered 
the  said  shares  or  scrip,  and  the  defendant  refused  to  accept 
them. 

It  will  be  convenient  first  to  dispose  of  this  part  of  the  defence. 
It  was  true  that  the  ten  shares  were  not  delivered  on  the  arrival 
of  the  incoming  mail  steamer,  and  no  tender  of  shares  was  made 
until  the  10th  of  March,  1884.  Mr.  Justice  Wragg,  who  tried  the 
case  in  the  Circuit  Court,  found  that  the  defendant's  agents  on 
the  20th  of  February  rescinded  the  original  contract  as  to  the 
seven  shares,  the  two  contracts  being  treated  as  having  become 
one,  and  substituted  a  contract  defeasible  by  non-delivery  by  the 
next  steamer  of  a  certificate  for  ten  shares.  And  he  held  that, 
even  if  it  were  conceded  that  the  original  contract  as  to  the  seven 
shares  was  not  rescinded  or  varied  on  the  20th  of  February,  the 
defendant  would  be  entitled  to  an  absolution  from  the  instance 
on  the  ground  that  the  delay  in  delivering  the  seven  shares  was 
unreasonable,  and  gave  a  judgment  accordingly.  On  appeal  to 
the  Supreme  Court  of  the  Colony  of  Natal,  the  Chief  Justice 
and  Mr.  Justice  Cadiz  were  of  opinion  that  the  contract  for  the 
seven  shares  was  not  rescinded  or  varied  and  another  contract 
for  ten  shares  substituted  for  it,  and  that  the  defendant  was  not 
liable  for  the  three  shares  sold  on  the  20th  of  February.  So  far 
their  Lordships  think  they  were  unquestionably  right,  but  they 


Adler. 
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J.  C.  proceeded  to  hold  that  he  was  liable  for  the  seven  shares.  The 
1886  reason  given  by  the  Chief  Justice  was  that  by  the  law  of  the 
De  Waal  colony,  where  no  day  is  fixed  for  the  completion  of  a  bargain, 
there  is  no  delay  in  the  sense  of  mora  unless  the  person  charged 
with  delaying  is  to  blame,  and  he  did  not  see  that  the  plaintiff 
was  blameable  for  any  delay  that  occurred.  Mr.  Justice  Cadiz 
thought  there  had  not  been  any  unreasonable  delay,  and  Mr.  Jus- 
tice Wragg  adhered  to  his  former  judgment.  Therefore,  the 
Court  gave  judgment  for  the  plaintiff  for  the  price  of  seven 
shares  at  £85  per  share  upon  his  giving  delivery  of  shares  to  the 
defendant. 

It  is  unnecessary  for  their  Lordships  to  give  any  opinion  upon 
the  objection  which  was  made  by  the  counsel  for  the  appellant, 
that  this  judgment  for  a  specific  performance  of  the  contract  was 
not  authorized  by  the  law  of  the  colony  of  Natal. 

The  questions  which  they  have  to  decide  are,  whether  there 
was  an  unreasonable  delay  in  the  delivery  of  the  certificate  for 
the  seven  shares,  and,  if  there  was,  whether  the  plaintiff  was  to 
blame  for  it.  The  facts  proved  are  these :  The  plaintiff,  Henry 
Adler,  a  sharebroker  and  merchant  in  Cape  Town,  on  the  15th  of 
December,  1883,  held  forty-six  shares  in  the  Eoss  Hill  Mining 
Company,  one  certificate  of  forty  shares  and  one  of  six.  The 
office  of  the  company  was  in  London.  On  the  6th  of  December 
he  handed  the  certificate  of  forty  to  his  brother,  to  be  sent  to 
England  for  subdivision  into  certificates  for  smaller  numbers, 
which  did  not  reach  Cape  Town  until  the  19th  of  March,  1884. 
The  other  six  shares  were  transferred  to  one  of  the  purchasers 
of  the  twelve  shares  afterwards  mentioned,  and  need  not  be 
further  noticed.  On  the  15th  of  December,  1883,  William 
Henry  Adler,  a  merchant  in  Durban,  of  the  firm  of  Adler 
Brothers,  received  from  Wallis  Short,  as  agent  for  then  undis- 
closed principals,  an  offer  to  buy  twelve  shares  in  the  Koss  Hill 
Mining  Company,  at  £85  per  share ;  William  Henry  Adler  on 
the  same  day,  as  agent  for  the  plaintiff,  who  was  also  undisclosed, 
accepted  the  offer,  and  telegraphed  to  him  from  Durban,  "  We 
(Adlers)  have  sold  twelve  Eoss  Hill  at  eighty-five  cash,  delivery 
of  scrip  here.  Confirm  by  wire."  The  telegram  in  reply  is  not 
in  the  record,  but  it  appears  from  a  telegram  from  Adler  Brothers 
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to  the  plaintiff,  on  the  4th  of  January,  1884,  that  on  the  same      J.  c. 
day  the  plaintiff  confirmed  the  sale  by  telegram.   On  the  21st  of  188G 
December  Mr.  Short,  in  a  letter  to  Adler  Brothers,  declared  his  deWaal 
principals,  one  of  them  being  the  defendant,  for  three  shares.  ^Dl'er 

About  the  5th  or  6th  of  January,  1884,  the  defendant  authorized   

Adlers  to  buy  three  more  shares,  at  £85.  On  the  8th  he  went 
from  home  for  the  benefit  of  his  health,  and  left  a  cheque  with 
his  book-keeper  for  £510  for  the  six  shares.  On  the  9th  W.  H. 
Adler  wrote  to  him  that  they  had  not  been  able  to  get  less  than 
four  shares,  and  had  bought  them  for  him  at  £85  a  share,  and 
requested  him  to  instruct  his  book-keeper  to  pay  £595  when 
required.  He,  by  a  letter  undated,  but  written  on  the  11th  of 
January,  agreed  to  take  the  four  shares,  and  immediately  for- 
warded to  the  book-keeper  an  additional  cheque  for  £85.  Mr. 
W.  H.  Adler  said  on  cross-examination,  he  did  not  know  that 
the  shares  had  to  be  sent  to  England  to  be  subdivided,  and  at 
the  time  of  the  sale  he  thought  the  shares  were  deliverable  within 
a  short  time.  It  is  clear  from  the  defendant's  conduct  that  he 
also  thought  so,  and  he  did  not  know  that  the  certificate  of  the 
forty  shares  had  been  sent  to  England.  He  returned  home  about 
the  22nd  of  January,  and  finding  that  the  shares  had  not  been 
delivered  or  the  cheques  called  for,  he  complained  of  the  delay, 
and  continued  to  do  so  up  to  the  18th  or  19th  of  February,  when 
he  was  told  that  the  plaintiff  had  a  certificate  for  ten  shares,  and 
he  agreed  to  take  the  remaining  three  at  £50  a  share,  on  condi- 
tion that  a  certificate  for  ten  shares  should  be  delivered  to  him 
by  the  first  steamer,  which  it  has  been  seen  was  not  done. 

These  contracts  were  not  for  the  sale  of  specific  shares,  and 
might  have  been  performed  by  the  delivery  of  one  or  more  certi- 
ficates, comprising  altogether  the  number  of  shares  sold.  The 
seller  was  bound  to  deliver  the  certificates  within  what  would  be 
a  reasonable  time  in  an  ordinary  contract  for  the  sale  of  shares, 
and  the  reasonableness  of  the  time  cannot  depend  upon  circum- 
stances which  were  unknown  to  the  buyer,  and  were  not  disclosed 
to  him  by  the  seller.  Assuming  that  the  right  to  complain  of" 
delay  in  delivery  under  the  first  contract  was  waived  by  the 
second,  and  that  the  time  for  the  delivery  of  the  whole  seven 
shares  was  to  date  from  the  9th  of  January,  1884,  there  was 
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J.  0.  certainly  an  unreasonable  delay.  Mr.  Woolf,  the  partner  of 
1886  W.  H.  Adler,  and  who  transacted  the  sale  of  the  three  shares  on 
e  Waal  the  20th  of  February,  said,  in  his  evidence,  that  he  told  the 
\dler     defendant  he  had  a  perfect  right  in  his  opinion  to  refuse  delivery, 

  and  so  wired  to  Mr.  Henry  Adler.    This  telegram  was  sent  on 

the  29th  of  February,  and  was  as  follows :  "  We  (Adlers)  shall 
only  honour  your  draft  if  we  are  sure  De  Waal  will  accept.  He 
is  certainly  entitled  to  refusal."  The  offer  of  the  seven  shares  by 
the  letter  of  the  attorneys  of  the  plaintiff  was  not  made  till  ten 
days  afterwards.  This  was  the  opinion  of  a  man  of  business,  and 
it  does  not  appear  that  the  plaintiff  sent  any  reply  to  it.  Their 
Lordships  consider  there  was  an  unreasonable  delay. 

It  remains,  then,  to  consider  the  reason  of  the  Chief  Justice. 
As  to  that  their  Lordships  observe  that  Mr.  Justice  Wragg  did 
not  take  that  view  of  the  law,  nor,  apparently,  did  Mr.  Justice 
Cadiz.  The  Chief  Justice  says,  <f  Mora  is  defined  to  be  unjust 
omission  in  one  rightly  required  to  perform  his  obligations."  It 
may  be  that  the  question  of  mora  arises  only  where  damages  are 
sought  for  a  breach  of  contract.  It  is  not  necessary  to  decide 
whether  it  does  so,  for,  assuming  that  the  law  as  stated  by  the 
Chief  Justice  is  applicable  to  this  case,  their  Lordships  are  of 
opinion  that  there  was  an  unjust  omission  on  the  part  of  the 
plaintiff  in  the  sense  in  which  these  words  are  used  by  the  Chief 
Justice,  and  they  cannot  agree  with  him  that  the  plaintiff  was 
not  blameable  for  a  delay  which  was  caused  by  his  having  parted 
with  the  documents  of  title.  They  will  therefore  humbly  advise 
Her  Majesty  that  the  judgment  of  the  Supreme  Court  should  be 
reversed,  and  the  appeal  to  that  Court  be  dismissed  with  costs. 
The  respondent  will  pay  the  costs  of  this  appeal. 

Solicitors  for  appellant:  Johnson,  Buddy  &  Johnson. 
Solicitors  for  respondent :  Daives  dt  Sons. 
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[PRIVY  COUNCIL.] 
In  re  YATES  &  KELLETT'S  PATENT.  J.  O* 

1887 

Patent — Petition — Pule  9 — Accounts. 

Feb.  3. 

Petition  for  prolongation  dismissed  on  the  ground  that  proper  accounts   

had  not  been  produced  to  shew  the  remuneration  of  the  patentee. 

Eule  9  not  having  been  complied  with,  a  postponement  to  amend  the 
accounts  filed  was  refused. 

This  was  a  petition  for  the  prolongation  of  letters  patent 
dated  the  26th  of  April,  1873,  which  had  been  granted  to  Thomas 
Edward  Yates  and  Henry  Yates,  card  manufacturers,  and  W.  H. 
Kellett,  a  card  setting-machine  maker,  for  the  invention  of  "  an 
improvement  in  the  construction  of  wire  cards  to  be  used  for 
combing  or  straightening  fibre,  such  as  wool,  cotton,  flax,  &c, 
preparatory  to  spinning." 

Aston,  Q.C.,  and  Chadwyclc  Healeij,  for  the  petitioners. 

Sir  B.  Webster,  A.G.,  and  B.  8.  Wright,  for  the  Crown. 

Keference  was  made  to  the  9th  rule  framed  under  5  &  6  Will.  4, 
c.  83,  and  to  Wield* s  Patent  (1) ;  Saxby's  Patent  (2). 

The  judgment  of  their  Lordships  was  delivered  by 

Lokd  Hobhouse  : — 

In  this  case  the  petitioners  have  not  complied  with  the  rule  of 
this  Committee  which  requires  that  the  balance  sheet  of  expendi- 
ture and  receipts  relating  to  the  patent  in  question  shall  be  lodged 
not  less  than  one  week  before  the  day  fixed  for  hearing  the 
application.  Within  a  day  or  two  of  the  present  time  there  has 
been  lodged  a  balance  sheet  of  one  of  the  patentees  who  has 
carried  on  the  manufacture  of  the  patented  article  in  combi- 

*  Present  :—  Lord  FitzGerald,  Lord  Hobhouse,  Sir  Barnes  Peacock,  and 
Sir  Kichard  Couch. 


(1)  Law  Eep.  4  P.  C.  89. 
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J.  c.      nation,  as  is  now  said,  with  the  manufacture  of  other  articles. 
1887      No  allusion  to  that  matter  has  been  made  in  the  petition.  All 
that  the  petition  says  is  this: — "As  will  appear  by  your  peti- 
Yates  &    tioners'  accounts  certain  profits  have  been  made,  but,  as  your 

1VELLETT  S  x  .  J 

Patent,  petitioners  submit,  no  remuneration  in  any  way  commensurate 
with  the  great  merit  and  public  utility  of  the  said  invention 
has  been  received  by  your  petitioners."  There  is  no  intimation 
there  that  one  of  the  patentees  has  carried  on  business  in  the 
patented  article  paying  no  royalty  whatever  for  the  use  of  the 
patent  by  contract  with  the  other  patentees.  When  the  accounts 
of  their  manufacture  are  produced  they  appear  to  be  the  accounts 
of  James  Yates  &  Son  (that  is  the  name  of  the  firm)  as  manu- 
facturers of  the  patented  card.  There  is  no  intimation  that  there 
was  any  other  manufacture  carried  on  excepting  that  of  the 
patented  card.  When  the  accounts  are  looked  at,  it  appears 
that  during  the  first  half  of  the  fourteen  years  over  which  they 
extend  there  were  very  large  receipts  on  account  of  sales  of  the 
article  made,  and  that  during  the  second  period  the  receipts 
dwindled  away  to  something  very  trifling.  There  is  no  attempt 
to  distinguish  on  that  side  of  the  account  between  the  receipts  in 
respect  of  the  patented  article  and  the  receipts  in  respect  of  the 
other  articles  which  are  now  said  to  be  manufactured  by  the  firm. 
On  the  other  side  of  the  account  there  is  no  attempt  to  dis- 
tinguish between  the  earlier  years  and  the  later  years  of  the 
business.  All  the  expenses  are  lumped  together,  and  the  effect 
is  that  it  is  impossible  to  distinguish  in  these  accounts  how  much 
of  the  cost  that  is  charged  is  due  to  these  later  years  in  which 
practically  no  business  was  carried  on,  and  how  much  is  due  to 
the  earlier  years  in  which  a  larger  business  was  carried  on,  and 
m  which,  for  aught  their  Lordships  know,  considerable  profits  may 
have  been  made  by  the  use  of  the  patent  and  the  sale  of  the 
patented  article. 

Now  the  explanation  of  this  given  at  the  Bar  is  that  the 
patentee  who  has  carried  on  this  manufacture  has  destroyed  his 
books,  and  that  the  materials  are  not  forthcoming  out  of  which  a 
better  account  might  be  made.  The  patentee  was  in  difficulties, 
or  started  afresh,  and  the  destruction  of  his  books,  for  aught  their 
Lordships  know,  may  have  been  a  perfectly  honest  and  reason- 
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able  operation  for  him  to  perform ;  but  he  cannot  escape  from      J.  C. 
the  consequences,  and  a  man  who  is  bound  to  shew  what  his  1887 
profits  have  been  before  he  can  come  for  a  renewal  of  a  patent,      jn  re 
if  he  destroys  his  books,  destroys  the  very  means  upon  which  k^lett's 
he  must  rely  for  the  renewal  of  his  patent.    Their  Lordships,  Patent. 
therefore,  think  that  they  cannot  comply  with  any  suggestion 
that  there  should  be  further  time  to  amend  these  accounts. 
It  is  a  case  in  which  they  certainly  would  not  strain  a  point  to 
relieve  the  petitioners  from  their  non-compliance  with  this  useful 
and  proper  rule,  and  they  think  that  they  are  bound  to  dismiss 
this  petition  on  the  ground  that  proper  accounts  have  not  been 
produced  to  shew  the  remuneration  of  the  patentee. 

Solicitors  for  petitioner :  Bell,  Brodrich,  &  Gray. 
Solicitor  for  the  Crown :  The  Treasury. 


[PRIVY  COUNCIL.] 

OCTAVE  CHAVIGNY  DE  LA  CHEYKOT-  )  „  J.  a* 

T  -  ^  }  Plaintiff  ; 

IEEE   .      .   f  1886 

and  2^.11,12,16. 

LA  CITfi  DE  MONTREAL     .    .    .    .    .  Defendant.   

ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR  LOWER 

CANADA. 

Law  of  Canada — Public  Highways — 23  Vict.  c.  72,  s.  10,  subs.  6. 

By  Canadian  as  by  Scotch  law  when  a  street  or  road  becomes  a  public 
highway,  the  soil  of  the  road  is  vested  in  the  Crown  or  other  public  trustee 
in  trust  for  that  public  use. 

Where  a  road  or  place  in  Montreal  had  been  registered  as  a  public  place 
of  the  city  under  23  Vict.  c.  72,  s.  10,  sub-s.  6,  and  had  been  enjoyed  by 
the  public  as  a  public  way  more  than  ten  years  before  registration,  and 
more  than  ten  years  after  registration,  and  before  suit : — 

Held,  that,  independently  of  the  public  right  by  common  law  (which 
had  been  established  in  the  case),  such  place  had  become  a  public  highway, 
and  a  private  right  to  resume  possession  thereof  could  not  be  entertained. 

Appeal  from  a  decree  of  the  Court  of  Queen's  Bench  (Sept.  19, 
1883)  affirming  a  decree  of  the  Superior  Court  for  Lower  Canada 

*  Present : — Lord  FitzGerald,  Lord  Hobhouse,  Sir  Barnes  Peacock,  and 
Sir  Richard  Coucii. 
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J.  C.      in  the  province  of  Quebec,  district  Montreal  (April  30,  1879). 
1886      The  respondents  were  the  mayor,  aldermen,  and  citizens  of  Mon- 
Octave     treal,  who  were  incorporated  in  1840  by  a  provincial  ordinance 
CbbVlaNY   °^  -k°wer  Canada  (4  Vict.  c.  36),  and  specially  empowered  as  to 
Chevrotiere  market-places  by  8  Vict.  c.  59. 

La  Cite  de  By  his  declaration  the  appellant  stated :  that  by  36  Geo.  3, 
onteeal.  ^  q  (Quebec),  the  control  of  the  market-places  of  Montreal  was 
given  to  the  magistrates  of  Montreal,  with  power  to  establish 
new  markets,  which  powers  they  retained  until  the  incorporation 
of  the  city  of  Montreal ;  that,  by  deed  dated  the  29th  of  Decem- 
ber, 1803,  Perinault  and  Durocher  granted,  by  way  of  gift,  to  the 
magistrates,  a  piece  of  land  for  the  sole  purpose  of  a  public 
market-place,  and  not  to  be  employed  for  other  purposes ;  that 
accordingly  it  was,  by  the  same  deed,  expressly  stipulated  that 
the  grantors,  their  heirs  and  assigns,  should  have,  in  all  future 
time,  the  right  to  re-enter  into  the  property  and  possession  of 
the  said  land  the  moment  it  should  be  turned  to  other  uses  than 
that  of  a  public  market-place ;  that  thereupon  the  magistrates 
took  possession  of  the  said  land,  and  made  it  a  public  market- 
place, called  "Nouveau  Marche,"  or  "Marche  Neuf" ;  that  it 
continued  so  to  be  used,  in  conformity  with  the  said  deed,  until 
the  beginning  of  1847  ;  that  by  4  Vict.  c.  36,  all  the  rights  and 
powers  of  the  magistrates,  and  particularly  those  relating  to 
market-places  above-mentioned,  passed  to  the  defendant  corpora- 
tion, which  powers  had  been  confirmed  by  subsequent  Acts ;  that 
on  the  2nd  of  January,  1847,  the  said  market  was  abolished, 
ceased  to  be  a  public  market-place,  and  was  turned  into  and  has 
ever  since  been  used  as  a  road,  under  the  name  of  "  Place  J acques 
Cartier " ;  that  by  reason  of  that  change  the  right  of  re-entry 
reserved  by  the  deed  came  into  effect,  and  from  that  date  the 
heirs  and  assigns  of  Perinault  and  Durocher  have  the  right  to 
reclaim  the  said  land  from  the  defendant  corporation;  that, 
partly  by  succession  and  partly  by  assignment,  the  appellant  is 
actually  proprietor  of  7,293/8,064  parts  of  the  said  property, 
which  he  has  a  right  to  reclaim  from  the  defendant. 

The  respondents  pleaded  (inter  alia)  that  the  clause  of  re-entry 
was  only  intended  to  ensure  the  establishment  of  a  public  market 
upon  the  square  at  the  time  of  the  execution  of  the  said  deed 
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of  donation,  and  conld  not  be  construed  as  binding  upon  the      J.  C. 
respondents  for  ever,  and  that  it  had  been  sufficiently  complied  188G 
with  by  a  public  market  having  been  in  existence  upon  the  octave 
square  for  upwards  of  forty  years  as  aforesaid  ;  that  the  object  C^VL^SY 
of  the  deed  was  to  discharge  the  obligations  which  Perinault  Chevrotiere 
and  Durocher  had  incurred  towards  the  purchasers  from  them  La  Cite  de 
of  certain  building  plots,  and  that  Perinault  and  Durocher  having 
disposed  of  all  the  property  vested  in  them,  and  as  to  the  said 
building  plots  with  a  warranty  of  frontage  upon  a  public  market- 
place, the  rights  had  forthwith  passed  to  such  purchasers ;  that  the 
clause  was  merely  "  comminatoire  "  and  could  not  give  the  repre- 
sentatives of  the  said  Perinault  and  Durocher  the  right  to  the 
relief  which  they  claimed ;  that  they  were  empowered  by  statute 
to  do  as  they  had  done,  and  that  the  remedy  for  damages  was 
barred ;  that  by  virtue  of  the  deed  and  the  different  statutes  by 
which  they  were  incorporated  as  well  as  by  virtue  of  possession 
for  more  than  seventy-three  years,  they  were  the  sole  owners  of 
the  property  claimed  by  the  appellant. 

They  also  pleaded  acquiescence,  and  that  the  property  had 
for  thirty  years  or  thereabouts  been  abandoned  to  the  public  as  a 
public  square,  and  had  been  duly  registered  as  such  in  the 
register  of  streets  kept  in  the  public  records  of  the  respondents, 
and  that  such  property  formed  part  of  the  public  domain,  and 
was  for  every  purpose  a  public  square,  avenue,  or  promenade. 

Fullarton,  and  Lacoste,  Q.C.  (of  the  Canadian  Bar),  for  the 
appellant,  contended  that  the  conditions  of  the  deed  of  gift  had 
been  broken,  that  the  grant  was  defeated,  and  the  appellant 
was  accordingly  entitled  to  re-enter.  The  power  of  the  owner  of 
land  to  make  his  grants  subject  to  any  conditions  he  likes  is 
recognised  by  French  law.  He  can  give  subject  to  a  condition 
of  defeasance,  or  that  the  donee  must  always  use  it  in  a  particular 
manner  :  Troplong,  Droit  Civil  Explique,  Donations  entre  vif, 
vol.  i.,  No.  355 ;  Code  Civil,  arts.  760,  1088.  The  conditions  here 
were  not  comminatoires,  but  entitled  appellant  to  re-enter  upon 
breach :  Troplong,  Vente,  vol.  i.,  No.  61.  They  did  not  create 
any  servitude  attached  to  the  adjacent  lands,  but  a  personal  right 
in  the  donors  passing  to  their  heirs  and  assigns.   The  respondents 
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J.  c.  could  not  prescribe  against  their"  own  title,  nor  change  the  nature 

1886  of  their  own  possession  :  Pothier,  vol.  viii.,  c.  2,  s.  32,  tit.  "  Pos- 

O^Tve  session  "  ;  Civil  Code,  art.  2208.    With  regard  to  18  Vict.  c.  100, 

Chavigny  s>  4i?  Sllb-s.  9,  relied  on  by  the  other  side,  it  had  no  application 

DE  LA 

Chevrotiehe  to  the  city  of  Montreal,  and  if  it  had  on  its  true  contruction  it 
La  Cite  de  afforded  no  defence  to  the  action.  Keference  was  made  to  Consol. 
Montreal.  gtftt  Lq^  c&n^  mQ}  ^  85?  gg>  ^  2>  repeating  13  &  14  Yict.  c.  15, 

ss.  3,  2,  of  the  province  of  Canada,  and  to  23  Yict.  c.  72,  s.  10, 
sub-s.  6,  which  it  was  argued  did  not  apply  to  a  user  under  a 
conditional  grant,  and  gave  only  a  prima  facie  title  against 
adverse  claimants :  Guy  v.  City  of  Montreal  (1).  There  have  been 
no  acts  of  the  proprietor  of  this  land  which  amount  to  a  dedica- 
tion. Nor  have  the  public  acquired  a  right  of  way  ;  but  if  they 
had,  this  would  not  defeat  appellant's  right  as  against  respon- 
dents :  see  3  Kent,  Com.  p.  451 ;  Trustees  of  the  Rugby  Charity  v. 
Merryweather  (2).  The  owner  who  is  out  of  possession  cannot  be 
bound  by  any  acquiescence  by  his  lessee  for  however  long  a  term  : 
Wood  v.  Veal  (3) ;  Winterbottom  v.  Lord  Derby  (4).  Here  the 
owner  was  out  of  possession. 


Sir  H.  Davey,  Q.C.,  and  Pauli,  for  the  respondent,  contended 
that  the  judgment  of  the  Court  below  was  right.  From  the 
2nd  day  of  January,  1847,  to  the  30th  of  December,  1876,  the 
Place  Jacques  Cartier  was  used  by  the  public  without  interrup- 
tion as  a  public  square,  avenue,  or  promenade.  It  was  registered 
pursuant  to  statute  in  a  book  kept  for  that  purpose  by  the  sur- 
veyor of  the  city.  For  upwards  of  ten  years  previously  it  had 
been  opened  for  the  public  use.  Eeference  was  made  to  8  Yict. 
c.  59,  and  a  bye-law  of  the  council  dated  the  23rd  of  December, 
1846 ;  18  Yict.  c.  100,  s.  41,  sub-s.  9  ;  23  Yict.  c.  72,  s.  10,  sub-s.  6 ; 
37  Yict.  c.  51,  ss.  63,  195 ;  Mignerau  v.  Legare  (5) ;  Guy  v.  City 
of  Montreal  (1).  This  is  a  case  of  twenty  years'  acquiescence  by 
those  who  allege  that  they  are  interested  in  a  user  adverse  to 
their  alleged  rights.  The  presumption  arising  therefrom  in  favour 
of  a  dedication  must  be  rebutted.    Eeference  was  made  to 


(1)  1  Dec.  Court  d'Appel,  51.  (3)  5  B.  &  A.  454. 

(2)  11  East,  376,  n.  (4)  Law  Eep.  2  Ex.  316. 

(5)  6  Quebec  L.  E.  120. 
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Turner  v.  Walsh  (1) ;  The  Queen  v.  Petrie  (2)  ;  Civil  Code,  art.  779.      J.  C. 
Although  a  donor  may  stipulate  certain  reservations,  it  is  a  1886 
question  whether  this  is  a  voluntary  deed,  and  whether  the  cir-  octave 
cumstances  under  which  it  was  made  were  not  of  that  character  ClpEVJlNY 
that  a  consideration  may  be  said  to  have  arisen  out  of  them.  Chevrotieee 

La  Cite  de 

Fullarton  replied.  Montreal. 

The  judgment  of  their  Lordships  was  delivered  by  1886 
Lokd  FitzGerald  :—  Nov- 16- 

The  action  from  which  this  appeal  arises  was  commenced  in 
the  Superior  Court  of  the  province  of  Quebec,  Lower  Canada. 
The  demandant,  who  is  also  the  appellant,  claimed  to  be  pro- 
prietor of  about  seven-eighths  of  that  part  of  the  city  of  Montreal 
which  from  1803  to  January,  1847,  had  been  a  public  market, 
and  from  January,  1847,  to  the  present  time  has  been  an  open 
public  place  in  the  city,  known  as  the  Place  Jacques  Cartier. 
The  demandant  claimed  against  the  respondents,  the  .city  of 
Montreal,  a  right  to  resume  possession  of  that  piece  of  land  as  in 
the  original  ownership  of  the  grantors.  His  money  claim  against 
the  city  amounted  to  $180,866.  Further,  he  claimed  that  the 
original  deed  of  grant  of  the  29th  of  December,  1803,  should 
be  brought  in  and  declared  null  and  void.  The  claim  is  said  to 
have  arisen  under  that  deed  so  often  referred  to  in  the  course  of 
the  case. 

It  was  said  to  have  been  a  purely  voluntary  gift,  but  their 
Lordships  think,  if  it  were  necessary  to  express  an  opinion  on  it, 
it  might  be  doubtful  whether  it  was  voluntary,  and  whether  its 
true  character  was  not  a  grant  to  the  magistrates  of  the  city  of 
Montreal  for  valuable  consideration. 

The  place  in  question  was  originally  the  property  of  the 
Seminary  of  Montreal,  and  the  Seminary,  being  about  to  dispose 
of  it,  entered  into  a  treaty  with  Perinault  and  Durocher.  The 
property  appears  to  have  been  made  over  to  Perinault  and 
Durocher  to  make  the  most  they  could  of  it,  but  under  a  condition 
that  they  were  to  pay  to  the  Seminary  a  sum  of  about  3000 
guineas.  They  proceeded  accordingly  to  divide  it  for  building 
(1)  6  App.  Cas.  636.  (2)  4  E.  &  B.  737. 
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J.  0.      purposes ;  but  reserved  a  portion,  and  they  entered  into  treaty 
1886      with  the  concessionaires,  who  stipulated  that  there  should  be  not 
Octave    only  the  Kue  de  la  Fabrique  (which  did  not  then  exist  as  a  street, 
°^e'laNT   ^ut  was  projetee  only),  and  also  that  the  open  space  lying 
Chevkotieke  between  the  Kue  de  la  Fabrique  and  the  Kue  St.  Charles  should 
La  Cite  de  be  converted  into  a  public  market.    Perinault  and  Durocher, 
Montreal.   ^ejng  unable  to  comply  with  that  condition  without  the  aid  of 
some  public  body,  applied  to  the  magistrates  at  Montreal,  as  they 
could  create  a  public  market,  and  it  was  necessary  to  seek  their 
aid,  and  out  of  this  sprang  the  grant  of  the  29th  of  December, 
1803. 

The  result  of  that  deed  seems  to  be,  that  it  created  a  public 
right  as  well  as  a  private  servitude — that  is,  when  that  deed  had 
been  carried  out  by  converting  the  open  space,  which  is  now  the 
subject  in  question,  into  a  public  market-place,  with  a  right  in 
the  public  to  resort  to  it  as  a  public  market  place — it  became 
subject  to  that  public  right,  at  the  same  time,  possibly,  being 
subject  to  a  private  servitude  to  the  parties  who  had  become 
concessionnaires  of  the  building  plots.  Their  Lordships  do  not 
find  it  necessary  to  express  any  opinion  upon  the  general  con- 
struction, or  upon  the  effect  of  the  condition  contained  in  the 
grant  of  1803.  They  assume,  but  for  the  purposes  only  of  the 
judgment  which  is  about  to  be  delivered,  that  the  demandant's 
contention  may  be  right,  that  when  there  was  a  breach  of  that 
condition  the  donors  or  their  representatives  would  be  entitled  to 
re-enter  and  to  resume  possession  as  of  their  former  estate. 

Several  questions  of  very  considerable  importance  and  difficulty 
have  been  raised  before  this  Committee.  One  was  suggested  by 
one  of  their  Lordships — whether  the  condition  was  apportionable, 
and,  if  not  apportionable,  whether  the  demandants  could  sue,  not 
being  the  owners  of  nor  interested  in  the  whole  of  the  property 
which  is  the  subject-matter  of  the  condition.  On  that  question 
also  their  Lordships  do  not  find  it  necessary,  in  their  present 
judgment,  to  express  any  opinion. 

There  were  also  questions  whether  the  condition  of  re-entry 
was  void  in  its  inception,  whether  it  was  a  condition  of  re-entry 
properly,  or  was  merely  inserted  in  the  deed  of  gif\  in  terrorem, 
and  merely  comminatoire. 
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There  was  also  a  question  of  prescription  and  other  questions      J.  C. 
in  the  case  upon  which  their  Lordships  do  not  propose  to  express  1886 
any  opinion,  as  the  appeal  may  be  disposed  of  on  another  and  Octave 
satisfactory  ground.    "  Cb^T 

The  magistrates  of  Montreal  having  got  possession  of  the  land  Chevrotiere 
under  that  deed  of  1803,  and  converted  it  into  a  public  market,  La  Cite  de 
we  come  next  to  the  Ordinance  of  4  Vict.,  by  which  the  magis-  MoNTPtCAL- 
trates  ceased  to  be  the  managing  body  of  the  city  of  Montreal, 
and  were  replaced  by  a  quasi-corporate  body.    That  leads  to  the 
8  Yict.  c.  59.    The  magistrates  in  Montreal  had  accepted  this 
deed  of  1803,  which,  whether  it  was  for  valuable  consideration  or 
a  simple  voluntary  deed,  was  a  deed  of  grant  for  ever.  The  words 
are  "  maintenant  et  a  toujours  " — but  subject  to  the  condition, 
whatever  the  effect  of  it  was.    Therefore,  at  the  time  of  the  in- 
corporation of  the  city,  the  magistrates  were,  as  trustees  for  the 
public,  in  ownership  of  this  land  in  perpetuity,  subject  to  the 
condition,  with  this  market  upon  it ;  and  over  this  public  market 
place,  not  inhabitants  of  the  city  alone,  but  the  public  at  "large 
had  acquired  considerable  rights. 

That  being  the  position  of  affairs,  there  came  the  Canadian 
statute  of  8  Yict.  c.  59  ;  that  statute  is  not  a  general  Act  dealing 
with  all  corporations,  but  with  Montreal  alone.  It  is  to  give 
greater  potency  and  effect  to  the  incorporation  of  the  city  of 
Montreal  and  to  enlarge  the  powers  of  the  corporate  body.  It 
gives  them  very  extensive  powers  over  the  city,  and  amongst 
other  things  it  says,  in  the  50th  section,  that  they  shall  have 
power  of  "  changing  the  site  of  any  market  or  market-place 
within  the  said  city,  or  to  establish  any  new  market  or  market- 
place, or  to  abolish  any  market  or  market-place  now  in  existence, 
or  hereafter  to  be  in  existence  in  the  said  city,  or  to  appropriate 
the  site  thereof,  or  any  part  of  such  site,  for  any  other  public  pur- 
pose whatever,  any  law,  statute,  or  usage  to  the  contrary  not- 
withstanding ;  saving  to  any  party  aggrieved  by  any  act  of  the 
said  council  respecting  any  such  market  or  market-place  any 
remedy  such  party  may  by  law  have  against  the  corporation  of 
the  said  city  for  any  damage  by  such  party,  sustained  by  reason 
of  such  act  "  of  the  corporation. 

Now  it  was  contended  that,  acting  under  that  statute  and  con- 
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J.  C.  verting  this  market-place  to  another  public  purpose,  was  no 
1886  breach  of  the  condition,  and  that  the  effect  of  the  statute  was  to 
o^Tve  discharge  the  condition  and  leave  it  open  to  the  corporation, 
CdeVlaNY  a°ting  f°r  the  public  interests,  to  appropriate  the  site  of  that 
Chevkotiere  market-place  to  any  other  public  purpose,  but  subject  to  a  claim 
La  Cite  de  for  compensation  by  the  demandant  here  and  the  parties  he 
Montreal.  representSj  if  they  had  title,  and  had  been  injured  by  the  act  of 
the  corporation.  Now  upon  this  very  important  question  as  to 
the  effect  of  this  statute,  their  Lordships  do  not  think  that  it  is 
necessary  at  present  to  express  any  opinion. 

Proceeding  under  the  powers  that  they  had  so  obtained  in 
December,  1847,  the  first  bye-law  was  made.  In  that,  the  corpora- 
tion indicate  their  intention  to  abolish  this  market  and  apply  the 
site  to  another  public  purpose,  and  their  Lordships  can  have  no 
doubt,  that  in  taking  that  step  the  corporation  were  moved  only 
by  considerations  of  public  good.  They  found  it  necessary  pro- 
bably to  supply  the  growing  city  with  a  larger  market-place,  for 
Montreal  in  1847  was  a  very  different  place  from  the  Montreal  of 
1803,  growing  and  extending  every  day,  and  still  growing  and 
becoming  one  of  the  most  beautiful  cities  in  the  world.  They 
very  likely  thought  that  a  larger  market-place  was  necessary,  but 
that  they  ought  to  retain  the  space  occupied  by  the  market  as  an 
open  space  for  the  public  good  and  the  public  health,  and  hence 
they  converted  it  into  the  Place  Jacques  Cartier. 

In  January,  1847,  the  act  of  conversion  was  made  complete, 
and  there  was  also  a  subsequent  bye-law  by  which  they  directed 
that  the  new  place  should  be  henceforward  called  the  Place 
Jacques  Cartier. 

Their  Lordships  assume  also,  for  the  purposes  of  the  case,  that, 
upon  the  happening  of  these  events,  whatever  rights,  if  any,  the 
demandant  or  those  he  represents  had  under  the  condition  in  the 
grant  of  1803  came  into  existence  in  January  1847,  that  is,  that 
they  were  then  entitled,  if  at  all  entitled,  to  put  their  claims  in 
force  and  to  institute  a  proceeding  against  the  corporation  to 
take  advantage  of  the  condition  annexed  to  the  gift  of  1803,  and 
to  resume  possession  of  this  plot  of  ground  or  to  get  compensa- 
tion for  the  act  of  the  corporation.  But  they  did  not  do  so,  and 
things  went  on  as  before  from  1847  to  1852.    The  effect  of  the 
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transaction  of  January,  1847,  was,  to  convert,  by  the  act  of  the      J.  0. 
corporation,  the  old  market-place  into  a  public  square  which  the  188G 
citizens  of  Montreal  and  the  public  had  a  right  to  use.  Octave 
Things  continued  in  that  condition  down  to  1852,  when  Pen-in    ° ^la^ 
instituted  his  action.    That  action  may  be  described  with  sub-  Chevrotiere 
stantial  accuracy  as  similar  to  the  present.    It  made  the  same  La  Cite  de 

mi                   i          i        .     i          .            n         •  f    -  j       j  Montreal. 
case.   The  present  demandant  is  the  assignee  ol  Jrernn  s  interest.   

Perrin's  action  the  corporation  defended.  They  put  in  excep- 
tions similar,  save  in  one  respect,  to  those  now  before  their  Lord- 
ships. It  was  allowed  to  sleep  for  some  six  years.  The  case  was 
then  set  down  for  hearing  before  the  proper  Court  in  Canada,  and 
was  dismissed,  either  for  want  of  prosecution,  or  on  the  merits. 
Perrin  never  instituted  any  other  proceeding.  He  appears  to 
have  lain  dormant  for  nineteen  years,  and  in  1876,  for  a  nominal 
sum,  to  have  assigned  this  large  claim  over  to  the  present  de- 
mandant. In  all  that  interval  the  public  had  been  using  this 
public  place,  and  it  was  not  using  it  privately,  it  was  not  clam, 
but  it  was  openly  and  as  of  right,  without  any  interruption  by 
the  parties  or  any  of  them  who  are  now  represented  to  have  had 
the  property  in  the  place.  Mr,  Fullarton  relied  very  much  on 
this  action  of  Perrin's  and  a  petition  that  came  in  from  some 
outside  parties.  Who  they  were  we  do  not  know ;  but  it  was  a 
petition  which  was  not  acted  upon,  and  it  is  open  to  the  sugges- 
tion that  it  was  the  existence  of  that  petition  that  suggested  the 
action  of  Francois  Perrin.  However,  Perrin  never  took  a  step 
further,  and  it  appears  to  their  Lordships  that  the  absence  of 
any  contestation  of  the  right  of  the  public  to  use  this  place  as  a 
public  highway  is  clear  evidence  of  acquiescence  in  the  public 
right,  or  rather  of  abandonment  of  the  claim,  if  any,  that  Francois 
Perrin  had. 

Their  Lordships  desire  to  point  out  that,  independently  of  the 
statutes,  there  is  evidence  of  a  long-continued  user  by  the  public 
and  an  abandonment  of  right  by  those  who  could  have  disputed 
the  user  by  the  public,  sufficient  to  sustain  at  common  law  the 
public  right.  There  seems  to  be  no  difference  between  the  law 
of  Lower  Canada  and  the  law  of  England  and  Scotland  in  that 
respect.  The  public  had  enjoyed  the  right  from  1847  down  to 
the  commencement  of  the  present  action.    They  had  enjoyed  it 
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J.  C.      openly,  claimed  it,  not  privately,  but  adversely,  and  as  of  right, 
1886      and  in  the  meantime  there  had  not  been  a  single  step  on  the 
Octave     part  of  the  present  claimant,  or  those  from  whom  he  derives  title, 
°  deVlaNY   to  dispute  that  right,  but,  on  the  contrary,  there  was  the  amplest 
Cheveotiere  evidence  of  acquiescence  in  the  public  enjoyment.    There  has 
La  Cite  de  been  made  out,  independently  of  any  statutory  provision,  an 
,         '  ample  case  of  user  on  the  one  side  and  dedication  or  abandon- 
ment on  the  other  which  would  constitute  the  place  in  question 
a  public  place  over  which,  not  the  citizens  of  Canada  or 
Montreal  alone,  but  the  public  at  large,  had  rights,  which  the 
law  would  give  effect  to  independently  of  the  provisions  of  any 
statute. 

The  18  Yict.  c.  100,  Lower  Canada,  does  not  apply  to  Montreal, 
but  deserves  attention.  Montreal  is  excepted  from  the  operation 
of  that  Act,  but  it  applies  to  every  part  of  Lower  Canada  save 
Montreal  and  some  other  excepted  places,  and  it  contains  this 
provision,  that  "  every  road  declared  a  public  highway  by  any 
proces  verbal,  bye-law  or  order  of  any  grand  voyer,  warden,  com- 
missioner or  municipal  council  legally  made  and  in  force  when 
this  Act  shall  commence  shall  be  held  to  be  a  road  within  the 
meaning  of  this  Act  until  it  be  otherwise  ordered  by  competent 
authority."  That  was  the  Act  adverted  to  by  Chief  Justice 
Dorion.  He  intended  to  refer  to  the  23  Yict.  c.  72,  which  applies 
to  Montreal  alone.  It  deals  with  the  property  of  Montreal.  It 
deals  with  the  powers  of  the  corporation  and  extends  them 
beyond  the  Act  of  the  8  Yict.  In  sub-sect.  6  of  sect.  10  of  that 
Act  (23  Yict.  c.  72)  there  is  this  special  provision : — "  The  said 
council "  (that  is  the  council  of  Montreal)  "  shall  also  have 
power  to  cause  such  of  the  streets,  lanes,  alleys,  highways,  and 
public  squares  in  the  said  city,  or  any  part  or  parts  thereof,  as 
shall  not  have  been  heretofore  recorded  or  sufficiently  described, 
or  shall  have  been  opened  for  public  use  during  ten  years  but  not 
recorded,  to  be  ascertained,  described,  and  entered  of  record  in  a 
book  to  be  kept  for  that  purpose  by  the  city  surveyor  of  the  said 
city,  and  the  same  when  so  entered  of  record  shall  be  public 
highways  or  grounds  ;  and  the  record  thereof  shall  in  all  cases  be 
held  and  taken  as  evidence  for  their  being  such  public  highways 
and  grounds." 
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Proceeding  under  this  Act,  the  corporation  did  in  1865  register      J.  0. 
the  Place  Jacques  Cartier  as  a  public  place  of  the  city.    Their  1886 
Lordships  have  no  doubt  that  the  registration  was  valid,  and  has  Octave 
been  amply  proved.    If  any  objection  had  been  taken  at  the  H^^Y 
trial  before  the  Canadian  judge,  it  would  have  been  the  easiest  Ohevkotieee 
thing  possible  to  produce  the  original  book,  but  a  certified  copy  La  Cite  de 
of  the  entry  of  registration  was  admitted  in  its  place.  o*tbeal. 

The  Place  Jacques  Cartier  had  been  from  1847  up  to  1865 
(more  than  ten  years  before  registration)  enjoyed  by  the  public 
as  a  public  way,  and  it  was  enjoyed  as  a  public  way  more  than 
ten  years  after  the  registration  and  before  the  present  action  was 
commenced ;  and  it  seems  to  their  Lordships  that  the  case  comes 
within  the  express  language  of  that  statute,  and  their  Lordships 
have  no  doubt  that,  when  the  local  legislature  passed  this  Act 
they  knew  the  state  of  things  in  the  city,  intended  to  provide 
for  it,  and  did  provide  for  it  in  strong  and  emphatic  language, 
saying,  that  when  a  street  or  road  should  have  been  opened  for 
public  use  during  ten  years  and  placed  upon  the  register  it 
should  be  a  public  highway. 

Their  Lordships  are  of  opinion  that,  even  if  the  common  law 
question  did  not  arise,  still,  there  having  been  antecedent  to  this 
registration,  and  posterior  to  the  registration,  the  statutable  time 
during  which  the  place  should  be  used  as  a  public  street  to  give 
operation  to  the  statute,  the  statute  then  applies,  and  upon  that 
registration  the  Place  "  Jacques  Cartier  "  became  a  public  high- 
way. There  is  a  distinction  between  the  Canadian  law  and  the 
law  of  this  country  as  to  public  highways.  The  Canadian  law 
agrees  rather  with  the  law  of  Scotland,  which  is  founded  on  the 
civil  law,  namely,  that  when  a  street  or  road  becomes  a  public 
highway  the  soil  of  the  road  is  vested  in  the  Crown  if  there  is  no 
other  public  trustee,  or,  if  there  is  a  corporate  body  that  fills  the 
position  of  trustee,  then  in  that  corporate  body  in  trust  for  that 
public  use.  It  was  admitted  in  the  argument  for  the  appellant 
that  such  was  the  law  of  Lower  Canada. 

Their  Lordships  being  of  that  opinion,  which  is  in  accord- 
ance with  the  principles  deduced  from  Guy  v.  Corporation  of 
Montreal  (1),  and  with  the  principles  on  which  the  Court  of 
(1)  1  Dec.  Court  d'Appel,  51. 
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J.  c.      Queen's  Bench  for  Lower  Canada  appears  to  have  decided  this 
1886      case,  will  therefore  humbly  advise  Her  Majesty  that  the  judgment 
Octave    °f  the  Court  of  Queen's  Bench  for  Lower  Canada,  which  is 
Chavigny   a|so      judgment  of  the  Superior  Court,  should  be  affirmed,  and 
Chevkotiere  that  the  present  appeal  should  be  dismissed  with  costs. 

V. 

La  Cite  de 

Montreal.      Solicitors  for  appellant :  Simpson,  Hammond  &  Co. 

Solicitors  for  respondent :  Wilde,  Berger  &  Moore. 


[PRIVY  COUNCIL.] 

J.  a*  BINNEY 

1886 

Dec-  2»n-  MUTKIE  and  Othees  Defendants. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  BRITISH 
HONDURAS. 

Law  of  Partnership — Winding-up — Accretion  to  Capital  of  the  Partners — 
Distribution  of  Surplus  Assets — Lien. 

Where  in  keeping  their  accounts  partners  had  treated  their  respective 
shares  of  the  declared  or  estimated  profits  of  each  year  as  accretions  to  their 
respective  capitals : — 

Held,  that  the  profits  of  the  year  ending  with  the  dissolution  of  the  firm 
could  not  be  so  treated. 

Held,  further,  that  the  surplus  assets  should  be  distributed  by  paying  to 
each  partner  his  claims  in  respect  of  capital  standing  to  his  credit  at  the 
dissolution.  The  residue  or  deficiency  will  be  profits  or  losses,  in  either 
case  divisible  in  the  agreed  proportions.  The  rateable  application  of  the 
surplus  assets  in  payment  of  capital  claims  must  be  subject  to  the  liability 
to  contribution  to  make  up  a  deficiency,  and  to  the  claim  of  any  of  the 
partners  against  the  entire  assets  to  answer  it. 

This  was  an  appeal  from  three  orders  of  the  Supreme  Court  of 
British  Honduras,  dated  the  1st  of  June,  the  1st  and  28th  of  July, 
1885,  and  made  on  further  directions  in  a  suit  brought  by  the 
appellant  for  a  partnership  account,  and  to  wind  up  certain 
partnership  affairs. 

The  appellant,  for  some  years  prior  to  1879,  carried  on  business 

*  Present  .-—Lord  Hobhouse,  Lord  Herschell,  and  Sir  Barnes  Peacock. 
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as  a  merchant  in  Belize,  under  the  firm  of  William  Guild  &  Co.      J.  C. 
Latterly,  the  respondent  Mutrie  became  a  partner  with  him  to  1886 
the  extent  of  a  fourth  share  therein.    The  respondent  Currie  binney 
was  a  bookkeeper,  with  a  fixed  salary.    On  the  first  of  February,  Muteie. 

1879,  a  new  partnership  was  made,  under  the  same  style  or  firm.   

The  respondent  Currie  was  admitted  as  a  partner,  and  the  parties 
to  this  appeal  were  interested  therein  as  follows  : — The  appellant, 
40  per  cent. ;  the  respondent  Mutrie,  35  per  cent. ;  the  respon- 
dent Currie,  25  per  cent.  The  partnership  was  to  last  for  five 
years,  and  expired  on  the  31st  of  January,  1884. 

The  original  capital  of  the  new  firm  consisted  of  the  stock-in- 
trade  of  the  then  lately  terminated  partnership,  and  of  book  debts. 
The  Chief  Justice  said : — "  The  former  was  taken  over  at  a  valua- 
tion, and  the  debts,  less  an  amount  carried  to  suspense  account, 
were  accepted  as  capital.  I  would  merely  remark  here  that  there 
is  an  unhappy  conflict  of  evidence  as  to  this  suspense  account, 
but  that  part  of  the  case  is  not  now  before  me." 

The  suit  was  brought  on  the  9th  of  April,  1885,  by  the  ap- 
pellant, for  the  purpose  of  taking  the  accounts  and  winding  up 
the  partnership.  It  appeared  that  all  the  liabilities  of  the  firm 
had  been  provided  for,  and  that  there  were  considerable  surplus 
assets,  both  realized  and  in  course  of  realization.  The  question 
in  the  appeal  was  as  to  the  principle  upon  which  these  surplus 
assets  should  be  distributed,  and  what  inquiries  should  be  directed 
in  order  to  ascertain  the  proportions  in  which  they  are  distributable 
and  to  finally  adjust  the  accounts  between  the  partners. 

It  appeared  that  the  appellant  contributed  nearly  the  whole  of 
the  original  capital,  Currie  his  savings  as  a  bookkeeper,  Mutrie 
a  still  smaller  amount.  The  credit  balances  at  the  end  of  the 
five  years  were:  Binney  $214,815,  Mutrie  $58,422,  Currie 
$60,762.  They  were  mainly  arrived  at  first  by  crediting  the 
partners  with  large  estimated  profits  in  the  agreed  proportions 
every  year,  amounting  in  the  five  years  in  all  to  $225,000  ;  second, 
by  crediting  the  partners  annually  with  interest  on  their  credit 
balances,  at  5  per  cent. ;  third,  by  crediting  the  appellant  with 
$2500  annually  for  the  rent  of  the  partnership  premises. 

In  his  judgment  of  the  1st  of  June  the  Chief  Justice  said  : — 
"  The  liabilities  of  the  firm  have  either  been  met,  or  are  in  course 

Vol.  XII.  3  M 


162 


HOUSE  OF  LOKDS 


[VOL.  XII. 


J.  C.      of  liquidation.    After  making  due  provision  for  these  liabilities 
1886      there  remained  a  surplus,  and  it  is  with  respect  to  the  application 
B^Tpy     of  this  surplus  that  the  parties  to  this  suit  are  at  issue.  The 
Mutrie     plaintiff  asks  for  a  direction  that  it  may  be  applied  in  payments 

  of  the  original  capital  contributed  by  each  of  the  partners, 

together  with  interest  at  5  per  cent.  The  defendants,  on  the 
other  hand,  seek  a  direction  that  the  surplus  may  be  divided 
rateably  between  the  partners  according  to  the  amount  of  the 
respective  capitals  of  the  partners  at  the  date  of  the  dissolution 
of  the  said  partnership."  The  Chief  Justice  made  his  direction 
in  the  terms  prayed  by  the  defendants,  premising  that  if  they 
had  asked  that  their  shares  of  profits,  so  far  as  they  had  been  left 
in  the  business,  should  be  treated  as  capital  advanced  by  them, 
and  as  such  entitled  to  rank  in  priority  next  after  debts  to  third 
persons,  he  was  not  certain  that  they  might  not  have  done  so 
successfully. 

The  terms  of  the  order  as  actually  made  were  that  the  surplus 
assets  ought  to  be  divided  rateably  between  the  partners,  accord- 
ing to  the  amount  of  the  respective  capitals  standing  to  the 
respective  credits  of  the  partners  at  the  date'  of  the  dissolution  of 
the  said  partnership. 

Maenaghten,  Q.C.,  and  Cowell,  for  the  appellant,  contended  that 
this  order  was  wrong.  The  appellant  should  first  be  paid  the 
agreed,  rent.  The  assets  should  then  be  applied  to  repay  the 
original  capital  with  the  agreed  interest  at  5  per  cent.  The 
residue  should  be  divided  as  profits  in  the  agreed  proportion, 
regard  being  had  to  what  the  partners  had  already  drawn.  But 
the  same  result  would  be  attained  if  the  credit  balances  at  the  end 
of  the  firm  or  some  earlier  date  were  accepted  as  the  respective 
capitals  of  the  partners  ;  in  that  case  the  deficiency  resulting 
from  those  balances  being  largely  composed  of  paper  profits  not 
represented  by  any  corresponding  assets,  should  be  treated  as  a 
loss  to  which  the  partners  must  contribute  in  the  agreed  pro- 
portion. The  appellant  should  be  declared  to  have  a  lien  on 
the  assets  in  respect  of  the  respondent's  liability  to  contribute. 
Eeference  was  made  to  Nowell  v.  Nowell  (1);  Lindley  (4th  ed.), 
vol.  i.  p.  805  ;  Wood  v.  Scoles  (2)  ;  Whitcombe  v.  Converse  (3). 

(1)  Law  Kep.  7  Eq.  538.     (2)  Law  Kep.  1  Ch.  369.      (3)  119  Mass.  38. 
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Bigby,  Q.C.,  and  Cutler,  for  the  respondents,  contended  that  J.  c. 
the  order  of  the  Chief  Justice  was  right,  and  that  special  leave  to  1836 

appeal  therefrom  had  been  erroneously  granted.    The  order  was  Binney 

not  appealable.  Mwmp. 

Macnaghten,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by  1886 
Lokd  Hobhouse: —  Bee- 1L 

Of  the  three  orders  appealed  against,  the  only  important  one 
is  that  of  the  1st  of  June,  1885.  It  is  in  fact  the  only  order  in 
the  case  which  decides  anything  between  the  parties,  for  the  first 
order  only  directs  generally  that  the  accounts  are  to  be  taken. 
The  order  of  the  1st  of  June  lays  down  a  principle  of  division  of 
the  assets  calculated  to  affect  the  rights  of  the  parties  materially. 

The  Court  declares  that  the  surplus  assets  remaining  after 
payment  of  all  partnership  debts  and  liabilities  ought  .to  be 
divided  rateably  between  the  partners,  according  to  the  amount 
of  the  respective  capitals  standing  to  their  respective  credits  at 
the  date  of  the  dissolution,  that  is,  on  the  31st  of  January,  1884. 

Their  Lordships  take  it  to  be  clear  that  the  claims  of  each 
individual  partner  against  the  partnership  are  not  partnership 
liabilities  within  the  meaning  of  the  order.  The  order  therefore 
directs  exactly  the  same  distribution  of  the  assets  among  the 
partners,  whether  the  accounts  shew  a  profit,  a  loss  of  capital,  or 
an  exact  balance.  But  as  by  the  partnership  articles,  profits,  and 
losses  are  not  to  be  shared  in  the  ratio  of  the  respective  capitals, 
it  is  obvious  that  the  distribution  directed  by  the  order  cannot 
be  according  to  the  contract,  except  in  the  very  improbable  con- 
tingency of  an  exact  balance. 

The  partnership  commenced  on  the  1st  of  February,  1879,  and 
expired  on  the  31st  of  January,  1884.  It  was  formed  for  the 
purpose  of  carrying  on  the  business  previously  carried  on  by 
Binney  and  Mutrie,  and  with  the  capital  employed  in  that  busi- 
ness, but  admitting  Currie  as  a  partner,  and  adding  to  the  capital 
a  debt  due  to  him  by  the  old  firm.  The  second  of  the  partner- 
ship articles  provides  that  the  business  (by  which  the  parties 

3        M  2 
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J.  C.      evidently  mean  profit  and  loss)  shall  be  divided  into  100  parts, 
188G       of  which  Binney  shall  have  40,  Mutrie  35,  and  Currie  25.  By 
Binney    the  eighth  and  ninth  articles  Mutrie  and  Currie  agree  to  allow 
Mutrie     their  shares  of  profits,  after  drawing  sums  of  which  the  maximum 

  is  fixed,  to  accumulate  for  their  benefit.  And  by  the  tenth  article 

interest  at  the  rate  of  five  per  cent,  per  annum  is  to  be  allowed 
on  the  amount  of  the  credit  of  each  partner  from  the  1st  day  of 
February  in  each  year. 

The  amount  of  capital  thus  brought  in  by  Currie  was  an  ascer- 
tained sum,  but  the  capital  provided  by  the  others,  depending  as 
it  did  upon  the  outstanding  credits  of  the  old  firm,  could  only  be 
the  subject  of  estimate.  It  was  so  entered  in  the  books,  and  the 
original  estimates  were  altered  on  account  of  bad  debts.  It 
appears  to  be  still  the  subject  of  dispute  whether  the  altered 
amount  entered  in  the  books  was  so  entered  by  agreement  with 
Binney,  and  their  Lordships  do  not  propose  to  do  anything  to 
disturb  a  settled  account  if  there  is  any.  But  so  far  as  appears 
on  the  face  of  the  accounts  in  this  record,  they  are  founded  on 
entries  of  capital  which  are  estimates  only,  and  also  on  declared 
profits  which  are  estimates  only,  and  it  is  open  to  all  parties  to 
have  them  accurately  taken  in  this  suit.  It  is  clear,  however, 
that  of  the  existing  capital  in  February,  1881,  a  very  large 
portion  was  attributable  to  Binney,  a  small  one  to  Currie,  and  a 
still  smaller  one  to  Mutrie,  if  indeed  his  portion  was  not  to  be 
represented  by  a  minus  quantity. 

The  accounts  kept  by  Mutrie  and  Currie,  the  managing  part- 
ners, appear  to  follow  accurately  enough  the  principle  of  the 
partnership  articles.  They  credit  to  each  partner  on  every  31st 
of  January,  down  to  the  year  1883,  his  share  of  the  declared  or 
estimated  profits,  and  the  interest  on  the  capital  standing  to  his 
credit  on  the  preceding  1st  of  February.  The  sum  so  accumulated 
was  treated  as  the  capital  of  each  partner  for  the  ensuing  year, 
and  this  their  Lordships  think  was  a  mode  of  dealing  which,  if 
not  compelled  by  the  partnership  articles,  cannot  at  any  rate  be 
called  in  question  now.  As  the  outgoings  were  every  year  much 
less  than  the  declared  profits,  the  capital  of  each  was  thus  largely 
increased.  The  amount  of  the  capital  which  each  could  claim  to 
be  paid  out  of  the  partnership  funds  on  the  31st  of  January,  1884, 
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would  be  the  amount  properly  credited  to  liim  on  the  1st  of      J.  C. 
February,  1883,  with  the  year's  interest  added.    The  profits  of  1886 
that  year  never  were  or  could  have  been  made  an  accretion  to  binney 
the  capital,  because  when  the  1st  of  February  came,  the  partner-  mutrje 

ship  had  ceased  to  exist,  though  in  the  accounts  they  have  been   

added  up  together. 

Their  Lordships  understand  that  all  claims  of  persons  external 
to  the  partnership  have  been  satisfied.  That  being  so,  it  is  clear 
that  the  surplus  assets  should  be  first  applied  in  paying  to  each 
partner  his  claims  in  respect  of  capital.  The  residue  will  be 
profits,  and  will  be  divisible  as  such.  If  the  assets  will  not 
satisfy  the  sums  found  due  for  capital,  there  is  a  loss  which  must 
be  borne  or  made  good  by  the  partners  in  the  proportions  of  40, 
35,  and  25.  And  the  possibility  of  such  a  loss  may  make  it 
necessary  to  keep  under  the  control  of  the  Court  a  sufficient 
amount  of  the  assets  to  secure  Binney,  who  has  a  much  larger 
claim  than  the  others,  the  benefit  of  his  lien  on  the  assets  for 
contribution.  Perhaps  the  strict  course  would  be  to  apply  for  a 
receiver,  but  it  may  be  that  the  parties  could  agree  on  some  mode 
of  proceeding  more  convenient  to  all. 

Their  Lordships  see  no  reason  for  reversing  or  varying  the 
order  of  the  1st  of  July,  which  dismissed  Binney's  petition  for 
payment  of  money,  or  that  of  the  28th  of  July,  which  directed 
issues  of  the  trial  of  certain  questions  of  fact.  But  they  ought 
now  to  indicate  the  order  which  in  their  opinion  the  Court  should 
have  made  on  the  1st  of  June  in  lieu  of  the  order  actually  made. 
It  should  run  as  follows : — 

(a.)  Ascertain  what  amounts  ought  to  be  placed  to  the  credit, 
or  to  the  debit,  of  each  of  the  three  partners  in  respect 
of  the  capital  of  the  partnership  business  on  the  1st  of 
February,  1879. 
(b.)  Declare  that  each  partner  is  entitled  to  interest  at  the 
rate  of  5  per  cent,  in  each  year  on  the  capital  standing 
to  his  credit  on  the  1st  of  February  in  that  year, 
(c.)  Declare  that,  according  to  the  construction  of  the  articles 
of  partnership,  whatever  profits  and  interest  were  at- 
tributable to  the  share  of  any  partner,  and  were  not 
drawn  out  by  him,  are  to  be  credited  to  him  on  the  1st 
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j.  c.  of  February  in  each  year  down  to  the  1st  of  February, 

1886  1883,  as  part  of  his  capital  in  the  concern. 

Binney  Ascertain  what  amount  of  capital  is  to  be  credited  to  each 

partner  on  the  31st  of  January,  1884,  according  to  the 
foregoing  declarations. 
(e.)  Declare  that  the  surplus  assets  of  the  partnership  after 
paying  all  debts  and  liabilities,  including  rents  and  such 
costs  of  this  suit  as  are  directed  to  be  paid  thereout, 
ought  to  be  applied  in  payment  of  the  sums  due  to  each 
partner  in  respect  of  his  capital  ascertained  as  aforesaid 
with  interest  to  the  time  of"  payment. 
(/.)  Declare  that  if  the  assets  of  the  partnership  will  not  suffice 
to  pay  the  amounts  of  capital  ascertained  as  aforesaid, 
the  deficiency  is  a  loss  of  capital,  and  is  to  be  borne  or 
made  good  by  the  three  partners,  in  the  proportion  of 
40  shares  by  the  plaintiff,  35  by  the  defendant  Mutrie, 
and  25  by  the  defendant  Currie,  and  that,  subject  to 
this  liability  and  to  the  claim  of  any  of  the  partners 
against  the  entire  assets  to  answer  it,  the  assets  are  to  be 
applied  rateably  in  payment  of  the  amounts  of  capital. 
(g.)  Declare  that  the  residue  after  payment  of  capital  as  afore- 
said is  divisible  as  profit  into  100  parts,  of  which  40  are 
to  be  paid  to  the  plaintiff,  35  to  the  defendant  Mutrie, 
and  25  to  defendant  Currie. 
(h.)  Let  all  accounts  be  taken  and  inquiries  made  which  are 
necessary  for  giving  effect  to  the  foregoing  declarations 
or  orders,  but  not  disturbing  any  accounts  which  may 
have  been  settled  or  matters  which  may  have  been  con- 
cluded between  the  parties,  if  any  such  there  be. 

Their  Lordships  see  no  reason  to  interfere  with  the  decision  of 
the  Court  as  regards  costs.  They  will  humbly  advise  Her  Majesty 
in  accordance  with  the  foregoing  opinion.  With  regard  to  this 
appeal,  they  think  there  has  been  some  error  on  both  sides,  and 
they  are  not  at  all  sure  which  party  will  benefit  by  the  alteration 
made^in  the  order.  The  costs  should  be  paid  out  of  the  partner- 
ship funds. 

Solicitors  for  appellant :  Parker,  Garrett ,  &  Parker, 
Solicitors  for  respondents :  EooJce  &  Sons. 
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[PRIVY  COUNCIL.] 
BENINGFIELD  Defendant  ; 

AND 

BAXTER   Plaintiff. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NATAL. 

Law  of  Natal — Duties  of  Executor — Sale  by  Executor  to  himself  voidable — Suit 
by  Legatee — Rights  of  Creditors. 

B.  was  a  member  of  a  firm  of  three  partners,  and  also  the  surviving 
member  of  another  firm  of  two  partners,  which  was  the  sole  or  chief  creditor 
of  the  first  firm. 

B.'s  executor  purchased  the  estate  of  the  first  firm  for  his  own  benefit, 
with  the  result  that  nothing  was  left  for  B.'s  widow  and  universal  legatee  : — 

Held,  in  a  suit  by  the  widow  against  the  executor,  that  such  sale  was 
voidable  by  the  rules  of  equity  as  recognised  by  the  law  of  Natal ;  and 
that  a  decree  be  made  for  a  general  administration  of  B.'s  estate  declaring 
that  the  sale  be  set  aside  with  certain  special  directions. 

Travis  v.  Milne  (9  Hare,  150)  approved. 

Suit  held  in  this  case  not  to  be  barred  by  delay  or  acceptance  of  money 
on  the  ground  either  of  ratification,  acquiescence,  or  laches. 

Decree  to  be  without  prejudice  to  its  being  shewn  on  taking  the  accounts 
that  any  creditor  was  disentitled  to  the  benefit  thereof,  by  estoppel  or 
otherwise. 

This  appeal  was  twice  argued.  It  was  from  a  decree  of  the 
Supreme  Court  (Nov.  30,  1883),  which  declared  the  sales  of  a 
certain  estate  called  the  Equeefa  estate  to  the  appellant  in  June, 
1879,  and  March,  1880,  invalid  as  against  the  respondent  to  the 
extent  of  one-third  part  of  such  estate  and  of  the  rolling  stock 
thereon,  and  declared  the  appellant  to  be  trustee  for  the  respon- 
dent of  such  one-third  part,  and  the  subsequent  profits  thereof, 
subject  as  in  the  said  judgment  was  ordered  and  declared. 

The  suit  was  brought  on  the  1st  of  March,  1882,  against  the 
appellant,  as  executor  testamentary  of  the  late  William  Black 
Baxter,  and  as  the  trustee  or  agent  of  and  auctioneer  for  the  re- 
spondent, widow  of  the  said  William  Black  Baxter,  and  sole 

*  Present: — The  Lord  Chancellor  (Lord  Herschell),  Earl  of  Selborne, 
Lord  Blackburn,  Lord  IIobhouse,  and  Lord  Justice  Cotton. 


J.  C* 
1886 


March  9,  10, 
11,  12; 

July  14,  15; 
Dee.  7. 
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j.  c.  heiress  and  devisee  of  his  estate,  to  set  aside  the  purchase  by  the 
1886  appellant  of  the  Equeefa  estate,  upon  the  ground  that  it  was  the 
Benlngfield  property  of  William  Black  Baxter,  and  sold  by  the  appellant  as 
auctioneer,  and  purchased  by  him  while  executor  and  trustee  in 
the  administration  of  the  estate  of  William  Black  Baxter,  and 
for  an  account  of  the  estate  of  William  Black  Baxter,  and  of  his 
dealings  with  and  administration  of  that  estate,  and  in  particular 
an  account  of  his  dealings  with  and  administration  of  the  Equeefa 
estate,  and  the  profits  derived  by  him  therefrom,  and  other 
incidental  relief. 

The  principal  questions  raised  by  the  pleadings  were : — 
(a.)  Whether  the  purchase  of  the  Equeefa  estate  by  the  appel- 
lant was  valid  ? 

(b.)  Whether  the  respondent  confirmed  or  ratified  the  sale  to- 
the  appellant,  so  as  to  preclude  her  from  questioning  its  validity  ? 

(<?.)  Whether  the  respondent  had  any  right  or  title  to  main- 
tain this  action,  and  to  obtain  the  relief  prayed  for,  or  any  part 
thereof  ? 

The  respondent  was  the  widow  of  the  late  William  Black 
Baxter,  of  Durban,  merchant,  and  the  appellant  was  an  auctioneer 
carrying  on  business  at  Durban  under  the  firm  of  Beningfield 
&  Son. 

Bobert  Black  and  William  Black  Baxter  carried  on  business 
in  partnership  as  general  merchants  at  Durban  under  the  firm  oi 
Black,  Baxter  &  Co. 

Bobert  Black,  William  Black  Baxter  and  Thomas  F.  Beath, 
a  brother  of  the  respondent,  carried  on  business  in  partnership  as 
sugar  planters  and  manufacturers  at  the  Equeefa  estate,  which 
was  the  property  of  the  partnership,  and  in  which  each  of  the 
partners  was  interested  to  the  extent  of  one-third. 

William  Black  Baxter  after  the  death  of  Bobert  Black  in 
1875,  continued  to  carry  on  the  business  of  Black,  Baxter  &  Co., 
but  in  consequence  of  his  becoming  incapable  through  illness  of 
managing  his  affairs,  John  Kobertson,  executor  dative  of  Bobert 
Black,  and  the  appellant  were  appointed  curators,  subject  to  their 
giving  security,  which  was  not  in  fact  given,  of  the  estate  of 
William  Black  Baxter,  trading  as  Black,  Baxter  &  Co.,  and  by 
deed  dated  the  12th  of  April,  1876,  they  agreed  with  the 
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creditors  to  liquidate  the  estate  under  the  supervision  of  a  com-  J.  C. 
mittee  of  inspection.  1886 

William  Black  Baxter  died  in  1876,  having  by  his  will  devised  beningheld 
and  bequeathed  all  his  property  to  his  wife  (the  respondent)  Ba^er 

absolutely.     The  appellant  proved  the  will  and  was  the  sole   

executor. 

On  the  2nd  of  May,  1876,  the  respondent  appointed  Thomas 
Beath  and  Harry  Escombe,  of  Durban,  attorney-at-law,  jointly 
and  severally  to  be  her  attorneys  and  attorney,  and  shortly  after- 
wards left  Natal  for  the  United  Kingdom. 

In  July,  1876,  John  Eobertson  resigned  his  appointments  as 
executor  dative  of  the  estate  of  Eobert  Black  and  as  one  of  the 
curators  of  the  estate  of  Black,  Baxter  &  Co.  Harry  Escombe 
was  thereupon  appointed  executor  dative  of  the  estate  of  Bobert 
Black,  and  the  appellant  acted  as  sole  curator  and  liquidator  of 
the  estate  of  Black,  Baxter  &  Co.,  being  at  the  same  time  sole 
executor  of  William  Black  Baxter. 

Harry  Escombe,  besides  being  executor  dative  of  the  estate  of 
Bobert  Black,  acted  as  attorney  for  Thomas  Beath,  and  was  also 
the  solicitor  employed  by  the  appellant  and  the  committee  of 
inspection  in  the  liquidation  of  the  estate  of  Black,  Baxter  &  Co. 

The  proprietors  of  the  Equeefa  estate  were  heavily  indebted 
to  Black,  Baxter  &  Co.,  and  at  the  time  of  the  death  of  William 
Black  Baxter  the  debt  was  the  principal  asset  of  Black,  Baxter 
&  Co. 

The  Equeefa  estate  was  carried  on  with  the  approval  of  the 
creditors  of  Black,  Baxter  &  Co.  by  the  appellant  and  Harry 
Escombe  under  the  management  at  first  of  Thomas  Beath,  and 
afterwards  of  John  Eobertson,  and  by  means  of  the  profits  derived 
from  working  the  estate  and  otherwise,  the  debt  owing  to  the 
estate  of  Black,  Baxter  &  Co.  was  considerably  reduced. 

On  the  26th  of  June,  1879,  the  creditors  having  resolved  that 
the  estate  should  be  sold,  the  appellant  and  Harry  Escombe 
agreed  that  at  the  sale  Harry  Escombe  should  bid  as  far  as  he 
liked,  and  after  that  the  appellant  should  bid  as  far  as  lie  liked, 
and  if  the  property  was  knocked  down  to  either  of  them  Harry 
Escombe  should  have  the  option  of  taking  a  half-share,  and  if  he 
declined  the  appellant  should  take  the  whole. 
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J.  C.         On  the  28th  of  June,  1879,  the  appellant  being  the  auctioneer, 
1886      the  Equeefa  estate  was  put  up  for  sale  by  public  auction.  At 
Beningfield  the  sale  Harry  Escombe  and  others  bid.    The  appellant  knocked 
Baxter     down  the  property  to  Escombe  for  £4050,  who  thereupon  signed 
— -      an  agreement  to  purchase  the  same  for  that  amount,  which,  as 
the  estate  was  sold  subject  to  a  bond  of  £1500,  was  equivalent  to 
£7550,  if  the  purchaser  exercised  the  option  given  to  him  by  the 
conditions  of  sale  of  taking  the  rolling  stock  for  £2000. 

Harry  Escombe  elected  to  take  a  half  share  of  the  purchase, 
and  the  appellant  and  Harry  Escombe  continued  to  work  the 
estate  under  the  management  of  John  Kobertson,  until  in  March, 
1880,  Harry  Escombe  agreed  with  the  appellant  to  sell  his  half 
to  the  appellant  for  a  bonus  of  £900,  and  Escombe  paid  part  of 
this  sum  to  the  respondent  after  she  had  been  informed  that  the 
appellant  had  purchased.  The  appellant  then  carried  on  the 
estate  and,  as  was  alleged,  derived  large  profits  therefrom. 

After  the  sale  letters  passed  between  Harry  Escombe  and  the 
respondent,  John  Kobertson  and  the  respondent,  and  the  appel- 
lant and  the  respondent,  which  together  with  the  receipt  of 
the  money  by  the  respondent  from  Escombe,  raised  the  question 
whether  she  was  precluded  from  denying  the  validity  of  the  sale 
or  whether  her  right  to  the  relief  prayed  for  was  barred. 

The  material  portions  of  the  judgment  of  Connor,  C.J.  (in 
which  Cadiz  and  Wragg,  JJ.,  concurred),  were  as  follows  : — 

"  It  seems  to  be  impossible  on  the  evidence  to  doubt  that  the 
price  obtained  at  the  time  was  as  high  as  could  be  expected." 
And  further  on — 

"  Speaking  merely  for  myself  I  see  no  sufficient  reason  for  attri- 
buting to  the  defendant  any  consciousness  of  illegality  or  wrong 
in  the  part  he  took  in  the  transactions  which  I  have  been  detailing. 
He  seems  to  have  acted  throughout  without  any  concealment  of 
facts  within  his  knowledge  as  to  the  prospects  of  the  estate. 

"  It  will  be  seen  from  what  I  shall  proceed  to  say  that  it  is  not 
to  me  at  all  clear  that  Mr.  Escombe's  original  purchase  of  half 
of  the  estate,  even  if  regarded  as  being  for  himself,  was  not,  if 
taken  by  itself,  and  irrespectively  of  his  prior  agreement  with  the 
defendant,  valid  in  our  law. 

"  I  now  come  to  the  consideration  of  that  law,  and  it  would  be 
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a  mistake,  I  think,  to  regard  it  on  the  subject  involved  in  this      J.  C. 
action  as  identical  with  English  law,  though,  as  I  have  arrived  at  1886 
the  same  result  as  was  contended  for  ought  to  be  arrived  at  under  beningfield 
English  law,  the  distinction  may  not  be  of  much  practical  Ba^,be 
importance.   

"  The  English  law  as  to  theanvalidity  of  purchases  by  persons 
holding  a  fiduciary  position  towards  the  property  was,  I  presume, 
in  its  origin  taken  over  by  the  Court  of  Chancery  from  the  Eoman 
law,  and  it  seems,  I  think,  clear  from  Lord  St.  Leonards'  (Vendor 
and  Purchaser,  c.  20,  s.  2)  reference  to  a  course  of  decisions  on 
the  subject  that  the  rule  in  England  had  been  becoming  strict 
since  its  first  introduction,  and,  judging  from  a  later  edition  of 
Erskine's  Institutes  (Notes  to,  1,  7, 19),  a  somewhat  similar  change 
occurred  in  Scotland,  and  so  also  in  France  (Poth.  Contr.  de 
Vente,  s.  13  ;  Cod.  Napoleon,  art.  1596). 

"In  all  these  countries  the  exception  as  to  public  auctions, 
which  is  recognised  in  our  own  law,  was  had  regard  to.  The 
Eoman  law,  Dig.  18,  1,  34  (7),  while  forbidding  purchases  by 
governors  in  their  own  provinces,  a  rule  said  to  be  long  obsolete, 
laid  down  as  to  general  fiduciary  relations  as  follows  :  '  A 
guardian  cannot  buy  the  property  of  his  ward.  The  same  rule 
is  to  be  extended  to  like  cases,  that  is  to  curators,  attorneys,  and 
those  who  conduct  others'  affairs.'  Again  (Dig.  18,  1,  46), I  It  is 
not  allowed  any  one  from  the  office  which  he  performs  to  buy 
anything  either  through  himself  or  another.  If  he  does  he  not 
only  loses  the  property,  but  is  liable  fourfold.' 

"  But  this  penalty  is  said  to  be  obsolete.    Such  was  the  general 
rule.    We  now  come  to  the  exceptions  from  it. 

"  Pothier  introduces  them  thus,  '  Nevertheless,  there  being  a 
public  auction,  a  guardian  and  any  other  administrator  is  not 
prohibited  buying  of  the  goods  whereof  he  has  the  administra- 
tion. Concerning  such  an  auction  ,  take  what  Diocletian  and 
Maximilian  decree.' 

"  And  he  then  gives  two  laws  of  the  Code  (4,  38,  5,  and  10,  3, 
7).  He  says  that  this  latter  lex,  though  absent  from  the  editio 
vulgata,  has  been  restored.  The  former  of  these  laws  is  to  the 
effect  that  a  guardian  is  not  prohibited  from  acquiring  openly  and 
bona  fide  any  property  of  his  ward  which  is  properly  saleable. 
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j.  c.      Pothier  continues  :  '  But  even  without  an  auction,  if  a  guardian 
1886      have  a  co-guardian,  and  he,  by  authority  of  that  co-guardian, 
Beningfield  ^uys  the  ward's  property  bona  fide,  the  purchase  will  be  valid  ;* 
*        and  he  refers  to  Dig.  26,  8 ;  Poth.  Pand.  26,  8,  13,  14 ;  where  the 

Baxter.  . 

  goodness  of  the  purchase  is  m  such  cases  made  to  depend  on 

its  bona  fides. 

"  And  so  Groenewegen  (ad  Cod.  4, 38,  5)  in  reference  to  that  law 
of  the  Code,  the  effect  of  which  I  have  already  mentioned,  says 
that  that  law  is  also  the  law  of  Holland,  the  ward  retaining  an 
action  if  there  were  dolus  malus. 

"  Wissenbach,  in  treating  of  the  law  of  the  Codes  to  which  I 
have  already  referred  (Cod.  4,  38,  5),  says,  '  that  representing  an 
imaginary  object  or  that  it  seems  contrary  to '  (Dig.  18,  1, 34  (7), 
which  law  I  have  already  stated,  but  replies,  that  a  guardian 
cannot,  as  guardian,  that  is,  from  himself  or  from  the  ward  as 
authorized  by  him,  purchase  the  property  of  the  ward  (citing 
Dig.  26,  8,  5  (2),  and  18,  1, 34  (7),  but  that  the  guardian  can  buy 
as  a  stranger ;  if  for  instance  the  ward's  property  be  openly,  bona 
fide,  and  by  public  auction  sold,  sub  hasta,  the  guardian  is 
allowed  to  bid. 

"  He  cites  Dig.  26,  8,  5  (6),  and  another  passage,  in  neither  of 
which  laws  is  there  any  express  reference  to  sub  hasta.  These 
words  seem  to  refer  to  the  practice  at  public  auctions  of  erecting 
a  spear  at  the  entrance  for  notoriety  or  to  shew  the  uprightness 
of  the  transaction.  Such  auctions,  however,  seem  generally  to 
have  had  some  official  character.  Wissenbach  also  cites  Dig. 
26, 7,  56  (Poth.  Pand.  26,  8,  15),  where  it  was  declared  that  when 
the  ward's  property  had  been  sold  privately,  and  some  of  the  pur- 
chasers failed  to  pay,  the  guardian  might  keep  the  property  at 
the  same  price. 

"  The  question  where  the  sale  was  public  seems  to  have  been 
this — Was  there  bona  fides  in  the  purchase  ? 

"  It  is,  however,  further  laid  down  (Poth.  Pand.  26,  8,  14,  citing 
Dig.  26,  8,  5  (3,  4),  and  27,  9,  9),  that  the  guardian's  buying 
through  an  interposed  person  is  illegal.  Digest,  26,  8,  5  (3),  is 
as  follows :  "  But  if  the  guardian  has,  through  an  interposed 
person  bought  the  ward's  property,  then  in  that  case  the  purchase 
is  of  no  effect,  because  he  does  not  seem  to  have  acted  bona  fide.7' 
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And  this  distinction  appears  to  be  adopted  generally  by  our  J.  C. 
jurists.  1886 

"  And  though  perhaps  there  may  be  a  question  whether  some  Beningfield 
jurist  did  not  think  that  still  fraud  was  to  be  shewn  in  order  to  Baxter 

defeat  the  sale,  yet  all  seemed  to  require  that  the  guardian's   

purchase  should  be  made  openly  (palam).    (Groenwn.  ad  Cod. 
4,  38,  5  ;  Wis.  ib.) 

"  The  purchase  has  to  be  not  only  bona  fide  but  palam.  There 
is  in  the  case  before  us  the  additional  circumstance  that  the 
defendant  was  himself  the  auctioneer,  and,  therefore,  in  substance 
adjudged  the  property,  at  least  as  to  half,  to  himself,  contrary 
to  the  general  rule  prohibiting  the  being  a  judge  in  one's  own 
cause.  .  .  . 

"  Whether  or  not,  according  to  the  principles  of  our  law,  the  sale 
to  Mr.  H.  Escombe  in  .Tune,  1879,  was  valid  as  against  the 
Plaintiff  has  not,  I  think,  now  to  be  decided,  because  the  agree- 
mant  prior  to  the  sale  between  the  defendant  and  Mr.  Escombe 
for  their  joint  purchase  appears  to  me  to  prevent  the  sale  to 
Escombe,  and,  therefore,  by  him  to  the  defendant  in  1880,  being 
quoad  the  latter  of  greater  validity  than  the  original  purchase  by 
the  defendant  himself,  and  to  prevent  the  sale  in  1880  being- 
valid  as  an  independent  incident  to  Mr.  Escombe's  purchase 
in  June,  1879  (Dig.  26,  8,  17 ;  Yoet,  18,  1,  12). 

"  So  far,  therefore,  as  the  Plaintiff  had,  before  the  sale  in  June, 
1879,  the  title  to  the  Equeefa  estate,  the  purchase  by  the  defen- 
dant appears  to  me  to  be  one  which  cannot  be  upheld  as  against 
the  Plaintiff. 

"  There  remain  questions  with  reference  to  plaintiff's  title  to 
or  in  the  estate,  and  her  acts  by  way  of  ratification.  Her  title  to 
her  late  husband's  one  third  of  the  Equeefa  estate,  which  was 
originally  the  same  as  his,  and  therefore  the  present  question  as 
to  this  one  third  is,  in  my  view  of  the  case,  simply  this, — Has  she 
ratified  or  acquiesced  in  the  sale  to  the  defendant  so  as  to  prevent 
her  from  now  complaining  of  it  ?  And  though  the  negative  may 
not  be  quite  clear,  still,  when  I  put  together  the  distance  the 
plaintiff  lives  from  this  colony,  her  early  complaining  to  the 
defendant,  the  expectations  held  out  to  her  that  the  purchase 
would,  in  some  way  or  other,  be  for  her,  and  her  want  of  means,  I 
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J-  C.      do  not  think  that  ratification  by  her  is  at  all  sufficiently  clearly 
1886       shewn  to  bind  her."  The  Chief  Justice  accordingly  held  that  the 
Beningfjeld  Plaintiff's  right  as  to  her  one-third  had  not  been  forfeited  by  her. 

17. 

  '       The  case  first  came  on  for  argument  in  March.* 


Sir  Horace  Davey,  S.G.,  and  Folhard,  for  the  appellant,  con- 
tended that  the  judgment  should  be  reversed,  and  that  the 
appellant  should  be  absolved  from  the  instance.  The  respon- 
dent had  no  such  interest  in  the  Equeefa  estate  as  would  entitle 
her  to  maintain  her  suit,  or  which  would  suffice  to  create  any 
fiduciary  relationship  between  her  and  the  appellant  with  re- 
ference to  the  sale  complained  of.  By  the  partnership  agree- 
ment the  Equeefa  estate  became  partnership  estate.  It  did  not 
result  from  that  that  each  partner  was  entitled  to  a  third  of  it,  or 
was  interested  in  it  to  the  extent  of  a  third.  All  that  resulted 
was  that  each  partner  was  entitled  to  have  the  estate  treated  as  a 
partnership  asset,  liable  to  the  partnership  debts.  Besides  prior 
to  the  death  of  Baxter,  the  Equeefa  estate  became  vested  in  the 
appellant  as  an  asset  of  the .  insolvent  firm  of  Black,  Baxter 
&  Co.  for  realization  by  the  appellant  as  liquidator  of  that  firm's 
estate,  and  as  such  liquidator  he  was  trustee  only  for  the  creditors 
and  not  for  the  respondent.  The  sale  was  for  the  benefit  of  the 
creditors,  and  the  respondent  had  no  interest  in  it:  Norden  v. 
Still  (1) ;  BiWs  Case  (2).  Partnership  property  is  held  in  trust 
for  being  applied  to  partnership  purposes — which  in  this  case 
was  only  for  the  purpose  of  paying  partnership  debts,  there  being- 
no  surplus  in  which  alone  the  respondent  had  an  interest.  If  the 
contract  were  rescinded,  and  the  parties  restored  to  the  status 
quo,  the  creditors  alone  would  benefit,  and  they  have  acquiesced, 
and  have  not  sued.  The  plaintiff  was  not  interested  in  the 
status  quo.  [Cohen  referred  to  Pointon  v.  Pointon  (3).]  In  that 
case  the  estate  itself  was  part  of  the  testator's  assets ;  whereas 

(1)  2  Menzies,  part  2,  p.  38.  (2)  Unreported. 

(3)  Law  Kep.  12  Eq.  547. 

*  There  were  present  at  the  first  hearing : — The  Lord  Chancellor  (Lord 
Herschell),  Lord  Blackburn,  Lord  Monkswell,  Lord  Hobhouse,  and  Sir 
Richard  Couch. 
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here  the  third  share  of  the  Equeefa  estate  was  never  part  of      J.  C. 
Baxter's  assets.     The  fundamental  fallacy  of  the  judgments  1880 
below  is  that  they  give  the  respondent  something  which  she  had  Beningfield 
not  at  the  time  of  the  sale,  and  never  could  have  had.    They  Baxter. 

have  treated  as  an  asset  of  Baxter's  estate  that  which  was  not  an   

asset  till  the  creditors  had  been  paid  in  full. 

Keference,  as  to  the  right  to  maintain  this; suit,  was  made  to 
Clark  v.  Swaile  (1) ;  Dover  v.  Buck  (2) ;  Burge's  Colonial  Law, 
vol.  ii.,  p.  463.  The  plaintiff  should  have  a  substantial  interest 
and  not  an  ultimate  right,  which,  as  here,  may  very  probably 
be  nil. 

The  joint  purchase  at  the  auction,  and  the  subsequent  sale  by 
one  purchaser  of  his  share  to  the  other,  were  valid  both  in  law 
and  equity.    They  were  palam  and  bona  fide  transactions,  and  it' 
was  not  proved  that  the  appellant  did  not  do  his  best  to  obtain 
the  best  price. 

As  to  laches,  and  implied  ratification  of  the  sale  by  the  respon- 
dent, the  evidence  shews  that  she  was  informed  of  the  circum- 
stances, and  afterwards  accepted  money,  while  she  did  not  sue 
till  1882:  Senhouse  v.  Christian,  in  Norway  v.  Boive  (3)  ;  Hart  v. 
Clarke  (4) ;  Prendergast  v.  Turton  (5)  ;  Wentivorth  v.  Lloyd  (6). 

Cohen,  Q.C.,  and  Wood  Hill,  for  the  respondent,  contended 
that  the  judgment  appealed  from  was  right.  The  appellant  was 
curator  and  liquidator  of  the  estate  of  Black,  Baxter  &  Co.,  he 
was  executor  of  William  Black  Baxter,  and  he  was  auctioneer 
employed  to  sell.  In  all  these  capacities  he  was  trustee  and 
agent  to  sell.  He  could  not  therefore  buy  either  in  whole  or  in 
part,  either  separately  or  jointly  with  Harry  Escombe.  Then, 
again,  Escombe  was  executor  dative  of  Kobert  Black,  and  the 
solicitor  employed  in  the  sale.  Consequently  he  could  not  law- 
fully buy  either  separately  or  jointly  with  the  appellant.  Their 
joint  agreement  so  to  do  was  in  breach  of  their  duties  to  the 
vendors  and  invalidated  their  purchase.  As  to  the  respondent's 
right  to  sue,  she  had  an  equitable  interest  in  one-third  of  the 

(1)  2  Eden.  134.  (5)  1  Y.  &  C.  98. 

(2)  5  Giff.  57.  (6)  32  Beav.  474;  affirmed  by  the 

(3)  19  Ves.  158.  House  of  Lords. 
(  !)  19  Beav.  35G. 
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J,  C.      estate,  subject  to  the  payment  of  debts,  which  might  be  insuffi- 
1886      cient  to  absorb  the  whole  estate,  released  or  barred.    The  appel- 
Beningfield  ^an^  was  therefore  in  a  fiduciary  position  towards  her,  he  owed 


her  a  duty,  which  was  to  obtain  the  best  price  for  the  estate, 
and  she  was  entitled  to  the  aid  of  a  Court  of  Equity  to  have 
that  duty  discharged,  and  she  was  sole  judge  as  to  whether  it 
was  worth  her  while  to  sue,  which  is  practically  all  that  the 
argument  for  the  appellant  denied.  Eeference  was  made  to  Lake 
v.  Craddock  (1) ;  Lewis  v.  Hillman  (2) ;  Hamilton  v.  Wright  (3) ; 
while  with  regard  to  Clark  v.  Swaile  (4),  cited  on  the  other  side,  it 
was  pointed  out  that  the  reporter  gives  in  a  note  thirteen  cases 
overruling  it.  It  was  contended  that  under  no  circumstances  can 
a  trustee  sell  to  himself,  and  that  any  one  who  is  interested,  how- 
ever remotely,  in  the  proceeds  of  the  sale,  or  in  the  property  sold, 
can  sue  to  set  it  aside.  With  regard  to  laches,  the  respondent, 
considering  the  distance  at  which  she  lived  and  all  the  circum- 
stances, was  not  barred  by  delay :  In  re  Cross,  Harston  v:  Teni- 
son  (5).  As  to  confirmation  and  acquiescence,  there  must  be 
complete  knowledge  of  the  transaction  ratified  or  acquiesced  in : 
Fox  v.  Macreth  (6)  ;  Cocker  ell  v.  Cholmeley  (7)  ;  Savory  v.  King  (8). 
The  transaction  was  invalid  by  Eoman-Dutch  Law.  It  was  not 
palam  et  in  auctione  publica.  Eeference  was  made  to  Pothier, 
Contrat  de  Vente,  part  1,  sect.  2,  par.  13 ;  Codex  book  iv.,  tit.  38, 
par.  5 ;  Digest,  book  18,  tit.  1,  sect.  34 ;  sub-sect.  7 ;  book  26,  tit.  8, 
sect.  5,  sub-sect.  6  ;  book  v.  tit.  1,  par.  10 ;  Codex,  book  10,  tit.  3, 
sect.  7 ;  Yoet,  book  18,  tit.  1,  par.  9  ;  Bennett  v.  Colley  (9)  ;  March  v. 
Bussell  (10). 

Folkard,  replied. 

In  July  the  case  was  re-argued. 

Sir  H.  Davey,         and  Folkard,  for  the  appellant. 

Wood  Hill,  for  the  respondent. 


(1)  1  W.  &  T.  200. 

(2)  3  H.  L.  C.  607. 

(3)  9  CI.  &  F.  111. 

(4)  3  Eden.  134. 

(5)  20  Ch.  D.  109. 


(6)  1  W.  &  T.  174. 

(7)  1  Euss.  &  My.  424. 


(8)  5  H.  L.  C.  627. 

(9)  2  M.  &  K.  225. 
(10)  3  My.  &  Cr.  31. 
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Dec.  7.    The  judgment  of  their  Lordships  was  delivered  by  J.  c. 

1886 

The  Eael  of  Selborne: — 

Beningfield 

Their  Lordships,  while  they  are  of  opinion  that  the  respondent  Ba^,er 

(plaintiff  below)  was  entitled  to  a  decree  in  her  suit,  think  it   

impossible  that  the  judgment  appealed  from   should  stand 
unaltered. 

The  learned  judges  in  the  Court  below  appear  to  have  con- 
sidered that  the  plaintiff,  as  sole  legatee  under  her  late  husband's 
will,  was  entitled  specifically  to  one  third  part  of  the  Equeefa 
estate ;  and  that  the  necessary  effect  of  setting  aside  the  sale 
impeached  in  this  suit  would  be  to  remit  her  to  what  they  so 
regarded  as  her  original  right.  From  this  point  of  view,  it  was 
unnecessary  for  them  to  enter  (and  they  did  not  enter)  into  any 
question  as  to  the  other  two-thirds  of  the  Equeefa  estate,  or  as  to 
the  rights  of  creditors,  either  of  the  partnership  of  Black,  Baxter, 
&  Beath,  or  of  the  Durban  partnership  of  Black  &  Baxter. 

But  the  Equeefa  estate  was  the  joint  partnership  property  of 
the  firm  of  Black,  Baxter  &  Beath,  of  which  Beath  was  the  sur- 
viving partner.  The  provisions  of  the  partnership  deed,  under 
which  the  surviving  partner  might  (if  the  firm  had  been  solvent 
and  the  shares  of  the  partners  worth  anything)  have  acquired  the 
whole  interest  by  paying  off  the  representatives  of  the  deceased 
partners,  may  be  disregarded,  because  they  were  not  and  could 
not  be  acted  upon,  the  firm  being  insolvent.  Under  these  cir- 
cumstances, the  only  interest  which  the  representatives  of  the 
deceased  partners  (Black  &  Baxter)  or  either  of  them,  had  in  the 
Equeefa  estate,  or  in  any  other  assets  of  that  firm,  was  to  have 
them  applied  towards  the  liquidation  of  the  indebtedness  of  the 
firm  in  a  due  course  of  administration.  Even  if  the  plaintiff  had 
been  her  deceased  husband's  legal  personal  representative,  she 
would  not  have  been  entitled,  in  that  character  or  otherwise,  to 
an  undivided  one-third,  or  any  other  specific  share,  of  the  Equeefa 
estate.  That  office  was  held,  not  by  the  plaintiff,  but  by  the 
appellant  here,  who  was  the  defendant  below.  The  plaintiff,  as 
universal  legatee  under  her  husband's  will,  was  entitled  to 
nothing  except  the  ultimate  beneficial  interest  in  such  surplus 
(if  any)  as  might  remain  of  his  estate  after  payment  of  all  his 
Vol.  XII.  3  N 
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v. 

Baxter. 


J.  c.  debts,  including  the  debts  of  the  firms  in  which  he  was  a 
1886  partner. 

Beningfield  The  beneficial  interest  of  the  plaintiff's  husband  in  the 
Equeefa  partnership  was  necessarily  less  than  nothing,  because 
that  partnership  was  insolvent.  But  the  Durban  firm,  in  which 
he  was  also  a  partner,  and  the  survivor  of  the  two,  was  a  creditor, 
and  (as  far  as  their  Lordships  can  judge  from  the  materials  before 
them),  the  sole  creditor  of  the  Equeefa  partnership ;  it  having 
been  agreed  that  the  Durban  firm  should  find  all  the  funds 
necessary  for  carrying  it  on,  and  should  have  the  disposal  or  sale 
of  all  the  produce  of  the  Equeefa  estate.  The  debt  so  due  to  the 
Durban  firm  was  very  large  ;  and  upon  its  payment,  by  realiza- 
tion of  the  Equeefa  estate  and  the  other  assets  of  the  Equeefa 
firm,  the  ultimate  solvency  of  the  Durban  firm  itself  depended. 
If  the  debts  of  the  Durban  firm  were  paid  in  full,  there  might  be 
something  coming  to  the  plaintiff  as  her  husband's  legatee,  but 
not  otherwise.  A  large  amount  of  capital  had  been  sunk  in  the 
Equeefa  estate  ;  and,  if  that  estate  sold  well,  there  might  perhaps 
be  a  surplus. 

Under  these  circumstances,  it  was  the  duty  of  the  defendant,  as 
Baxter's  executor,  to  take  the  proper  measures  for  getting  in  the 
assets,  and  liquidating  the  debts,  of  both  the  firms  in  which  his 
testator  had  been  a  partner  ;  and  it  was  the  plaintiff's  right  (her 
only  right)  to  have  that  duty  properly  performed  by  him,  so  as  to 
realize  as  much  as  possible  for  her  husband's  estate :  and,  in  case 
of  there  being  any  ultimate  residue,  to  have  that  residue  paid 
over  to  her.  Her  complaint  in  this  suit  is  (in  effect)  that,  instead 
of  properly  performing  that  duty,  he  dealt  with  the  Equeefa  estate 
as  if  he  had  been  a  stranger,  and  assumed  to  purchase  it  for  his 
own  benefit,  upon  terms  which  left  nothing  to  her  as  legatee ; 
and  the  substantial  object  of  this  suit  is  to  set  aside  that  pur- 
chase. 

The  first  question  which  arises  is,  whether  the  plaintiff,  not 
being  executrix,  and  not  having  any  specific  interest  in  the 
Equeefa  estate,  could  sue  to  set  aside  that  purchase.  Their  Lord- 
ships have  no  doubt  that  she  could.  When  an  executor  cannot 
sue,  because  his  own  acts  and  conduct,  with  reference  to  the  testa- 
tor's estate,  are  impeached,  relief,  which  (as  against  a  stranger) 
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could  be  sought  by  the  executor  alone,  may  be  obtained  at  the  J.  C. 
suit  of  a  party  beneficially  interested  in  the  proper  performance  1886 
of  his  duty :  Travis  v  Milne  (1).  Beningfield 

Has  the  plaintiff  then  sued  in  proper  form  ?  Their  Lordships  BaxTER 
think  so  ;  although,  in  those  conclusions  of  her  writ  of  summons  — — 
and  declaration  which  seek  to  have  the  Equeefa  estate,  and  all 
its  proceeds,  transferred  to  or  declared  to  be  held  in  trust  for  her- 
self, she  has  asked  what  she  is  not  entitled  to.  Her  prayer  is 
wide  enough  to  cover  whatever  she  is  really  entitled  to.  She 
asks  for  a  general  account  of  her  late  husband's  estate ;  for  a  par- 
ticular account  of  the  defendant's  dealings  with  the  Equeefa 
estate ;  that  the  defendant's  purchase  for  his  own  benefit  may  be 
set  aside  ;  that  the  Equeefa  estate  may  be  sold ;  "  and,  generally, 
for  such  other  relief  as  to  the  Court  shall  seem  fit." 

Upon  the  merits,  their  Lordships  agree,  without  hesitation,  in 
the  opinion  of  the  Court  below,  that  the  sale  was  either  voidable 
or  void  in  equity.  The  doctrines  and  rules  of  equity  recognised 
by  the  law  of  Natal  do  not  appear  to  differ  on  this  point  from 
those  of  our  own  Courts.  This  sale  (if  it  can  be  called  at  all  by 
that  name)  was  made  in  the  first  instance  by  the  defendant  and 
Harry  Escombe — both  of  them  acting  and  selling  in  more  than 
one  fiduciary  capacity — to  themselves;  and  what  (as  between 
them)  was  regarded  as  Escombe's  share  of  the  bargain  was  after- 
wards transferred  by  him  to  the  defendant,  Baxter's  executor. 
Harry  Escombe  was  the  legal  personal  representative  of  Black, 
and  also  held  a  general  power  of  attorney  from  the  plaintiff,  and 
had  acted  as  solicitor  in  the  affairs  of  the  partnership  estates.  On 
this  point  no  more  need  be  said.  Unless  the  plaintiff  was 
estopped  by  some  personal  exception,  she  had  a  clear  right  to  a 
decree  for  the  usual  accounts  of  her  husband's  estate,  and  to  a 
declaration  that,  in  respect  of  the  transfer  of  the  Equeefa  estate 
to  him,  (in  which  Thomas  Beath,  by  his  attorney,  had  concurred,) 
the  defendant  was  accountable  for  that  estate  and  his  dealings 
with  it  to  all  parties  interested  in  its  due  and  proper  administra- 
tion, according  to  their  respective  rights  and  interests ;  with  all 
inquiries,  accounts,  and  directions  properly  consequential  thereon. 
The  benefit  of  such  a  decree  must  necessarily,  in  their  Lordships' 

(1)  9  Hare,  150. 
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J.  C.      opinion,  enure  first  to  the  joint  creditors  of  the  Durban  firm,  if, 

1886       as  they  assume,  the  Equeefa  firm  had  no  other  creditor ;  though, 

Beningtield  011  that  point,  inquiry  ought  to  be  directed  by  the  decree.    If  the 

„  v-  result  is  to  realize  more  for  the  Durban  firm  than  has  already 
Baxter.  t  m  J 

  been  applied  in  payment  of  dividends  to  its  creditors,  every 

creditor  of  that  firm  who  has  neither  been  paid  in  full  nor  has 
released  the  residue  of  his  debt  must  be  entitled  to  come  in 
against  the  fund  so  made  available.  Those  creditors  have  not,, 
in  their  Lordships'  opinion,  so  far  as  appears  by  the  evidence 
now  before  them,  done  anything  which,  by  estoppel  or  otherwise, 
can  be  held  equivalent  to  a  release  of  any  part  of  their  claims 
against  such  a  fund.  There  was  no  bankruptcy,  no  legal  liqui- 
dation, no  legal  representation  of  creditors.  Some  of  those 
creditors  acted  as  a  committee  for  the  rest ;  they  knew  that  the 
Equeefa  estate  was  put  up  for  sale  by  auction ;  so  much  as  that 
they  authorized;  and,  out  of  the  £7500  which  Beningfield  and 
Harry  Escombe  undertook  to  pay,  the  creditors  received  divi- 
dends. But  it  would  not  be  safe  to  infer,  from  anything  that 
appears  in  the  evidence,  that  those  who  were  not  on  the  com- 
mittee knew  all  the  material  facts ;  those  who  were  on  the  com- 
mittee probably  did  know,  more  or  less  ;  but  they  may  not  have 
known  that  the  purchase  was  impeachable  in  equity  ;  and,  if  they 
did,  the  most  that  can  be  inferred  is,  that  they  did  not  think  it 
worth  their  while  to  incur  the  risk  and  expense  of  litigation. 
This  (and  the  acceptance  of  the  dividends  which  were  offered 
them)  cannot,  in  their  Lordships'  opinion,  estop  them  from  claim- 
ing what  otherwise  might  be  their  due  (if  the  purchase  is  now 
set  aside  at  the  plaintiff's  suit),  in  priority  to  the  plaintiff,  who 
is  a  mere  legatee  of  their  debtors.  Their  debts  have  been,  of 
course,  reduced  by  the  dividends  which  they  have  received ;  and 
the  defendant  will  have  credit  in  the  account  to  be  taken  for  the 
amount  of  all  those  dividends,  as  payments  properly  made  out  of 
the  joint  estate.  It  is  scarcely  necessary  to  add,  that  the  opinion 
which  their  Lordships  have  expressed  on  this  subject  is  entirely 
without  prejudice  to  any  question  which  may  arise,  on  taking  the 
accounts,  out  of  any  new  or  further  evidence  which  may  then  be 
before  the  Court,  as  to  the  rights  or  position  of  any  particular 
creditors  or  creditor. 


VOL.  XII.] 


AND  PKIVY  COUNCIL. 


181 


The  question  whether  the  plaintiff's  right  of  suit  is  barred  by      J.  C. 
her  delay  after  she  knew  that  the  defendant  had  purchased  as  for  1886 
his  own  benefit,  and  had  been  advised  that  the  purchase  was  beningfield 
impeachable,  coupled  with  her  acceptance  of  the  sum  paid  to  her  Baxter. 
by  Harry  Escombe,  is,  perhaps,  more  difficult  than  any  other  in 
the  case ;  but  their  Lordships'  opinion  on  that  point  is  the  same 
as  that  of  the  Court  below.     Considering  the  plaintiff's  position 
and  circumstances,  and  the  expectations  which  she  had  been  led 
to  form  that  she  would  have,  or  would  participate  in,  the  benefit 
of  any  such  purchase  if  it  should  prove  beneficial, — as  to  which 
her  statements  receive  corroboration,  not  only  from  Harry  Es- 
combe's  letters  and  evidence,  but  also  from  the  evidence  of  the 
defendant  himself, — their  Lordships  do  not  think  that  either  her 
delay  or  her  acceptance  of  the  money  offered  her  can  bar  her  suit, 
on  the  ground  of  laches,  or  of  acquiescence  or  ratification.  But, 
in  the  event  of  there  being  any  surplus  coming  to  her  after  .taking 
the  accounts  directed  by  the  decree,  their  Lordships  think  that 
she  must  give  credit  to  the  defendant,  as  against  that  surplus, 
for  the  money  which  she  received  from  Escombe. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to 
discharge  the  judgment  appealed  from,  and  to  remit  this  case  to 
the  Court  below,  with  declarations  to  the  following  effect : — 

1.  That  a  decree  be  made  for  a  general  administration  and 
account  as  against  the  defendant  Beningfield,  the  executor  of 
William  Black  Baxter,  deceased,  of  William  Black  Baxter's 
estate,  including  the  payment  of  all  debts  now  remaining  due 
from  him,  either  separately  or  jointly  with  Kobert  Black,  deceased, 
or  with  Bobert  Black,  deceased,  and  Thomas  Beath,  in  a  due 
course  of  administration. 

2.  That  it  be  declared  that  the  purchase  of  the  Equeefa  estate 
in  the  pleadings  mentioned  by  the  defendant  Beningfield  and 
Harry  Escombe  respectively  was  voidable  in  equity  and  ought  to 
be  set  aside  in  manner  hereinafter  directed,  and  that  any  moneys 
arising  from  the  re-sale  of  the  Equeefa  estate,  if  made  under  the 
directions  herein  contained,  or  ordered  to  be  made  good  by  the 
defendant  Beningfield,  ought  to  be  applied  for  the  payment  (in 
the  first  place)  of  the  joint  debt  due  from  the  partnership  firm  of 
Black,  Baxter,  &  Beath  to  the  partnership  of  Robert  Black  and 
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J.  C.       William  Black  Baxter,  trading  under  the  firm  of  Black,  Baxter 
1886       &  Co.,  and  of  all  other  joint  debts  (if  any  such  there  were)  due 
Beningfield  from  the  said  firm  of  Black,  Baxter,  &  Beath;  and  subject 
^  v-        thereto,  and  in  the  event  of  there  being  any  ultimate  surplus  of 

X>  A  A.  Jl  ill  LI  • 

  the  moneys  above  mentioned,  for  the  partners  in  the  said  last- 
mentioned  firm,  or  the  persons  now  entitled  in  their  right,  respec- 
tively, according  to  their  respective  interests  therein.  ■ 

3.  That  it  be  further  declared,  that  such  amount  as  may  have 
been  or  may  become  applicable  to  or  towards  the  payment  of  the 
joint  debt,  due  from  the  said  firm  of  Black,  Baxter  &  Beath  to 
the  said  firm  of  Black,  Baxter  &  Co.,  ought  to  be  applied  by  the 
defendant,  as  executor  of  the  said  William  Black  Baxter,  towards 
the  payment  (in  the  first  place)  of  all  such  joint  debts  and 
liabilities  of  the  said  firm  of  Black,  Baxter  &  Co.  as  now  remain 
due  and  unpaid,  and  as  to  the  residue  or  surplus  (if  any)  which 
may  remain  after  payment  of  all  such  debts  and  liabilities,  for 
the  benefit  of  the  separate  estate  of  the  said  William  Black 
Baxter  and  of  the  legal  personal  representative  or  other  person 
or  persons  now  entitled  in  right  of  the  said  Robert  Black  respec- 
tively, according  to  their  respective  interests  therein. 

4.  That  all  such  accounts  be  taken,  inquiries  made,  and  direc- 
tions given,  as  to  the  debts  of  the  aforesaid  firms,  and  as  to  the 
proceeds  and  produce  of  the  said  Equeefa  estate,  and  the  dealings 
of  the  defendant  therewith,  as  may  be  necessary  or  proper  to  give 
effect  to  the  declarations  aforesaid,  or  otherwise  for  the  due 
administration  of  the  said  Equeefa  estate,  and  of  the  proceeds 
and  produce  thereof ;  and  that,  in  taking  such  accounts,  all  just 
allowances  be  made  to  the  defendant ;  and  in  particular  that  an 
account  be  taken  of  the  receipts  and  payments  of  the  defendant 
Beningfield  in  respect  of  the  Equeefa  estate,  and  that  it  be 
ascertained  what  is  due  to  or  from  him  on  such  account,  and 
declare  that  in  taking  this  account  the  defendant  Beningfield  is 
to  have  credit  for  the  sums  paid  by  him,  or  by  him  and  Harry 
Escombe,  as  the  purchase-money  of  the  estate  (but  not  including 
anything  paid  by  the  defendant  to  Harry  Escombe  for  the  pur- 
chase of  his  interest),  and  for  the  two  sums  of  £1000  each  paid 
to  Robertson  and  Turton,  if  and  so  far  as  such  may  have  been 
payable  by  the  defendant  according  to  the  terms  of  the  two 
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letters  of  the  28th  of  August,  1879 ;  and  that  the  said  Thomas      J-  C. 
Beath  and  the  legal  personal  representative  of  the  said  Robert  1886 
Black  do  respectively  have  notice  of  the  decree  and  be  at  liberty  to  Beningfield 
attend  the  taking  of  such  accounts  and  other  proceedings  under  Baxter. 
the  decree  as  they  are  respectively  interested  in,  and  to  take  part 
therein,  in  the  same  manner  as  if  they  had  been  parties  to  this 
suit. 

5.  That  if  on  taking  the  said  accounts  nothing  shall  be  found 
due  to  the  defendant  Beningfield,  the  said  Equeefa  estate,  and  all 
the  rolling  stock,  crops,  and  produce  now  belonging  thereto,  be 
ordered  to  be  sold  under  the  direction  of  the  Court,  at  such  time 
and  in  such  manner,  and  with  such  reserved  prices  or  price  (if 
any)  as  to  the  Court  shall  seem  fit ;  but  that  if  on  taking  the 
accounts  hereinbefore  directed  with  reference  to  the  purchase 
and  proceeds  of  the  Equeefa  estate  a  balance  be  found  due  to  the 
defendant  Beningfield,  the  Equeefa  estate  be  put  up  for  -sale  at  a 
reserved  price  not  less  than  the  amount  of  such  balance,  and  that 
if  it  does  not  realize  that  sum  the  estate  be  retained  by  the  de- 
fendant Beningfield. 

6.  That  the  plaintiff  be  ordered,  if  it  shall  appear  on  taking 
the  said  accounts  that  anything  is  coming  to  her  from  the  estate 
of  the  said  William  Black  Baxter,  to  give  credit  to  the  defendant, 
as  against  such  amount,  for  the  sum  received  by  her  from  Harry 
Escombe  out  of  the  money  paid  to  Harry  Escombe  by  the  de- 
fendant, as  in  the  pleadings  and  evidence  appears. 

7.  That  the  decree  is  to  be  without  prejudice  to  any  question 
between  the  defendant  and  any  person  not  a  party  to  the  suit. 

With  regard  to  costs,  their  Lordships  think  that  the  costs  in 
the  Court  below  ought  to  be  paid  by  the  defendant ;  and  that 
the  taxed  costs  of  this  appeal,  of  both  parties,  should  be  costs  in 
the  cause,  and  should  be  provided  for  accordingly  whenever  the 
costs  of  the  cause  are  finally  disposed  of  by  the  Court  below. 

Solicitors  for  appellant :  II.  Kimhcr,  Elliot  &  Co. 
Solicitors  for  respondent :  Dawes  cC*  Son. 


3  0  2 


184 


HOUSE  OF  LOEDS 


[VOL.  XII. 


[HOUSE  OF  LOEDS.] 


h.l.(Sc)  BUENS 


Appellant  ; 


1887 


AND 


Feb.  14.    BEY  AN  oe  MAKTIN 


Eespondent. 


Lease — Joint  Tenants — Covenant  to  pay  Bent — Liability  of  Executors  of 
deceased  Tenant  during  Sole  Tenancy  of  Survivor. 


A  mineral  lease  for  thirty-one  years  was  granted  to  L.  and  M.,  "  and 
the  survivor  of  them,  but  expressly  excluding  assigns  and  sub-tenants, 
whether  legal  or  conventional."  By  the  lease  L.  and  M.  bound  themselves 
and  their  respective  heirs,  executors  and  successors,  all  conjunctly  and 
severally  renouncing  the  benefit  of  discussion,  to  pay  the  rent.  The 
lease  also  provided  that  if  L.  or  M.  became  bankrupt  it  should,  in  the 
option  of  the  lessor,  become  void.  Shortly  after  the  commencement  of  the 
lease  L.  became  bankrupt,  and  M.  died,  but  the  lessor  never  exercised  his 
option  to  determine  the  lease  : — 

Held,  reversing  the  decision  of  the  Court  of  Session,  that  by  the  terms 
of  the  clause  of  obligation  the  lessees  were  conjunctly  and  severally  liable 
for  rent  irrespective  of  their  interest,  and  that  after  M.'s  death,  his  represen- 
tatives, though  they  had  no  interest  as  tenants,  remained  liable  for  rent 
during  the  currency  of  the  lease. 

Dundee  Police  Commissioners  v.  Straton  (11  Court  Sess.  Cas.  4th  Series, 
586)  approved. 


Appeal  from  a  judgment  of  the  Court  of  Session,  Scot- 
land (1). 

The  facts,  so  far  as  material,  are  given  in  the  Law  Peers' 


On  appeal, 

1886.  July  30.  Aug.  2.  Bigby,  Q.C.,  and  J.  P.  B.  Bobertson,  Q.C., 
for  the  appellaut : — 

The  view  taken  by  the  Court  of  Session  (1),  that  the  clause  in 
question  only  binds  each  tenant  and  his  representatives  for  the 
rent  during  the  subsistence  of  his  own  right  and  occupation,  is 
not  reconcilable  with  the  express  terms  of  the  clause.  No  doubt 
in  Skene  v.  Greenhill  (2)  it  was  decided  that  a  covenant  binding 

(1)  12  Court  Sess.  Cas.  4th  Series,  (2)  4  Court  Sess.  Cas.  1st  Series, 
1343.  26. 
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the  lessee,  his  heirs,  executors  and  successors,  did  not  bind  the  H.  L.  (Sc.) 
lessee's  representatives,  after  the  lessee  had  assigned  the  land,  1887 
with  the  lessor's  consent,  to  a  stranger.    But  here  the  words  "  all  Burns 
conjunctly  and  severally"  remove  the  difficulty  in  Skene  v.  Green-    j>ryan  or 
lull  (1),  and  place  an  obligation  singuli  in  solidum  on  every  one  Martin. 
of  those  mentioned  in  the  clause  of  obligation.   In  King's  College, 
Aberdeen  v.  Lady  Say  (2),  A.  by  a  personal  bond  bound  himself, 
his  heirs,  executors  and  successors,  for  all  time  to  make  payment 
of  the  annual  feu  duty.    This  House  held,  that  although  A.  had 
ceased  to  possess  the  land,  his  general  representatives  were  liable  : 
see  also  Millar  v.  Small  (3).    In  Dundee  Police  Commissioners  v. 
Straton  (4)  A.  bound  himself  and  his  heirs,  executors  and  succes- 
sors whomsoever,  conjunctly  and  severally,  to  pay  the  feu  duty. 
There  also,  although  A.  had  sold  the  land,  it  was  held  that  he 
and  his  representatives  were  liable  in  perpetuity.    The  Lord 
President  said :  "  A  conjunct  and  several  obligation  is  one  which 
binds  a  plurality  of  persons.    All  are  bound  to  fulfil  the  same 
obligation,  and  each  is  bound  to  fulfil  the  whole  of  it ;  and  it  is 
in  the  option  of  the  creditor  to  enforce  the  whole  obligation 
against  any  one  of  those  taken  bound."    Again  the  expression 
"  all "  is  inconsistent  with  the  view  that  the  words  "  conjunctly 
and  severally  "  apply  only  to  each  group  of  heirs,  &c. 

The  Lord  Advocate  (Balfour,  Q.C.),  and  Bhind,  for  the  respon- 
dent : — 

No  doubt  the  respondent  is  liable  for  the  rent  due  up  to  the 
date  of  Martin's  death,  and  therefore  £30  was  paid  into  Court. 
But  on  Martin's  death,  by  the  very  language  of  the  clause  of 
obligation,  the  whole  estate  in  the  lease  passed  entirely  to 
Logan ;  and  the  liability  of  Martin's  representatives  came  to  an 
end.  It  is  settled  in  the  law  of  Scotland,  since  GreenhilVs 
Case  (1) ;  see  also  1  Bell,  73,  that  where  a  lessee  binds  himself, 
his  heirs,  executors  and  successors,  for  all  the  time  of  the  lease, 
he  nor  his  successors  do  not  continue  liable  for  the  rent  after  an 
assignee  is  expressly  received  by  the  landlord.    The  clause  here 

(1)  4  Court  Sess.  Cas.  1st  Series,        (3)  1  Maequcen,   345  ;   11  Court 
26.  Sess.  Cas.  2nd  Series,  495. 

(2)  1  Maequcen,   526 ;   14  Court        (4)  11  Court  Sess.  Cas.  4th  Series, 
Sess.  Cas.  2nd  Series,  675.  5SG. 
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H.  L.  (Sc.)  is  not  an  exceptional  one :  see  1  Juridical  Styles  (5th  eel.),  589, 
1887       592 ;  2  Hunter's  Landlord  and  Tenant  (4th  ed.),  649.    The  true 
Burns     construction  of  the  word  "  respective  "  before  heirs,  &c,  must  be 
Bryan1  or  it  is  a  word  of  distribution.    It  splits  the  group  of  heirs, 

Martin,  so  that  each  tenant  binds  the  group  of  persons  he  can  bind,  and 
then  come  the  words  "  all  conjunctly  and  severally  "  meaning 
all  of  each  group  or  class  of  heirs,  &c,  of  each  individual  lessee. 
That  is,  as  it  turns  out,  Martin  being  dead  and  Logan  surviving, 
all  Logan's  heirs,  &c.  Again,  the  two  tenants,  Logan  and  Martin, 
were  taken  without  the  power  of  assignation,  and  therefore  were 
not  in  the  same  position,  as  if  they  could  assign  to  any  one. 

[Loed  Blackbuen: — If  a  wealthy,  but  elderly  ironmaster 
choses  to  take  a  lease  of  a  mine  with  a  younger  but  poorer  man, 
surely  the  elder  could  bind  his  representatives.] 

In  such  a  case  a  cautioner  ought  to  be  taken  ;  but  the  obliga- 
tion undertaken  here  is  not  that  of  a  cautioner.  Dundee  Police 
Commissioners  v.  Straton  (1)  was  not  correctly  decided,  but  at 
any  rate  it  was  a  case  of  a  feu,  which  very  materially  differs  from 
the  case  of  a  lease. 

It  is  not  admitted  that  the  words  are  open  to  two  constructions, 
but  if  they  are,  then  the  whole  privilege  of  possession  is  with 
Logan,  and  the  English  cases  decide  that  if  the  words  of  the 
obligation  are  ambiguous  they  will  be  construed  to  be  joint  or 
several  according  to  the  interest :  Sorsbie  v.  Park  (2)  ;  Bradbume 
v.  Botfield  (3)  ;  KeigMey  v.  Watson  (4). 

J.  P.  B.  Bobertson,  Q.C.,  in  reply. 

Time  was  taken  to  consider  judgment. 

Loed  Heeschell  (5) : — 

My  Lords,  during  the  argument  of  this  case  there  were  present 
my  Lord  Blackburn,  my  noble  and  learned  friend  on  my  left 
(Lord  Watson),  and  myself.    Lord  Blackburn  is  unable  to  be 

(1)  11  Court  Sess.  Cas.  4th  Series,  (5)  Lords  Bramwell  and  Fitz- 
586.  Gerald  were  also  present;  but  not 

(2)  12  M.  &  W.  at  p.  157.  having  heard  the  argument  delivered 

(3)  14  M.  &  W.  at  p.  572.  no  opinion. 

(4)  18  L.  J.  (Ex.)  at  p.  341. 
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present  and  to  take  part  on  this  occasion ;  and,  accordingly,  an  H.  L.  (Sc.) 
intimation  was  given  to  the  parties  that  if  they  desired  it  the  1887 
case  might  be  re-argued,  although  all  those  who  heard  the  argu-  burns 
ment  agreed  as  to  the  judgment  which  ought  to  be  delivered,  beyanor 
The  parties  have  expressed  no  such  desire,  but  have  prayed  for  Martin. 
the  judgment  of  your  Lordships'  House,  and,  under  these  cir-  Lord  Heracheii. 
cumstances,  there  seems  to  be  no  difficulty  in  its  being  pro- 
nounced. 

In  this  case  the  respondent  was  sued  as  executrix  of  her  de- 
ceased husband,  Hugh  Martin,  for  two  half  years'  fixed  rent  under 
a  mineral  lease,  granted  by  the  appellant  to  William  Logan  and 
Hugh  Martin  for  thirty-one  years  from  Martinmas,  1882. 

The  sole  question,  as  it  appears  to  me,  is  whether,  upon  the 
true  construction  of  the  covenant  for  payment  of  rent  contained 
in  the  lease,  the  legal  representative  of  a  deceased  lessee  became 
liable  for  the  rent  accruing  after  his  death. 

The  lease  was  granted  to  William  Logan  and  Hugh  Martin 
"  and  the  survivor  of  them,  but  expressly  excluding  assigns  and 
sub-tenants,  whether  legal  or  conventional."  The  covenant  is 
in  these  terms :  "  The  said  William  Logan  and  Hugh  Martin 
bind  and  oblige  themselves  and  their  respective  heirs,  executors 
and  successors,  all  conjunctly  and  severally,  renouncing  the 
benefit  of  discussion,  to  pay  to  the  said  John  William  Burns,  his 
heirs  and  successors,  and  to  his  or  their  factor  or  agent,  the  sum 
of  £200  sterling  yearly,  for  each  of  the  first  five  years  of  this 
lease,  and  the  sum  of  £250  sterling  yearly  thereafter  during  the 
currency  of  this  lease  in  name  of  fixed  rent  or  tack  duty  ...  for 
the  privilege  of  working  and  disposing  of  the  fireclay  in  manner 
herein  mentioned  ;"  or,  in  the  option  of  the  lessor,  of  a  royalty  on 
the  output  of  the  fireclay,  instead  of  the  fixed  rent. 

There  can  be  no  doubt,  in  view  of  the  terms  of  the  grant,  that 
the  interest  of  Hugh  Martin  under  the  lease  ceased  on  his  death, 
and  that  the  entire  interest  then  vested  in  William  Logan  as  the 
survivor. 

It  has  been  contended  by  the  respondents  that  on  the  true 
construction  of  the  covenant  all  liability  on  the  part  of  Hugh 
Martin  or  his  representatives  terminated  at  the  date  of  his 
death. 
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H.  L.  (Sc.)      The  majority  of  the  Judges  of  the  Second  Division  of  the 

1887       Court  of  Session  were  of  opinion  that  this  contention  was  well- 

bJJ^s     founded,  though  they  rested  their  judgment  on  another  ground, 

~  v-        to  which  I  shall  presently  refer. 
Bryan  or  r  J 

Martin.  I  confess  that  I  approach  the  construction  of  the  covenant  with 
Lord  Herecheii,  every  inclination  to  take  the  same  view.  I  am  fully  alive  to  the 
force  of  the  argument  that  it  is  not  to  be  expected  that  the 
representatives  of  the  deceased  lessee  should  be  made  equally 
liable  with  the  survivor  to  the  payment  of  the  rent,  seeing  that 
the  entire  benefit  passes  to  him. 

But,  after  all,  the  case  must  be  determined  by  a  careful  scrutiny 
of  the  language  used,  and  by  giving  to  that  language  its  natural 
grammatical  meaning.  It  is  not  an  impossible  or  inconceivable 
bargain  that  each  of  the  lessees  should  -agree  that  his  estate 
should  remain  liable  for  the  rent  notwithstanding  that  the  lease 
enured  to  the  benefit  of  the  survivor.  If  the  covenant  had  been 
fairly  open  to  either  construction,  I  should  certainly  have  yielded 
to  the  argument  of  the  respondent ;  but,  upon  the  best  considera- 
tion I  can  give  to  the  matter,  I  cannot  avoid  the  conclusion  that 
the  plain  natural  meaning  of  the  words  of  the  covenant  is,  that 
the  representatives  of  Hugh  Martin  became  liable  for  payment  of 
the  rent  after  his  decease.  It  is  unnecessary  for  me  to  state  in 
detail  the  considerations  which  have  led  me  to  this  conclusion, 
as  I  have  had  the  advantage  of  perusing  the  opinion  of  my  noble 
and  learned  friend  (Lord  Watson),  and  I  concur  entirely  with 
the  reasons  he  has  expressed.  I  think  that,  ignorant  as  we  must 
necessarily  be  of  the  surrounding  circumstances  which  might 
have  explained  the  bargain  and  shewn  that  it  was  reasonable,  we 
should  be  quite  as  likely  to  do  injustice  as  justice  if  we  were  to- 
depart  from  the  natural  construction  of  the  language  employed 
by  the  parties,  because  we  thought  the  result  unreasonable,  and 
such  as  was  probably  not  intended.  The  only  safe  rule  in  cases 
like  the  present  is  a  strict  adherence  to  the  view  that  the  parties 
intended  that  which  is  the  natural  meaning  of  the  language  they 
have  used.  As  this  case  involves  a  question  of  Scotch  convey- 
ancing, it  is  a  great  satisfaction  to  me  to  find  that  my  noble  and 
learned  friend  (Lord  Watson),  who  is  so  well  versed  in  such 
matters,  and  also  two  out  of  the  four  learned  Judges  who  have 
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had  to  consider  the  case,  have  arrived  at  the  same  conclusion  to  H.  L.  (Sc.) 
which  I  have  felt  myself  compelled.  1887 

Placing  the  construction  which  I  have  expressed  upon  the  burns 
covenant,  the  whole  case  is,  in  my  judgment,  disposed  of  in  favour    Bryan  or 
of  the  appellant.  Martin. 

The  Lord  Justice  Clerk  and  Lord  Young  held  that  the  appel-  Lord  Herscbeii. 
lant  had  put  himself  out  of  Court  by  the  allegations  contained  in 
his  third  condescendence.  That  condescendence  states  that  the 
estates  of  William  Logan  were,  on  or  about  the  19th  of  October, 
1883,  sequestered  under  the  Bankruptcy  Statutes,  and  thereupon 
the  tenant's  rights  and  liabilities  in  and  under  the  said  lease 
devolved  wholly  on  the  said  Hugh  Martin,  who,  accordingly, 
made  payment  to  the  pursuer  of  the  fixed  half-year's  rent  due  in 
terms  thereof  at  the  term  of  Martinmas,  1883,  and  worked  and 
manufactured  the  said  fireclay,  and  carried  on  the  said  business 
as  alone  interested  therein,  and  in  the  subjects  let  by  the  said 
lease. 

To  this  condescendence  the  answer  was  as  follows : — "Admitted 
that  W.  Logan's  estate  was  sequestrated  on  the  19th  of  October, 
1883.  Admitted  that  the  Martinmas,  1883,  rent  was  paid  by 
Mr.  Martin.  Quoad  ultra  denied.  The  clause  of  the  lease 
regarding  bankruptcy  is  in  these  terms  :  "  It  is  hereby  specially 
provided  and  declared,  that  if  the  second  parties  or  either  of 
them,  or  their  aforesaids,  shall  become  bankrupt,  or  if  sequestra- 
tion shall  be  awarded  against  them,  or  either  of  them  .  .  .  this 
lease  shall,  in  the  option  of  the  first  party  or  his  foresaids,  become 
ipso  facto  void  and  null." 

Upon  the  statement  of  the  pursuer  in  his  third  condescendence, 
that  on  Logan's  bankruptcy  and  sequestration  the  tenants'  rights 
and  liabilities  under  the  lease  devolved  wholly  on  Hugh  Martin. 
Lord  Young  observes  that  this  necessarily  implies  that  the  pur- 
suer, as  landlord,  deprived  Logan  and  the  trustee  in  his  bank- 
ruptcy of  all  rights,  and  freed  them  from  all  liabilities  under  the 
lease,  which  he  was  entitled  to  do  by  reason  of  the  bankruptcy 
and  sequestration.  He  then  proceeds :  "  But  if  Logan  and  his 
trustees  were  thus  deprived  of  all  rights,  and  freed  of  all  liabili- 
ties as  from  the  19th  of  October,  1883,  Logan  could  not  by  his 
survivance  become  tenant  on  Martin's  death  three  months  after 
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H.  L.  (Sc.)  — in  January,  1884.  It  follows  clearly  and,  indeed,  necessarily, 
1887  that  the  defender  cannot  be  liable  or  bound  for  rents  due  by 
Burns     Logan  since  Martin's  death." 

Bryan  or  ^7  Lords,  I  am  quite  unable  to  concur  in  this  reasoning. 
Martin.    Even  if  the  allegations  of  the  condescendence  had  been  admitted 

Lord  Herschdi.  by  the  defender,  I  do  not  think  that  the  conclusion  arrived  at 
by  Lord  Young  would  have  followed.  The  allegation  that  on 
Logan's  bankruptcy  the  tenant's  rights  and  liabilities  under  the 
lease  devolved  on  Martin,  I  construe,  as  stating  the  legal  effect 
of  the  sequestration,  and  not  as  alleging  any  matter  of  fact ;  and 
when  the  terms  of  the  lease  are  looked  at,  it  is  clear  that  the 
allegation  was  not  well  founded.  The  only  effect  of  the  seques- 
tration was  to  give  an  option  to  the  lessor  to  make  the  lease  void 
and  null.  It  is  clear  that  he  did  not  avail  himself  of  this  option, 
and  it  is  not  alleged  that  he  did.  And  I  cannot  see  how  an 
erroneous  allegation  of  this  description  can  alter  the  rights  either 
of  Logan  or  the  pursuer.  But  the  defender  denied  the  allegation, 
and  no  doubt  rightly  denied  it.  Under  these  circumstances  I 
am,  with  deference  to  the  learned  Judges  who  have  taken  a 
different  view,  at  a  loss  to  understand  how  the  pursuer,  if  other- 
wise entitled  to  recover,  could  be  deprived  of  that  right  by  reason 
of  an  erroneous  allegation,  denied  by  the  defender,  the  issue  on 
which  would,  therefore,  have  to  be  found  in  favour  of  the  de- 
fender, but  if  so  found  would  establish  no  bar  to  the  pursuer's 
claim. 

I  think  that  the  judgment  of  the  Court  below  should  be  re- 
versed, and  that  the  interlocutor  of  the  Lord  Ordinary  of  the 
12th  of  March,  1885,  should  be  restored,  and  that  the  respondents 
should  pay  the  costs  in  the  Court  below  and  costs  of  this  appeal, 
and  I  move  your  Lordships  accordingly. 

Lord  Watson  : — 

My  Lords,  by  a  lease  executed  in  February,  1883,  the  appel- 
lant let  the  seams  of  fireclay  in  part  of  his  estate  of  Cumbernauld, 
for  thirty-one  years  from  Martinmas,  1882,  to  "  William  Logan 
and  Hugh  Martin  and  the  survivor  of  them,"  assignees  and  sub- 
tenants, whether  legal  or  conventional,  and  also  managers,  being 
expressly  excluded,  except  with  the  written  consent  of  the  lessor. 
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The  tenants  are  empowered  to  renounce  the  lease  upon  giving  H- L-  (Sc-) 
intimation  by  registered  letter  to  the  lessor,  six  months  previous  ^887 
to  the  term  of  Martinmas,  1887,  or  previous  to  any  term  of  Burns 
Martinmas  thereafter  at  which  any  subsequent  consecutive  period    bEYan  or 
of  five  years  shall  expire.    In  the  event  of  the  tenants,  or  either  Martin. 
of  them,  becoming  bankrupt,  or  of  their  estates  being  seques-  Lord  Watson, 
trated,  it  is  provided  that  the  lease  shall,  in  the  option  of  the 
lessor,  become  void  and  null. 

William  Logan's  estates  were  sequestrated  on  the  19th  of 
October,  1883 ;  and  Hugh  Martin  died  on  the  5th  of  January, 
1884.  The  half-year's  fixed  rent  of  £100  falling  due  at  Martin- 
mas, 1883,  was  paid  by  Martin.  The  respondent  is  the  sole 
accepting  trustee  and  executrix  under  Hugh  Martin's  deed  of 
settlement ;  and  the  present  action  was  brought  against  her,  in 
that  character,  by  the  appellant,  for  payment  of  two  half-year's 
rents  which  became  due  at  the  terms  of  Whitsunday  and 
Martinmas,  1884. 

It  was  assumed  in  the  arguments  addressed  to  your  Lordships, 
and  it  does  not  appear  to  me  to  admit  of  doubt,  that,  by  the  con- 
ception of  the  lease,  Logan  and  Martin  are  made  joint  tenants 
during  their  joint  lives ;  that,  on  the  predecease  of  one  of  them, 
the  survivor  becomes  the  sole  tenant ;  and  that,  on  the  survivor's 
decease,  the  right  of  tenancy  devolves  upon  his  heir  of  line. 
Accordingly  William  Logan,  on  the  death  of  Martin,  became 
and  now  is  sole  tenant  under  the  lease,  unless  his  right  has 
been  in  some  way  determined.  The  appellant's  case  is  that 
Martin's  heirs  and  executors,  although  they  have  no  interest  as 
tenants,  remain  liable  for  rent  during  the  currency  of  the  lease  ; 
whereas  the  respondent  maintains  that  by  the  terms  of  the  lease 
the  liability  of  the  predeceaser's  representatives  is  limited  to 
rents  which  accrued  during  his  lifetime. 

The  Lord  Ordinary  (Trayner)  gave  the  appellant  decree  in 
terms  of  the  conclusions  of  his  summons  ;  but  the  Second  Division 
of  the  Court  recalled  his  interlocutor,  ordained  the  respondent  to 
pay  £30  2s.  8d.  sterling,  being  the  proportion  of  fixed  rent  for 
the  period  between  Martinmas  1883  and  the  date  of  Hugh 
Martin's  death,  and  quoad  ultra,  assoilzied.  Lord  Kutkerfurd 
Clark  dissented  from  the  judgment.    The  Lord  Justice  Clerk 
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H.  L.  (Sc.)  and  Lord  Young,  who  constituted  the  majority  of  the  Court, 
1887  indicated  their  opinion  that  the  heirs  and  executors  of  Hugh 
Burns     Martin  were  not  liable  for  rents  becoming  due  after  his  death ; 

Bryan  or  ^ut  *ne^  res*e(^  their  decision  upon  the  ground  that  the  appellant 
Martin.    had  judicially  admitted  that  the  lease  came  to  an  end  by  the 

Lord  Watson,  sequestration  of  Logan,  and  consequently  that,  after  the  death 
of  Martin,  there  was  no  longer  any  tenant  liable  for  rent. 

The  averments  which  the  learned  judges  treated  as  a  judicial 
admission  to  the  foregoing  effect  are  in  these  terms :  "  Thereupon 
(i.e.  upon  the  sequestration  of  William  Logan's  estates)  the 
tenant's  rights  and  liabilities  devolved  wholly  on  the  said  Hugh 
Martin,  who  accordingly  made  payment  to  the  pursuer  of  the 
fixed  half-year's  rent  due  in  terms  thereof  at  the  term  of 
Martinmas,  1883,  and  worked  and  manufactured  the  said  fireclay, 
and  carried  on  the  said  business  as  alone  interested  therein,  and 
in  the  subjects  let  by  said  lease."  That  is  plainly  an  erroneous 
statement  of  the  law,  because  Logan's  sequestration  could  not 
affect  his  position  as  tenant  unless  the  appellant  exercised  his 
option  of  putting  an  end  to  the  whole  lease,  which  he  admittedly 
never  did.  Even  if  the  statement  were  accepted  as  correct,  I  do 
not  think  it  could  bear  the  construction  which  was  put  upon  it 
by  the  majority  of  the  Court.  Its  import  appears  to  be  that  on 
his  sequestration,  Logan's  interest  in  the  lease  came  to  an  end, 
and  that  the  whole  rights  and  liabilities  of  tenants  passed  to 
Martin.  If  the  interest  of  Logan  had  been  thus  extinguished, 
and  Lthe  exclusive  right  to  the  lease  had  thereupon  vested  in 
Martin,  his  heir  would  have  become  the  tenant  on  his  death,  and 
in  that  event  the  respondent  did  not  dispute  that  his  estate 
would  have  continued  liable  for  the  rent.  But  the  respondent 
meets  the  statement  with  an  explicit  denial,  and  had  it  been  as 
favourable  to  her  case  as  the  learned  judges  thought  it  was,  I 
venture  to  doubt  whether  the  respondent  would  have  been  en- 
titled, without  an  amendment  of  the  record,  to  found  upon  a 
statement  which  she  denies,  as  a  judicial  admission  in  her 
favour. 

The  clause  of  obligation  for  payment  of  rent  is  in  these 
terms  : — [His  Lordship  read  the  clause  as  given  above.] 

I  think  it  was  rightly  argued  for  the  respondent  that,  accord- 
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ing  to  the  law  of  Scotland,  it  must  be  presumed  that  an  obligation 
to  pay  rent  is  only  meant  to  attach  to  those  persons  who  are  for 
the  time  being  in  right  of  the  lease  as  tenants.  In  Skene  v. 
Greenliill  (1)  a  tenant  who  had  expressly  bound  himself,  "  his 
heirs,  executors,  and  successors,"  for  payment  of  the  rent,  as- 
signed the  lease  with  the  assent  of  the  landlord,  and  it  was  held 
that  the  cedent  and  his  representatives  were  under  no  obligation 
to  pay  rents  becoming  due  after  the  assignee  entered  into  pos- 
session. A  tenant  may,  however,  engage  that  he  and  his  repre- 
sentatives shall  remain  bound  along  with  his  successors  in  the 
lease ;  and,  if  he  contracts  in  terms  which,  according  to  their 
just  construction,  imply  that  he  has  undertaken  that  responsibility 
to  the  lessor,  the  stipulation  must  receive  effect.  Had  the 
obligation  in  Skene  v.  Greenhill  (1)  been  laid  upon  the  tenant, 
and  his  heirs,  executors,  and  successors  "  all  conjunctly  and 
severally,"  I  think  the  decision  would  have  been  different,  be- 
cause, in  that  connection,  the  words  which  I  have  added,  "  all 
conjunctly  and  severally,"  plainly  import  that  the  tenant  and 
his  representatives  are  to  remain  liable  for  rent  along  with  per- 
sons succeeding  to  the  lease  as  assignees.  In  the  case  of  Police 
Commissioners  of  Dundee  v.  Straton  (2),  an  original  feuar  bound 
and  obliged  himself  and  "his  heirs,  executors,  and  successors, 
coujunctly  and  severally,"  for  the  prestations  of  the  feu,  and  the 
First  Division  of  the  Court  decided  that,  after  the  feu  had  been 
transmitted  to  a  singular  successor,  the  original  vassal  and  his 
estate  continued  to  be  liable  to  the  superior  for  these  prestations. 
In  my  opinion  the  same  words  which,  in  a  feu-right,  are  sufficient 
to  imply  that  the  original  vassal  and  his  representatives  are  to 
remain  liable  in  perpetuity  notwithstanding  their  having  ceased 
to  possess  any  interest  in  the  feu,  must,  when  they  occur  in  a 
lease,  be  equally  effective  to  bind  the  original  tenant  and  his 
representatives  for  the  term  of  its  endurance,  although  they  have 
ceased  to  be  tenants.  It  was  suggested  by  the  respondents, 
counsel,  that  Police  Commissioners  of  Dundee  v.  Straton  (2)  was 
not  well  decided  and  ought  to  be  reconsidered ;  but  I  am  unable 
to  see  that  the  Court  could  have  arrived  at  any  other  decision  in 

(1)  5  Court  Sess.  Oas.  1st  Scries,  25  (2nd  Ed.)  27. 
(2)  11  Court  Sess.  Cas.  4th  Scries,  580, 
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that  case,  unless  they  had  refused  to  attribute  their  ordinary 
meaning  to  the  words  "  conjunctly  and  severally."  The  pre- 
sumption that  liability  for  rent  is  confined  to  those  having  the 
tenant's  interest,  is,  however,  so  strong  that  if  it  be  doubtful  to 
what  persons  "conjunctly  and  severally"  apply,  those  words 
must  be  read  as  exclusively  applicable  to  the  tenant  for  the  time 
being  and  his  representatives. 

The  present  case  seems  to  me  to  depend  upon  the  application 
which  ought  to  be  given  to  the  words  "all  conjunctly  and 
severally,  renouncing  the  benefit  of  discussion,"  as  these  occur  in 
the  clause  of  obligation  for  rent.  Do  they  unite  in  one  common 
obligation  all  the  parties  enumerated;  or  must  they  be  read 
distributively,  and  as  applying  separately  to  the  heirs,  executors, 
and  successors  of  Logan,  and  the  heirs,  executors,  and  successors 
of  Martin  ?  In  the  one  view  the  representatives  of  Martin  are 
liable  for  the  rent  as  long  as  the  lease  endures ;  in  the  other, 
they  are  not  liable  for  rents  becoming  due  after  the  death  of 
Hugh  Martin,  unless  the  tenant  is  his  heir  or  assignee. 

In  my  opinion  the  words  "  renouncing  the  benefit  of  discus- 
sion" may  be  treated  as  surplusage,  because  persons  who  are 
bound  conjunctly  and  severally  cannot  plead  the  beneficium 
ordinis.  It  was  argued  that  the  words,  though  in  that  sense 
superfluous,  are  nevertheless  officious  as  indicating  that  a  common 
obligation  was  only  to  attach  to  such  heirs,  executors,  and 
successors  as  were  subject,  inter  se,  to  the  rule  of  discussion ; 
and  that  inasmuch  as  the  rule  had  no  application  between  the 
representatives  of  Logan  and  the  representatives  of  Martin,  it 
must  have  been  the  intention  of  the  parties  to  the  lease  to 
impose  a  separate  conjunct  obligation  upon  each  class.  That 
argument  appeared  to  me  to  be  completely  met  by  the  appel- 
lant's counsel,  who  pointed  out  that  the  rule  as  to  discussion,  if 
not  excluded,  obtains,  not  only  between  heir  and  executor,  but 
between  an  actual  tenant  and  those  persons  who,  having  no 
interest  as  tenants,  are  bound  along  with  him  for  rent,  all  such 
persons  being  mere  cautioners  in  any  question  with  the  tenant. 

I  have  been  unable  to  resist  the  conclusion  that,  by  the  terms 
of  the  clause  of  obligation,  each  and  all  of  the  parties  therein 
mentioned  are  made  conjunctly  and  severally  liable  for  rent, 
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irrespective  of  their  interests,  during  the  subsistence  of  the  lease. 
I  agree  with  Lord  Kutherfurd  Clark  and  the  Lord  Ordinary  in 
thinking  that  the  meaning  of  the  clause  is  really  not  doubtful ; 
and  that  there  is  no  such  ambiguity  in  its  language  as  to  entitle 
the  respondent  to  the  benefit  of  the  presumption  that  only 
William  Logan,  the  tenant,  and  his  representatives  are  to  be 
responsible  for  future  rents. 

The  only  term  in  the  clause  which  appears  to  me  to  be  capable 
of  suggesting  a  construction  favourable  to  the  respondent  is  the 
word  "  respective,"  upon  which  much  stress  was  laid  in  the  argu- 
ment on  her  behalf.  If  the  expression  used  had  been  "their 
heirs,  executors  and  successors  "  it  was  hardly  contended  that  the 
respondent  could  have  escaped  from  liability.  But  it  was  argued 
that  the  word  "  respective  "  is  used  to  mark  a  separation  between 
the  two  classes  of  representatives ;  and  consequently  that  the 
clause  ought  to  be  read  in  the  same  way  as  if  William  Logan 
had  bound  himself  and  his  heirs,  executors  and  successors  all 
conjunctly  and  severally,  and  Hugh  Martin  had  in  like  manner 
bound  himself  and  his  heirs,  executors  and  successors  all  con- 
junctly and  severally.  Logan  and  Martin  begin,  however,  by 
binding  "  themselves  "  conjunctly  and  severally ;  and  the  word 
"respective  "  appears  to  me  to  be  introduced,  not  for  the  purpose 
of  separating  the  obligees  into  two  classes,  but  for  the  purpose  of 
indicating  that  the  obligation  common  to  both  classes  was  im- 
posed by  each  of  them  upon  his  own  representatives,  which  was 
all  that  he  had  power  to  do.  Then  the  introduction  of  the  word 
"  all "  before  "  conjunctly  and  severally  "  makes  it  clear,  in  my 
opinion,  that  the  two  original  tenants  and  their  heirs,  executors 
and  successors,  were  each  and  every  one  of  them  to  be  equally 
liable  for  rent  to  the  lessor,  so  long  as  the  lease  endured. 

Lord  Young  in  giving  judgment,  expressed  an  opinion  that 
the  appellant's  abstaining  from  the  exercise  of  his  right  to  void 
the  lease,  and  his  retention  of  an  undischarged  bankrupt,  who 
was  not  in  possession,  as  his  tenant,  would  constitute  an  unequit- 
able and  unconscionable  device  lor  exacting  rent  from  the 
respondent,  who  has  no  beneficial  interest  in  the  lease,,  and  can 
obtain  no  consideration  for  the  rent  which  she  pays.  None  of 
the  other  judges  have  expressed  any  opinion  upon  that  point. 
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but  I  think  it  right  to  say  that  I  cannot  agree  with  Lord  Young. 
Martin  may  have  made  an  improvident  contract,  but  he  and  his 
representatives  are  not  the  less  bound  to  perform  the  obligations 
which  he  undertook.  The  respondent,  as  representing  him  both 
in  heritage  and  moveables,  is  liable  for  rent  till  the  end  of  the 
lease,  but  it  does  not  necessarily  follow  that  she  must  continue 
to  pay  rent  until  the  term  of  Martinmas,  1913.  It  appears  from 
the  appellant's  averments  on  record  that  Logan  is  not  possessing 
as  tenant  under  the  lease,  and  is  making  no  claim  for  possession. 
As  against  Logan  the  respondent  has  all  the  rights  of  a  cautioner, 
and  in  that  position  of  matters  Logan  is  bound  either  to  relieve 
the  respondent  at  once  of  the  rents  which  she  may  have  to  pay, 
or  to  exercise  the  power  which  the  contract  gives  him  of  renounc- 
ing the  lease  at  Martinmas,  1887.  If  Logan  when  duly  required 
refuses  or  delays  to  do  one  or  other  of  these  things,  I  do  not 
think  his  wrongful  failure  to  renounce  would  justify  the  appel- 
lant in  exacting  rent  from  the  respondent  after  that  term. 

I  therefore  concur  in  the  judgment  which  has  been  moved  by 
my  noble  and  learned  friend. 

Judgment  appealed  from  reversed. 

Interlocutor  of  the  Lord  Ordinary  of  the  12th  March, 
1885,  restored,  the  respondents  to  pay  the  costs  in 
the  Court  below  and  the  costs  of  the  appeal  to 
this  House. 

Lords1  Journals,  14th  February,  1887. 


Agents  for  appellant :  Grahames,  Currey  &  Spens,  for  J.  &  J. 
Ross,  W.8.,  Edinburgh. 

Agents  for  respondent :  Smith,  Fawdon  &  Low,  for  B.  P.  Steven- 
son, 8.S.C.,  Edinburgh. 
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GLASGOW  WOKKING  MEN'S  BUILDING  }  T)  ™- 
SOCIETY  }  Eespondents-  — 

Building  Society — Bights  of  withdrawing  Members — Depreciation  of  Assets — 
Besolution  of  Society  to  make  Deduction  from  Amount  at  Credit  of  un- 
advanced  Members — Invalidity. 

The  rules  of  a  benefit  building  society  under  the  Building  Societies  Act, 
1874,  provided  that  the  unadvanced  members  might  withdraw  the  sum 
at  their  credit  in  the  society's  books  after  certain  notice.  The  society's 
property  fell  in  value,  and  a  majority  of  the  members  passed  a  resolution 
that  7s.  Qd.  per  pound  should  be  deducted  from  the  amounts  at  the  credit 
of  the  members  and  placed  to  a  suspense  account.  No  proceedings  for 
winding  up  the  society  had  been  commenced  ;  and  there  was  no  rule  as  to 
the  manner  in  which  losses  were  to  be  borne : — 

Held,  reversing  the  judgment  of  the  Court  of  Session,  that  the  resolution 
was  ultra  vires ;  and  that  the  members  who  had  given  notice  of  with- 
drawal after  the  resolution  were  entitled  to  be  paid  the  whole  amount  at 
their  credit. 

Appeal  from  a  judgment  of  the  Second  Division  of  the  Court 
of  Session. 

James  Auld,  the  appellant,  was  an  investing  or  unadvanced 
member  of  the  Glasgow  Working  Men's  Provident  Investment 
Building  Society,  the  respondeuts.  The  society  was  incorporated 
under  the  Building  Societies  Act  of  1874 ;  and  its  rules,  so  far 
as  material  to  the  question  involved  in  the  appeal,  were  as 
follows : — 

"  Bule  3.  The  liability  of  any  member  of  the  society  in  respect 
of  any  share  upon  which  no  advance  has  been  made  is  limited  to 
the  amount  actually  paid  or  in  arrear  upon  such  share.  .  .  . 

"Kule  8.  Each  member  shall  be  furnished  with  ...  a  pass 
book  in  which  all  payments  shall  be  entered  and  initialed  by 
such  person  at  the  head  office  as  may  be  authorized  to  receive 
the  money ;  and  these  entries  so  initialed  shall  be  binding  on  the 
society. 
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"  Eule  10.  Any  member  holding  a  share  or  shares  upon  which 
no  advance  has  been  made,  may  withdraw  the  whole  or  any  por- 
tion of  the  sum  at  his  credit  twenty-eight  days  after  he  shall 
have  given  notice  of  his  intention  to  do  so. 

"Eule  12.  Payment  of  realized  shares. — Members  shall  be 
entitled  to  receive  payment  of  their  shares  when  realised,  as  the 
funds  of  the  society  permit,  in  rotation,  according  to.  the  dates 
of  their  application  therefor,  provided  no  unpaid  advance  has 
been  made  thereon,  and  the  society  shall  be  entitled  at  any  time 
after  the  shares  have  been  realised  to  pay  them  off." 

At  the  annual  meeting,  held  on  the  29th  of  March,  1882,  the 
directors'  report  stated,  inter  alia — that  "  the  profits  for  the  year 
amount  to  £389  12s.,  which  would  seem  to  warrant  a  dividend  of 
2  per  cent.,  but  in  respect  shareholders  representing  about  a 
third  of  the  total  capital  of  the  society,  have  intimated  their 
withdrawal,  the  directors  do  not  feel  warranted  in  recommending 
a  dividend.  The  large  number  withdrawing,  and  the  consequent 
weakening  of  the  society,  prompted  the  directors  to  look  care- 
fully into  the  securities  held  by  the  society,  as  in  the  event  of 
any  of  them  turning  out  bad,  the  loss  would  fall  heavily  on  those 
shareholders  who  remained  in  the  society,  while  the  retiring 
shareholders  would  receive  20s.  per  pound  and  be  free  from  all 
future  risk.  In  these  circumstances,  the  directors  obtained  the 
assistance  of  Mr.  Binnie,  who  valued  every  property  over  which 
the  directors  thought  there  was  the  slightest  possibility  of  a  loss. 
The  result  of  Mr.  Binnie's  valuation  was  that  he  considered  the 
society's  advances  in  a  number  of  cases  safe,  and,  in  a  number  of 
others,  he  thought  that  the  present  value  was  not  sufficient  to 
cover  the  society's  loan.  In  summing-up  the  amounts  which 
Mr.  Binnie  thought  were  not  covered  by  the  present  value,  the 
directors  find  that  the  depreciation  amounts  to  the  sum  of 
£8478  16s.  Against  this  deficiency  there  falls  to  be  deducted 
the  sum  at  credit  of  reserve  fund  £1592  5s.  3d.,  and  profit  and 
loss  account  £389  12s.,  thus  leaving  a  balance  not  provided  for 
of  £6505  18s.  9d.,  to  meet  which,  for  the  safety  of  the  share- 
holders remaining  in  the  society,  and  as  a  prudent  act  of  manage- 
ment, the  directors  recommend  that  a  sum  of  7s.  6d.  per  pound  be 
deducted  from  all  the  shareholders'  accounts  (exclusive  of  sums 
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paid  in  since  the  18th  of  February,  1881),  and  placed  to  a 
suspense  account." 

A  majority  of  the  shareholders  adopted  the  report  and  recom- 
mendation of  the  directors. 

The  appellant  was  the  holder  of  ten  £10  shares ;  and  on  the 
18th  of  February,  1881,  the  amount  which  stood  at  his  credit  in 
the  society's  books  was  £97  2s.  8d.  On  the  10th  of  May,  1882, 
he  gave  notice  to  the  society  of  his  intention  to  withdraw  the 
whole  sum.  The  society  declined  to  pay  the  £97  2s.  8d.,  but 
offered  him  £60  14s.  2d.,  being  £97  2s.  8d.  under  deduction  of 
the  7s.  6d.  per  pound.  On  this  refusal  the  appellant  raised  this 
action. 

By  interlocutor  on  the  19th  of  February,  1885,  the  Sheriff- 
substitute  found  that  the  appellant  was  entitled  to  the  whole 
sum  at  his  credit  in  the  society's  books,  but  the  Second  Division 
(the  Lord  Justice  Clerk  dissenting)  reversed  this  decision  by 
interlocutor  dated  the  16th  of  July,  1885,  and  decided  in  the 
society's  favour.  (1) 

On  appeal, 

Feb.  14.    Bhind  (with  him  B.  Wallace),  for  the  appellant : — 

The  judgment  of  the  Court  of  Session  is  clearly  wrong. 
Building  societies  are  not  partnerships.  The  contract  between 
the  members  and  the  society  is  in  each  case  based  upon  the  rules  of 
the  particular  society :  Lord  Selborne  in  Walton  v.  Edge  (2),  and 
Brownlie  v.  Bussell  (3)  ;  Lord  Herschell  in  Tosh  v.  North  British 
Building  Society  (4)  :  see  also  Small  v.  Smith  (5).  The  majority 
of  the  shareholders  cannot  bind  the  minority.  What  the  majo- 
rity did  amounted  to  an  arbitrary  winding-up  ;  but  that  did  not 
prevent  the  society  going  on,  and  those  members  left  in  the 
society  will  reap  the  advantage.  The  passing  of  this  resolution 
has  given  rise  to  three  cases.  The  present  case  (6),  GaTbraitlis 
in  1884  (7),  and  MeiJdejohns  in  1885  (8).    Gaibraith  had  given 


(1)  12  Court  Sess.  Cas.  4th  Series, 
1320. 

(2)  10  App.  Cas.  33. 

(3)  8  App.  Cas.  235. 

(4)  11  App.  Cas.  489. 

(5)  10  App.  Cas.  119. 


(6)  12  Court  Sess.  Cas.  4th  Series 
1320. 

(7)  21  Scot.  Law  Rep,  782. 

(8)  13  Court  Sess.  Cas.  1t  h  Series, 
144. 
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notice  prior  to  the  resolution,  and  the  Court  held  that  he  was 
entitled  to  be  paid  in  full.  Meiklejohn  held  shares  amounting 
to  £350  fully  paid  up  in  1879.  In  1880  he  applied  for  payment 
of  £150 ;  and  after  the  resolution  he  raised  an  action  for  pay- 
ment of  the  entire  sum  at  his  credit.  The  Court,  attempting  to 
reconcile  Galbraitlis  Case  (1)  with  this  case,  held  that  he  was 
entitled  to  payment  of  £150  in  full,  but  to  the  payment  of  the 
balance  of  £200  only  under  deduction  of  7 s.  6d.  per  pound.  Nine 
out  of  ten  of  the  appellant's  shares  were  fully  paid  up  before  1879, 
and  therefore  he  was  in  the  position  of  a  creditor  before  the  date 
of  the  resolution.    [He  was  stopped.] 

Sir  H.  Davey,  Q.C.,  and  Haldane,  for  the  respondents  :— 

No  doubt  the  rights  of  the  members  of  the  society  are  to  be 
found  in  the  rules ;  but  there  are  many  points  upon  which  the 
rules  are  silent,  for  instance,  there  is  no  rule  to  regulate  the 
division  of  profits  nor  as  to  how  losses  are  to  be  borne. 

[Lokd  Halsbuky,  L.C. : — Is  not  a  member  of  the  society  a 
creditor  when  his  shares  are  fully  paid  up  ?] 

He.  is  not  a  creditor  until  he  gives  notice  of  withdrawal.  A 
member  is  not  to  be  paid  in  the  order  in  which  his  share  is  paid 
up,  but  in  the  order  of  his  notice  of  withdrawal.  The  sum 
standing  at  the  appellant's  credit  is  a  mere  figure,  because  the 
funds  of  the  society  are  not  sufficient  to  meet  it. 

[Loed  Heeschell: — The  value  of  the  property  the  society 
held  as  security  affected  the  shareholder  no  further  than  this, 
that  the  sum  standing  at  his  credit  might  not  be  paid  him.  It 
could  not  reduce  the  sum  standing  at  his  credit.  A  realized 
share  must  mean  a  share  on  which  instalments  and  interest  have 
reached  the  amount  of  the  share.  How  can  that  share  after  once 
becoming  realized  afterwards  cease  to  be  so  ?] 

It  is  no  doubt  difficult  to  support  the  judgment  of  the  Court 
of  Session  on  that  point,  having  in  view  rule  12. 

Loed  Halsbury,  L.C. : — 

My  Lords,  in  this  case  I  confess  I  am  unable  to  share  the 
doubts  which  appear  to  have  existed  in  the  minds  of  the  learned 
judges  in  the  Court  of  Session. 

(1)  21  Scot.  Law  Eep.  782. 
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This  contract  between  the  parties  is  a  contract  to  be  judged  of  H.  L.  (Sc.) 
by  the  ordinary  rules,  and  the  society  or  association  which  has  1887 
made  this  contract  with  one  of  its  members  is  precisely  in  the  Auld 

same  contractual  relation  with  its  member  as  if  it  was  with  a  Q.L/gGOW 

stranger.    The  association  itself  is  what  it  is.    It  is  not  a  part-  Working 

i  .        ^  ■    •  •  •  i  Men's 

nership  at  Common  Law  ;  it  is  not  a  joint  stock  company.  Building 

Associations  of  this  character  have  been  under  the  considera-  SociETY- 

tion  of  your  Lordships'  House  before  (1).    The  result  of  those  Lord  ury' 

simple  propositions  is  this,  that  the  pursuer  here  had  a  right 

to  enforce  the  contract  between  himself  and  the  association  of 

which  he  was  a  member.    If  the  alteration,  against  the  will  of 

one  of  the  contracting  parties,  which  is  insisted  on  here  as 

within  the  competency  of  the  other,  were  valid  and  effectual, 

I  do  not  really  know  why  the  association  should  not  have 

made  a  rule  preventing  withdrawal  altogether  because  it  was 

inexpedient  and  contrary  to  their  interests  that  anybody  should 

withdraw,  or  a  rule  that  if  anybody  did  withdraw  he  should 

forfeit  all  interest  whatsoever.    The  truth  is,  that  when  once 

it  is  ascertained  that  this  is  a  contract  which  is  to  be  kept 

between  the  parties,  all  the  observations  of  the  learned  judges, 

appropriate  and  reasonable  enough  if  they  were  dealing  with  the 

relations  between  two  co-partners  at  Common  Law  and  that 

which  should  regulate  the  division  of  profits  between  them, 

become  absolutely  inappropriate  and  entirely  beside  the  question 

when  the  consideration  is  whether  or  not  a  contract  which  has 

been  made  is  to  be  kept. 

I  observed  that  Sir  Horace  Davey  felt  of  course  the  pressure 

of  the  observation,  and  endeavoured  so  to  construe  the  contract 

between  the  parties  as  to  bring  the  respondents'  contention 

within  the  language  of  the  contract  itself;  and  accordingly, 

instead  of  reading  the  rules  of  this  association,  which  in  truth 

constituted  the  contract  between  the  parties,  in  their  ordinary 

and  natural  sense,  he  ingeniously  suggested  that  the  words 

"  the  sums  standing  to  the  credit  of  the  withdrawing  member  " 

would  mean  not  the  sums  as  they  actually  do  stand  and  as 

(1)  Russell  v.  Broimlie  (8  App.  Cas.     33);  Tosh  v.  North  British  Building 
235);  Walton  v.  Edge,  In  re  Black-     Society  (11  App.  Cas.  180). 
burn  Building  Society  (10  App.  Cas. 
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H,  L.  (Sc )  they  have  been  actually  ascertained  and  signed  by  the  proper 
1887  officer  of  the  society  (which,  according  to  the  rules,  is  to  be 
X^Td      binding  between  the  society  and  its  members),  but  that  they 

v-  should  mean  that  sum  which,  taking  the  true  value  of  the 

Glasgow  .  . 

Woeking  assets  and  liabilities  of  the  society,  should  be  the  sum  appro- 

Building  priated  to  the  particular  member.    My  Lords,  it  appears  to  me 

Society.  -g  nQ^  ^Q  JangUage  0f  ^he  rule?  but  also  that 

JjOTd  L.c!bury'  ^  is  not  the  meaning  and  intent  of  the  rule.  The  meaning 
and  intent  of  the  rule  seem  obvious  enough,  namely,  that  when 
once  the  sum  subscribed  by  the  member  has  been  handed  to  the 
society,  with  interest  upon  it  according  to  the  arrangements 
which  have  also  been  made,  that  sum  shall  be  the  ascertained  sum 
which  shall  stand  (and  which  in  this  case  did  properly  stand) 
to  the  credit  of  the  member  in  the  books  of  the  association. 

My  Lords,  I  do  not  think  it  necessary  to  proceed  to  shew  that 
if  this  alleged  construction  of  the  rule  and  the  principle  founded 
upon  that  construction  were  applicable  it  would  be  possible  to 
turn  a  realized  share,  that  is  to  say,  a  fully  paid-up  share,  into 
one  not  fully  paid-up,  by  some  resolution  of  the  society.  I  say 
that  I  do  not  think  it  necessary  to  consider  that  point,  because 
after  all  it  is  only  a  more  striking  mode  of  illustrating  the  pro- 
position that  the  society  can  of  its  own  motion  and  without  the 
consent  of  both  the  contracting  parties  alter  the  contract  between 
the  parties.  The  cardinal  vice  which  runs  through  the  reasoning 
used  to  support  such  a  proposition  is,  that  it  is  within  the  com- 
petency of  one  of  the  contracting  parties  to  alter  the  terms  of 
the  contract.  My  Lords,  it  appears  to  me  that  it  is  utterly 
unarguable  and  impossible  to  insist  that  any  such  power  exists. 
A  bargain  is  a  bargain  and  must  be  kept.  And  for  these  reasons 
I  move  your  Lordships  that  the  interlocutors  appealed  from  be 
reversed,  and  that  the  interlocutor  of  the  Sheriff-substitute  be 
restored,  and  that  the  respondents  do  pay  to  the  appellant  the 
costs  both  here  and  below. 

Loed  Bramwell  :— 

My  Lords,  I  am  entirely  of  the  same  opinion.  The  pursuer  has 
.  entered  into  a  bargain  with  others  which  gives  him  certain  rights, 
and  amongst  them,  this,  that  on  giving  notice  he  should  be  repaid 
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whatever  stands  to  his  credit  as  soon  as  the  society  is  in  funds  to  H.  L.  (Sc.) 

do  so.    That  is  the  bargain  he  has  entered  into.    A  majority  of  1887 

those  with  whom  he  has  made  that  bargain  have  thought  fit  to  atjld 

say  that  it  shall  not  be  performed,  that  it  shall  be  set  aside,  and  gl^s"gow 

that  in  lieu  of  it  another  arrangement  shall  be  made,  that  is  to  Wobking 

°  .  Men's 

say  on  account  of  the  probable  poverty  of  the  society  each  member  Building 

shall  receive  something  less  than  two-thirds  of  what  stands  to  his   

credit.    Now  there  is  nothing  in  the  bargain  that  authorizes  Lord  Bramweu. 

them  to  do  that.  If  there  were,  it  would  be  a  conditional  bargain, 

and  the  bargain  would  be  complied  with,  but  there  is  nothing  in 

it  which  authorizes  them  to  do  it.    There  is  no  necessity  which 

compels  them  to  break  their  bargain,  because  if  ever  the  time 

shall  arrive  when  they  have  money  enough  to  pay  him  his  £97 

they  can  do  it. 

That  being  the  case  I  protest  I  will  not  discuss  whether  the 
proposal  is  an  equitable  one  or  not.  It  seems  to  me  so  utterly 
wrong,  when  people  have  entered  into  a  defined  bargain,  that  it 
should  be  set  aside  upon  some  more  or  less  fanciful  notion  of 
equity  or  right,  that  I  will  not  discuss  it.  I  will  say,  "  Hold  to 
your  bargain."  I  suppose  the  proverb  is  as  true  in  Scotland  as  it 
is  in  England,  and  true  universally,  that  a  bargain  is  a  bargain,  as 
the  Lord  Chancellor  has  said,  and  should  be  observed. 

I  really  cannot  but  express  a  respectful  surprise  that  the  learned 
judges  of  the  Court  of  Session  should  have  held  otherwise,  and  I 
think  it  particularly  mischievous  that  any  notion  of  that  sort 
should  be  countenanced  nowadays  when  there  is  such  a  disposi- 
tion, and  such  a  foolish,  stupid,  disposition,  on  the  part  of  people 
to  think  they  can  make  better  arrangements  for  those  who  have 
made  their  own,  and  that  it  is  right  to  set  aside  a  particular  and 
distinct  bargain  that  has  been  entered  into. 

Lord  Herschell: — 

My  Lords,  I  am  entirely  of  the  same  opinion.  I  do  not  for  a 
moment  doubt  that  the  resolution  come  to  at  a  meeting  of  the 
members  of  this  society  was  arrived  at  in  perfect  good  faith,  and 
not  in  the  slightest  degree  under  the  impression  that  they  were 
altering  the  bargain  between  the  parties.  I  have  no  doubt  they 
were  under  the  impression  that  the  true  constitution  of  a  society 
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H.  L.  (Sc.)  of  this  description  was  such  that  the  members  of  the  society  were 
1887  so  interested  in  the  funds  of  the  society  as  that  a  loss  of  any  of 
the  funds  of  the  society  properly  fell  to  the  lot  of  all.  Notwith- 
Glasgow  Ending  that,  I  think  they  were  entirely  under  a  misapprehen- 
Woeking  sion  with  regard  to  what  was  the  bargain  and  what  is  the  nature 
Building  and  constitution  of  societies  of  this  description.  Nine  of  the 
Society,  shares,  amounting  in  all  to  £90,  had  been  realized  long  before  this 
Lord  Herscbeii,  resolutiorL  was  arrived  at,  and,  as  far  as  appears,  many,  if  not  all, 
of  them  before  the  losses  occurred  which  led  to  the  resolution  of 
the  society.  From  the  moment  that  each  share  was  realized,  an 
absolute  right  vested  in  the  holder  of  that  realized  share  to  give 
notice  to  the  society  and,  when  he  had  given  notice,  to  be  paid  at 
once  if  there  were  funds  and  no  other  member  had  given  notice, 
to  be  paid  in  rotation  if  other  members  had  given  notice.  How 
anything  that  subsequently  happened  deprived  him  of  that  right, 
or  turned  a  realized  share  into  an  unrealized  share,  or  justified 
the  society  in  refusing  to  carry  out  their  12th  rule,  I  am  utterly 
at  a  loss  to  see ;  indeed,  Sir  Horace  Davey  admitted  that  this 
seemed  to  have  been  overlooked  by  the  learned  judges  in  the 
Court  below,  and  that  he  was  not  able  to  suggest  how  he  could 
support  the  judgment  as  regards  the  realized  shares,  having  in 
view  the  12th  rule.  My  Lords,  I  entertain  no  greater  doubt  as 
regards  the  other  matter,  the  proportion  of  the  shares  unrealized, 
or  if  you  like  the  whole  £97  under  the  10th  rule.  That  gives  a 
member  a  right  in  respect  of  the  amount  standing  at  his  credit. 
The  whole  fallacy  of  the  argument  on  the  part  of  the  respondents 
appears  to  me  to  rest  in  supposing  that  the  amount  standing  at 
his  credit  does  not  mean,  as  it  seems  to  me  obviously  to  mean,  the 
amount  standing  at  his  credit  by  reason  of  the  moneys  which  he 
has  paid,  but  that  by  some  strange  process  of  reasoning  you  are  to 
come  to  the  conclusion  that  the  amount  standing  at  his  credit 
depends  on  the  mode  in  which  the  society  has  invested  the  funds 
out  of  which  he  is  to  be  paid  the  amount  standing  at  his  credit. 
It  seems  to  me  that  the  two  matters  have  nothing  whatever  to  do 
with  one  another.  The  society  may  have  badly  invested  their 
funds,  and  therefore  have  a  difficulty  in  obtaining  the  means  of 
paying  the  amount  standing  at  any  member's  credit;  but  that 
cannot  alter  the  amount  standing  at  his  credit,  or  justify  the 
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society  in  saying  that  what  did  stand  at  his  credit  no  longer 
stands  at  his  credit. 

Upon  these  grounds,  my  Lords,  I  entirely  concur  in  the  judg- 
ment which  has  been  proposed. 

Lord  Macnaghten  : — • 

My  Lords,  I  entirely  agree  in  the  proposed  judgment. 

In  societies  of  this  sort  the  rules  form  the  contract  between  the 
members  and  the  society,  and  that  contract  can  only  be  altered 
in  the  mode  prescribed  by  the  Act  of  Parliament.  In  this  case 
the  respondents  have  attempted  to  alter  the  contract  in  a  manner 
which  appears  to  me  not  to  be  justified  or  authorized  by  anything 
in  the  Act  of  Parliament.  I  therefore  entirely  agree  in  the 
motion  which  has  been  made. 

Interlocutors  appealed  from  reversed:  Interlocutor 
of  the  Sheriff  Substitute  restored :  Respondents 
to  pay  to  the  appellant  the  costs  in  the  Court 
below  and  the  costs  of  the  appeal  in  this  House. 

Lords1  Journals,  15th  February,  1887. 

Solicitor  for  appellant :  Andrew  Beveridge  for  William  Officer, 
S.S.G.,  Edinburgh. 

Solicitors  for  respondents :  Hartley,  Boss  &  Abdale,  for  Garment, 
Wedderburn  &  Watson,  W.S.,  Edinburgh. 
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[HOUSE  OF  LOKDS.] 
H.  L.  (E.)  LOUISA  LOWE  Appellant  ; 


jotUH.    CHAELES  HENBY  FOX   .......  Eespondent. 

Lunatic — Custody — Order  for  Reception — Alteration  of  Order — Order  for  Bis- 
charge— %  &  9  Vict,  c,  100  ss.  72,  99—16  &  17  Vict.  c.  96  s.  4,  Sched  A.  No.  1. 

The  plaintiff  was  taken  to  and  detained  in  the  defendant's  asylum  as  a 
person  of  unsound  mind  under  an  order  signed  by  the  plaintiff's  husband 
and  containing  a  statement  of  questions  and  answers  concerning  the  plain- 
tiff. To  the  question  "  Age  "  the  answer  was  "  Fifty."  To  the  question 
"  Whether  first  attack,"  the  answer  was  "  For  the  last  twenty  years  has 
been  subject  to  what  is  termed  hysteria."  To  the  question  "Age  (if 
known)  on  first  attack "  the  answer  was  "  Thirty."  To  the  question 
"  When  and  where  previously  under  care  and  treatment  "  the  answer  was 
"  During  this  period  of  twenty  years  has  been  constantly  under  treatment." 
A  few  days  after  the  plaintiff  had  been  received  into  the  asylum  the  last 
answer  was  altered  by  adding  to  it  the  words  "  For  hysteria  by  "  several 
doctors  whose  names  were  given.  No  copy  of  the  order  as  so  altered  was 
sent  to  the  Commissioners,  nor  did  they  sanction  the  alteration.  After- 
wards the  plaintiff's  husband  wrote  a  letter  to  the  defendant  begging  him 
to  discharge  the  plaintiff  "  as  soon  as  you  may  think  it  advisable."  Not- 
withstanding this  letter  the  defendant  detained  the  plaintiff  for  a  consider- 
able time.  The  plaintiff  having  brought  an  action  against  the  defendant 
for  maliciously  and  without  reasonable  or  probable  cause  assaulting  and 
imprisoning  her,  the  defendant  relied  upon  8  &  9  Vict.  c.  100  ss.  99, 105  : — 

Meld,  affirming  the  decision  of  the  Court  of  Appeal  (15  Q.  B.  D.  667), 
that  the  answers  were  a  sufficient  compliance  with  the  requirements  of 
16  &  17  Yict.  c.  96  s.  4,  and  Sched.  A.  No.  1 ;  that  the  alteration  not  being 
of  a  material  part  of  the  order  did  not  invalidate  the  order ;  that  the  letter 
written  by  the  plaintiff's  husband  to  the  defendant  was  not  an  order  of  dis- 
charge within  the  meaning  of  8  &  9  Vict.  c.  100  s.  72;  and  that  there  was 
no  evidence  for  the  jury  in  support  of  the  plaintiff's  case. 

APPEAL  from  a  decision  of  the  Court  of  Appeal  (1). 

The  appellant  having  brought  an  action  against  the  respon- 
dent for  damages  for  having  maliciously  and  without  reasonable 
and  probable  cause  assaulted  and  imprisoned  the  plaintiff,  the 
statement  of  defence  denied  the  malice,  the  assault  and  imprison- 
ment, and  relied  upon  8  &  9  Vict.  c.  100  ss.  99, 105,  and  21  Jac.  1 

(1)  15  Q.  B.  D.  667. 
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V. 

Fox, 


c.  16  s.  3.    At  the  trial  before  Pollock  B.  and  a  special  jury  at    h.  L.  (E.) 
the  Taunton  Assizes  in  January  1885  the  following  facts  were  1887 
proved  or  admitted.  ~Lowe 

On  the  23rd  of  September  1870  the  plaintiff's  husband  the  vicar 
of  Up  Ottery,  Devon,  signed  an  order  requesting  the  defendant  to 
receive  the  plaintiff,  a  person  of  unsound  mind,  as  a  patient  at 
the  defendant's  house  near  Bristol,  which  was  licensed  for  the 
reception  of  lunatics.  The  order  was  accompanied  by  two  medical 
certificates,  and  contained  at  the  foot  a  statement  in  the  form 
given  by  16  &  17  Vict.  c.  96,  Sched.  A.  No.  1,  of  which  the 
material  parts  were  as  follows  :  The  age  of  the  patient  was  stated 
as  "  Fifty."  The  answer  to  the  question  "  Whether  first  attack  " 
was  "  For  the  last  twenty  years  has  been  subject  to  what  is 
termed  hysteria."  To  the  question  "  Age  (if  known)  on  first 
attack  "  the  answer  was  "  Thirty."  To  the  question  "  When  and 
where  previously  under  care  and  treatment"  the  answer  was 
"  During  this  period  of  twenty  years  has  been  constantly  under 
treatment."  Under  this  order  the  plaintiff  was  on  the  27th  of 
September  received  by  the  defendant.  On  the  28th  of  September 
the  defendant  gave  notice  to  the  Commissioners  in  Lunacy  of  the 
plaintiff's  reception  and  transmitted  to  them  a  copy  of  the  order. 
During  the  course  of  the  action  the  plaintiff  discovered  that 
the  last  answer  above  quoted  had  been  on  the  1st  of  October 
altered  by  adding  to  it  the  words  "  for  hysteria  by  Dr.  Conolly, 
Hanwell,  Dr.  Macintosh,  Torquay,  Dr.  Monior,  Geneva  &c."  As 
so  altered  the  order  was  received  by  the  defendant  on  the  2nd  of 
October.  This  alteration  did  not  receive  the  sanction  of  any 
of  the  Commissioners  in  Lunacy,  and  no  copy  of  the  order  con- 
taining the  alteration  was  ever  sent  to  the  Commissioners  (see 
16  &  17  Yict.  c.  96  s.  11).  On  the  19th  of  January  1871  the 
Commissioners  wrote  to  the  defendant  and  to  the  plaintiff's 
husband  that  in  their  opinion  the  plaintiff  should  be  discharged. 
On  the  20th  the  plaintiff's  husband  wrote  to  the  defendant 
enclosing  a  copy  of  the  Commissioners'  letter  to  him  and  adding, 
"After  the  Commissioners'  letter  I  suppose  I  must  consent  to 
Mrs.  Lowe's  discharge,  and  beg  that  you  will  carry  out  their 
suggestion  as  soon  as  you  may  think  it  advisable."  The  plaintiff 
was  nevertheless  detained  at  the  defendant's  asylum  till  February. 
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H.  L.  (E.)  Pollock  B.  being  of  opinion  that  the  order  for  reception  was 
valid,  and  that  the  letter  of  the  20th  of  January  1871  was  not 
Lowe  an  order  of  discharge,  directed  the  jury  to  return  a  verdict  for 
Fox.  the  defendant,  and  entered  judgment  for  him.  The  Divisional 
Court  (Grove  and  Denman  J  J.),  being  of  opinion  that  having 
regard  to  the  answers  in  the  statement  there  was  a  question  for 
the  jury  whether  the  defendant  had  bona  fide  acted  in  pursuance 
of  the  statute,  set  aside  the  verdict  and  judgment  and  ordered 
a  new  trial.  The  Court  of  Appeal  (Lord  Esher  M.K.  and 
Bowen  L.J.)  reversed  the  decision  of  the  Divisional  Court  and 
restored  the  judgment  of  Pollock  B.  (1).  Against  this  decision 
the  plaintiff  appealed. 

Dec.  3,  6,  1886.  Jan.  31,  1887.  The  appellant  in  person  :— 

Pollock  B.  was  wrong  in  directing  a  verdict  for  the  defendant, 
for  there  was  a  case  to  go  to  the  jury.  There  was  abundant 
evidence  of  malice,  in  the  mode  in  which  the  defendant  acted 
under  the  original  order,  procured  and  acted  under  the  alteration, 
and  kept  the  plaintiff  even  after  receiving  the  order  of  dis- 
charge. 

In  the  first  place  the  original  order  was  invalid,  not  being 
in  the  form  prescribed  by  16  &  17  Yict.  c.  96  Sched.  A.  No.  1. 
The  statement  (which  is  an  essential  part  of  the  order)  did  not 
answer  in  unambiguous  language  as  it  ought  to  have  done 
whether  the  attack  under  which  the  appellant  was  alleged  to 
be  then  suffering  was  the  first  attack  of  lunacy,  idiotcy,  or  un- 
soundness of  mind,  or  whether  the  appellant  had  ever  before 
had  an  attack  of  either  of  these  diseases.  The  answer  "  For  the 
last  twenty  years  has  been  subject  to  what  is  termed  hysteria  " 
is  no  answer  to  the  question  "  Whether  first  attack.''  The  answer 
"thirty"  to  the  inquiry  "Age  (if  known)  on  first  attack"  was 
a  statement  that  the  appellant  was  thirty  years  of  age  when 
she  had  the  first  attack  of  unsoundness  of  mind,  and  this  and 
the  statement  before  made  that  the  appellant  was  at  the  date  of 
the  order  fifty  years  of  age,  taken  together,  were  an  allegation 
that  her  first  attack  of  unsoundness  of  mind  was  twenty  years 


(1)  15  Q.  B.  D.  6G7. 
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before  the  date  of  the  order.    The  questions  "  When  and  where    H.  L.  (E.) 
previously  under  care  and  treatment "  are  not  answered  accord-  1887 
ing  to  the  true  meaning  of  the  statute.    All  these  answers  were  lowe 
insufficient  and  misleading.    The  Court  of  Appeal  gave  two  F^'x 

meanings  to  the  words  "first  attack,"  viz.,  "attack  of  insanity,"   

and  "  attack  of  hysteria,"  whereas  the  statute  must  have  used 
"  first  attack  "  in  the  same  sense  all  through,  i.e.  first  attack  of 
insanity.  The  only  illness  justifying  detention,  the  only  illness 
dealt  with  by  the  statute,  is  lunacy,  idiotcy,  or  unsoundness  of 
mind.  The  only  answers  permitted  by  the  form  given  in  16  &  17 
Yict.  c.  96  Sched.  A.  No.  1  are  "  Yes,"  or  "  No,"  or  "  I  do  not 
know."  The  form  expressly  says  that  the  person  signing  the 
order  if  he  does  not  know  the  facts  shall  say  so. 

Secondly,  the  statement  (which  is  part  of  the  order)  having 
been  altered  the  order  became  invalid,  and  that  for  several 
reasons.  The  defendant  sent  no  copy  of  the  altered  statement 
to  the  Lunacy  Commissioners,  as  he  was  bound  to  do  by  16  &  17 
Vict.  c.  96  s.  11.  Not  having  received  the  sanction  of  the  Com- 
missioners, it  had  no  force  or  effect,  as  expressly  provided  by 
that  section.  If  an  order  is  altered  in  the  manner  adopted  in 
this  case  the  visiting  Commissioners  cannot  properly  comply  with 
the  provisions  of  8  &  9  Yict.  c.  100  ss.  61,  62.  Any  one  of  the 
defects  or  omissions  above  pointed  out  with  regard  both  to  the 
original  and  the  amended  order  is  enough  to  deprive  the  defen- 
dant of  the  protection  given  by  the  statute  and  to  render  him 
liable  in  this  action  :  Hall  v.  Semple  (1) ;  Beg.  v.  Tinder  (2). 
The  mere  alteration  in  the  order  invalidated  it,  as  in  the  case  of 
an  alteration  of  a  deed  :  Bigot's  Case  (3) ;  of  a  bill  of  exchange ; 
Master  v.  Miller  (4)  ;  bought  and  sold  notes :  Powell  v.  Divett  (5) : 
a  guarantee :  Davidson  v.  Cooper  (6) ;  a  charterparty :  CrooJceivit 
v.  Fletcher  (7)  ;  a  Bank  of  England  note :  Suffell  v.  Banh  of 
England  (8). 

Thirdly,  the  letter  of  the  appellant's  husband  of  the  20th  of 
January  1871  was  an  order  of  discharge  which  required  the  defen- 

(1)  3  F.  &  F.  337,  350.  (5)  15  East,  20. 

(2)  ^24  L.  J.  (Q.B.)  148.  (6)  13  M.  &  W.  343. 

(3)  11  Rep.  26.  (7)  20  L.  J.  (Ex.)  153. 

(4)  4  T.  11.  320;  1  Sm.  L.  C.  857  (8)  1)  Q.  B.  D.  555. 
(8th  Ed.). 
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H.  L.  (E.)  dant  to  discharge  the  appellant  forthwith.  The  statute  makes 
1887  the  defendant  responsible  for  keeping  her  after  that  letter; 
j^sm      ^  gives  no  discretion  to  the  keeper  of  the  asylum.    The  defen- 

dant  ought  (if  he  refused  to  discharge)  to  have  certified  under 
  sect.  75  of  8  &  9  Yict.  c.  100  which  enables  the  keeper  of  the 

asylum  to  certify  that  the  patient  is  dangerous  and  unfit  to  be 

at  large.    These  matters  are  evidence  of  malice  which  ought  to 

have  been  submitted  to  the  jury. 

Sir  E.  Clarice  S.Gr.  and  B.  0.  B.  Lane  for  the  respondent  were 
not  heard,  and  the  question  decided  in  the  Court  of  Appeal 
upon  the  Statute  of  Limitations  and  the  Married  Women's 
Property  Act  1882  was  not  argued  on  this  appeal. 


Lokd  Halsbuey  L.C. : — 

My  Lords,  in  this  case  the  plaintiff  has  argued  her  appeal  not 
only  with  great  ability  but  with  great  propriety,  and  I  think  has 
established  beyond  all  question  that  whatever  the  state  of  her 
mind  was  in  the  year  1871,  she  is  at  all  events  now  in  the  full 
possession  of  her  faculties. 

In  order  to  detain  the  plaintiff  in  the  asylum,  the  gentleman 
who  received  her  there  was  bound  to  receive  with  her  an  order 
justifying  that  detention,  and  I  think  it  would  be  a  misfortune  if 
any  doubt  could  be  thrown  upon  the  question  whether  or  not  that 
order  comprehended  not  only  the  mandatory  part  to  keep  her 
under  detention  but  the  particulars  which  the  statute  requires  as 
an  essential  part  of  the  order.  So  much  the  plaintiff  has  estab- 
lished. But  the  question  here  is  whether  in  truth  (I  speak  of  it 
now  in  its  original  condition,  I  will  deal  with  the  question  of  its 
alteration  presently)  the  order  was  not  a  compliance  with  the 
statute,  and  I  think  it  is  impossible  to  deal  with  this  order,  or 
indeed  with  any  other  written  instrument,  in  the  way  in  which 
the  plaintiff  has  sought  to  deal  with  it,  namely,  to  dissociate  it 
from  its  context,  to  dissect  it  into  its  parts  and  to  read  each  of 
those  parts  as  if  it  had  no  relation  to  or  dependence  upon  the 
rest.  The  order  must  be  treated  as  a  whole.  The  question  here 
is  whether  this  order,  properly  understood  by  a  reasonable  mind, 
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v. 
Fox. 


does  not  give  all  the  particulars  which  it  was  required  that  a  H.  L.  (E.) 

medical  man  should  have  upon  receiving  the  order.  1887 

Each  part  of  the  order  has  reference  to  the  rest,  and  after  Lowe 
giving  the  name  and  the  age,  and  the  condition  whether  married 
or  single,  and  the  condition  of  life  and  the  religious  persuasion, 

„  •      t        -,  .  #  —  tt*  Lord  Halsbury, 

the  first  statement  is  that  her  previous  residence  was  "  Vicarage,  l.c. 
Up  Ottery."  I  think  one  cannot  dissociate  even  that  statement 
from  the  fact  that  the  person  signing  the  order  and  responsible 
for  its  accuracy  is  a  person  who  lived  there  also,  namely,  her 
husband,  and  the  question  which  arises  upon  the  following  answer 
would  appear  to  arise  upon  a  hypothesis  which  I  for  one  do  not 
accept,  that  each  question  in  this  form  is  intended  to  be  answered 
"  Yes  "  or  "  No."  No  doubt  when  one  requires  a  categorical  reply, 
the  answer  "  Yes  "  or  "  No  "  is  the  appropriate  answer ;  but  I  can 
conceive  cases  (and  I  think  this  case  itself  affords  an  illustration) 
of  a  condition  of  things  in  which  an  answer  "  Yes  "  or  "  No  " 
would  not  give  full  information  and  would  be  liable  to  mislead. 

As  the  appellant  herself  has  very  appropriately  observed,  we 
have  nothing  to  do  with  the  truth  or  falsehood  of  the  statements 
herein.  The  certificates  of  the  doctors  and  the  allegations  made 
are  made  upon  their  respective  responsibilities ;  but  all  that 
which  the  keeper  of  the  asylum  has  to  regard  is  whether  the 
statements  which  are  made  in  the  order  are  such  as  to  justify  him 
in  exercising  the  powers  given  to  him  under  the  statute,  of  detain- 
ing in  confinement  the  person  committed  to  his  charge ;  and  he 
is  made  acquainted  with  these  facts  by  the  statement  of  the 
husband  of  the  lady  whose  previous  place  of  abode  had  been  the 
vicarage  of  Up  Ottery  where  this  lady  lived.  The  husband  is 
asked  "  "Whether  first  attack  ? "  I  agree  with  the  appellant's 
argument  that  if  you  are  to  take  that  question  by  itself,  and  the 
answer  to  it  by  itself,  and  not  associate  it  with  the  context,  "  first 
attack  "  must  mean  the  first  attack  with  reference  to  that  which 
alone  the  keeper  of  the  house  has  to  consider,  namely,  the  state 
of  her  mind.  Under  ordinary  circumstances  the  answer  would  be 
either  "  Yes  "  or  "  No  ;  "  but  supposing  the  person  is  endeavour- 
ing to  give  information  and  is  endeavouring  to  inform  the  medical 
man  of  the  true  state  of  the  facts,  would  it  be  an  adequate  answer 
to  say  "  Yes,  the  first  attack,"  without  further  explanation  ?  If 
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H.  L.  (E.)   he  had  said,  "  Yes,  it  is  the  first  attack  of  that  which  I  consider 
1887      to  be  absolute  insanity,  but  the  fact  is  that  for  the  last  twenty 
years  the  lady  has  been  in  the  borderland  between  insanity  and 
Fox       hysteria,"  no  one  can  doubt  that  besides  giving  the  answer  he  was 
  bound  to  give  he  would  have  given  valuable  and  important  infor- 

Lord  Halsbury,  o  o  r 

L-c-  mati on.  What  does  he  say?  He  says  "For  the  last  twenty 
years  has  been  subject  to  what  is  termed  hysteria."  Upon  the 
most  ordinary  construction  of  language,  surely  the  person  who  is 
pledging  his  veracity  to  that  statement  means,  "  She  has  not  been 
suffering  from  anything  I  am  entitled  to  call  insanity,  but  I  tell 
you  as  a  fact  that  for  twenty  years  I  have  had  experience  of  this, 
that  she  has  been  suffering  from  what  is  termed  hysteria."  No 
one  can  doubt  that  that  will  not  make  the  information  given  as 
part  of  the  order  inaccurate,  or  the  order  itself  invalid.  But  what 
is  contended  apparently  is  that  this  is  an  implied  allegation  that 
for  twenty  years  this  lady  has  been  insane.  It  seems  to  me  no 
rational  person  could  come  to  such  a  conclusion.  The  obvious 
and  natural  meaning  of  it  is  that  she  has  not  been  for  that  time 
insane,  but  has  for  twenty  years  suffered  from  hysteria. 

That  being  the  language  of  the  answer  to  this  question,  the 
next  is  "Age  (if  known)  on  first  attack,"  and  the  answer  is 
"  Thirty."  Here  again  I  agree  that  the  hypothesis  of  the  question 
is  first  attack  of  insanity,  and  if  that  had  stood  alone  and  without 
being  associated  with  the  answers  and  questions  with  which  it  is 
associated  I  think  the  natural  conclusion  from  it  would  have 
been  that  it  meant  the  first  attack  of  insanity.  But  (and  that 
has  been  the  fallacy  of  the  appellant's  argument  thoughout)  you 
cannot  dissociate  that  answer  from  the  others  with  which  it  is 
associated,  and  when  one  sees  that  the  person  has  been  suffering 
for  twenty  years  from  what  is  described  as  hysteria,  the  previous 
part  of  the  order  having  shewn  that  the  lady's  age  was  now  fifty, 
I  should  have  thought  that  no  one  could  have  doubted  that  the 
"  Age  on  first  attack  "  "  Thirty  "  pointed  to  the  fact  that  the  first 
attack  was  an  attack  of  that  from  which  she  had  been  suffering 
for  twenty  years,  namely  hysteria.  Twenty  from  fifty  leaves 
thirty,  and  that  is  the  accurate  description  of  her  age  at  the  time 
of  the  first  attack. 

Then  there  comes  "  When  and  where  previously  under  care  and 
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treatment."    It  is  necessary  to  observe  here  the  form  of  the  H.  L.  (E.) 

question,  because  it  is  clear  that  what  that  form  of  question  means  1887 

is  that  if  a  person  has  been  previously  insane  and  previously  Lowe 
under  care  as  an  insane  patient,  the  when  and  where  should  be 

stated.    It  is  to  be  observed  that  in  the  answer  the  word  "  care  "  ~ 

Lord  Halsbury, 

is  designedly  omitted,  because  that  would  be  applicable  to  patients  L-c- 
under  the  care  of  persons  who  would  restrain  their  liberty. 
Accordingly  that  is  not  answered ;  but  the  answer  is  "  During 
this  period  of  twenty  years  has  been  constantly  under  treatment ;  " 
"  care  and  treatment "  being  respectively  as  I  think  intended  to 
point  to  where  under  care  and  what  periods  of  treatment.  The 
answer  upon  the  facts  as  we  now  know  them  appears  to  be  per- 
fectly accurate.  She  never  was  under  any  care  as  an  insane 
person,  but  the  writer  of  this  document  says  "  As  I  have  already 
told  you  in  effect  that  for  twenty  years  she  has  been  suffering 
from  hysteria,  so  in  answer  to  this  question  I  tell  you  that  during 
that  period  of  twenty  years  she  has  been  constantly  under  treat- 
ment. Under  treatment  for  what  ?  Why  for  that  which  I  have 
been  previously  describing  in  this  document."  The  next  question 
is  "  Duration  of  existing  attack  "  and  the  answer  is  "  About  a 
fortnight  since."  Then  follow  questions  and  answers  which  are 
immaterial  for  this  purpose. 

It  seems  to  me  that  no  one  with  a  knowledge  of  the  facts  as 
we  are  now  possessed  of  them  could  have  answered  those  ques- 
tions with  a  more  apparent  scrupulous  regard  to  giving  the  whole 
state  of  the  facts.  I  construe  this  document,  and  I  think  the 
keeper  of  the  house  would  construe  this  document,  to  mean  that 
there  has  been  no  previous  insanity,  that  there  has  been  no  pre- 
vious detention  under  "  care."  That  is  how,  I  think,  the  keeper 
of  this  asylum  construed  this  document.  If  so,  it  appears  to  me 
that  the  whole  foundation  of  the  argument  fails  ;  because  it  is 
not  a  question  of  a  mistake  or  an  irregularity  which  might  be 
cured  so  far  as  the  liability  of  the  person  is  concerned  by  a  bona 
fide  belief  in  the  statement  and  an  intention  to  carry  out  the 
provisions  of  the  statute  ;  but,  in  the  view  which  I  take  of  this  , 
case,  the  statute  has  been  obeyed,  for  it  nowhere  requires  that 
the  language  of  this  instrument  shall  be  categorical  in  its  charac- 
ter, but  requires  that  it  shall  truly  on  the  face  of  it  give  answers 
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H.  L.  (E.)  to  the  questions  propounded  as  part  of  the  order  which  is  to 

1887  .  justify  the  detention. 

Lowe  I  Pass  on  to  the  question  whether  or  not  the  alteration  which 

Fox  was  ma^e  ^n  ^s  oro^er  deprives  it  of  any  validity ;  and  upon 

— -  that  question  I  wish  to  guard  myself.    I  should  entirely  concur 

Lord  Halsbury,      .      U  '  .  J  J 

L-c-  with  the  appellant  that  in  an  order  of  this  description,  which,  as 
she  truly  says,  is  the  foundation  upon  which  the  person  keeping 
the  asylum  is  entitled  to  detain  persons  and  restrain  them  from 
the  liberty  to  which  they  otherwise  have  a  right,  if  a  material 
part  of  it  was  altered,  so  that  the  document  no  longer  spoke 
the  language  which  it  did  speak  when  it  was  originally  received 
and  upon  which  the  detention  was  authorized,  that  vitiated  the 
document.  And  I  think  it  would  be  a  very  calamitous  view 
of  the  state  of  the  law  if  any  doubt  could  be  entertained  as 
to  whether  such  a  misuse  of  the  authority  given  by  the  statute 
could  be  made  with  impunity.  It  is  as  well,  I  think,  that  it 
should  be  generally  he  own  and  understood  that  any  tampering 
with  a  document  of  that  sort  would  impair  its  validity  and 
deprive  any  person  professing  to  act  under  it  of  any  protection 
from  it.  But  in  all  the  cases  which  the  appellant  has  quoted, 
and  in  accordance  with  the  principles  upon  which  those  cases 
were  decided,  it  may  be  clearly  perceived  that  in  each  and  every 
one  of  them  materiality  was  an  essential  condition  to  make  the 
instrument  void. 

Now  what  is  the  addition  which  is  said  to  make  this  document 
invalid  ?  "  During  this  period  of  twenty  years  has  been  con- 
stantly under  treatment ;"  that  was  how  the  document  originally 
stood.  Then  come  the  words  "  for  hysteria."  It  is  to  be  ob- 
served that  in  the  last  preceding  answer  but  one  the  allegation 
as  to  the  twenty  years  was,  that  she  was  subject  to  hysteria  for 
that  time  ;  so  that  the  hysteria,  the  supposed  complaint,  which 
is  so  far  the  only  thing  added,  is  a  mere  addition  of  something 
which  has  already  appeared  upon  the  face  of  the  instrument. 
Then  comes  a  statement  of  various  persons  by  whom  the  lady 

•  has  been  treated,  and  it  is  stated  that  she  has  been  treated  by 

"Dr.  Conolly"  of  "Hanwell."  I  introduce  the  word  "of" 
because  it  seems  to  me  that  that  is  the  necessary  and  obvious 
interpretation  of  the  language.    The  words  actually,  are,  "  Dr. 
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Conolly,  Hanwell,  Dr.  Macintosh,  Torquay,  Dr.  Monior,  Geneva,    h.  L.  (E.) 
&c."   I  do  not  think  that  any  rational  person  reading  those  words  1887 
would  entertain  the  smallest  doubt  that  the  allegation  intended  Lqwe 
to  be  made  by  them  was  that  the  lady  had  been  under  treatment  F^ 

by  those  various  doctors,  identifying  them  by  their  different   

residences,  and  that  she  had  been  under  treatment  by  those  Lord^sbra7' 
doctors  for  the  hysteria  which  had  been  previously  stated  to  be 
the  complaint  under  which  she  had  been  suffering  for  the  last 
twenty  years. 

I  now  come  to  the  last  point,  which  turns  upon  the  language 
of  the  statute  ;  and  it  is  not  unimportant  to  observe  what  the 
statute  provides  (1)  : — "  If  and  when  any  person  who  signed  the 
order  on  which  any  patient  was  received  into  any  licensed  house 
shall  by  writing  under  his  hand  direct "  (I  am  leaving  out  the 
words  which  are  not  appropriate  to  the  present  purpose)  "that 
such  patient  shall  be  discharged  or  removed,  then  and  in  such 
case  such  patient  shall  forthwith  be  discharged  or  removed  as 
the  person  who  signed  the  order  for  his  reception  shall  direct." 
The  question  is  whether  the  letter  of  the  20th  of  January  com- 
plied with  the  conditions  of  that  section.  That  point  appears  to 
me  to  be  beyond  all  doubt.  ~No  doubt  the  appellant  is  right  in 
saying  that  the  person  who  signed  the  order  had  no  right  to 
appeal  to  the  discretion  of  the  keeper  of  the  asylum.  I  think 
she  has  made  out  that  it  is  a  question  of  acting  under  the 
authority  of  the  statute,  and  that  the  person  who  had  her  under 
lawful  detention  already  was  bound,  if  he  received  an  order,  not 
to  exercise  a  discretion  but  to  comply  with  the  order  if  it  was 
such  as  is  prescribed  in  the  language  of  the  section.  But  the 
question  for  your  Lordships  is  whether  it  was  an  order ;  and 
when  it  is  relied  upon  as  an  order  or  authority,  one  must  see 
what  is  the  language  of  the  instrument  itself,  so  as  to  ascertain 
whether  there  was  an  order,  a  peremptory  order,  to  discharge 
absolutely,  giving  no  authority  or  discretion  to  the  person  who 
had  the  lady  under  detention  not  to  act  upon  it.  It  is  impossible 
to  read  the  language  of  the  instrument  and  not  to  see  (indeed 
the  lady  herself  seems  to  be  conscious  of  the  fact)  that  the  person 
sending  that  letter  shrank  from  the  responsibility  of  giving  an 
(1)  8  &  9  Vict,  c.  100,  s.  72. 

3         Q  2 
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H.  L.  (E.)   absolute  order,  and  intended  to  leave  it  to  the  discretion  of 
18S7      the  person  who  was  to  receive  that  which  she  describes  as  an 
order. 

F^'x  The  question  then  is  whether  the  person  who  acted  in  pursuance 

LordU^i      °^        direction  an(^  MfiHed  strictly  the  authority  which  he  got, 

L-c-  namely,  to  exercise  a  discretion  to  retain  the  lady,  disobeyed  an 
"  order  "  within  the  language  of  the  statute.  It  seems  to  me  that 
it  is  impossible  to  maintain  for  one  moment  that  he  did  ;  and  I 
am  therefore  of  opinion,  and  so  move  your  Lordships,  that  the 
judgment  of  the  Court  of  Appeal  should  be  affirmed  and  that 
this  appeal  should  be  dismissed  with  costs. 

Lokd  Watson: — 

My  Lords,  I  am  of  the  same  opinion,  and  I  am  satisfied  with 
the  reasons  which  have  been  assigned  by  the  Lord  Chancellor. 
It  appears  to  me  that  so  far  as  concerns  the  order  of  admission 
the  Divisional  Court  erred  in  reading  each  of  these  answers 
separately  in  connection  with  the  question  to  which  it  is  ap- 
pended, without  taking  into  account  the  plain  connection,  both 
in  grammar  and  in  substance,  which  subsists  between  them  all. 

Loed  FitzGeeald: — 

My  Lords,  I  also  concur  in  the  judgment  which  has  been 
delivered  by  the  Lord  Chancellor,  affirming  the  judgment  of  the 
Court  of  Appeal  and  adopting  its  reasons. 


Loed  Heeschell: — 

My  Lords,  I  am  entirely  of  the  same  opinion,  and  I  only  desire 
to  add  that  I  entirely  concur  with  what  my  noble  and  learned 
friend  has  said  as  to  the  alteration  of  such  a  document  as  this. 
I  think  it  is  important  that  it  should  be  understood  that  the 
judgment  which  we  are  delivering  rests  upon  the  fact  that  the 
alteration  was  an  alteration  wholly  immaterial,  and  that  it  is  not 
intended  to  cast  any  doubt  upon  the  proposition  that  the  altera- 
tion of  a  document  of  this  description  in  a  material  particular,  if 
made  at  all  events  with  the  privity  and  knowledge  of  the  per- 
son who  is  relying  upon  it,  would  make  it  invalid  and  would 
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preclude  him  from  legally  relying  upon  it.    I  say  that  because  H.  L.  (E.) 

certain  expressions  have  been  cited  which  would  seem  to  indicate  1887 

that  in  some  cases  at  all  events  of  a  somewhat  similar  description  Lowe 

a  document  is  invalidated  even  if  the  alteration  be  made  against  F^*x 

the  will  and  in  fraud  of  the  person  who  has  charge  of  it  and  who   

1  b  t  Lord  Herschell. 

has  to  rely  upon  it.   For  my  own  part  I  desire  entirely  to  reserve   

my  opinion  upon  that  point  until  it  arises,  because  I  do  not  feel 
at  present  prepared  to  say  that  in  every  case  an  alteration,  which 
would  invalidate  the  document  when  made  with  the  privity  and 
knowledge  of  the  person  having  the  custody  of  it  and  relying 
upon  it,  would  invalidate  it  if  made  in  fraud  of  him  and  against 
his  will. 

Lokd  Macnaghten  : — 

My  Lords,  I  am  of  the  same  opinion. 

Order  appealed  from  affirmed  ;  and  appeal  dismissed 
with  costs. 

Lords'  Journals  31st  Jan.  1887. 

Solicitors  for  appellant :  T.  White  &  Sons. 
Solicitors  for  respondent :  Mead  &  Daubeny  for  Fox  &  Whittuck, 
Bristol. 
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[HOUSE  OF  LORDS.] 

H.  L.  (i.)    THE  GKEAT  WESTERN  RAILWAY  COM- 

1887  PANY  .  

Feb.  14.  and 

CALLAGHAN  McCARTHY  Respondent. 

Railway  Company — Carrier — Alternative  Rates — Just  and  reasonable  Condi- 
tions— Railway  and  Canal  Traffic  Act  1854  (17  &  18  Vict.  c.  31)  s.  7. 

Cattle  were  carried  by  a  railway  company  under  a  special  contract 
signed  by  the  consignor  which  stated  that  the  company  had  two  rates  for 
the  conveyance  of  cattle ;  one  the  ordinary  rate  when  they  took  the  ordinary 
liability  of  the  carrier ;  the  other  a  reduced  rate ;  that  these  cattle  were 
to  be  carried  at  the  reduced  rate,  the  company  to  be  relieved  from  all 
liability  in  case  of  damage  or  delay  except  upon  proof  that  such  loss,  de- 
tention or  injury  arose  from  wilful  misconduct  on  the  part  of  the  company's 
servants.  A  notice  was  posted  up  in  the  company's  office  which  stated 
that  the  company  had  two  rates,  namely  the  owner's  risk  rate  upon  the 
terms  above  given,  and  the  company's  risk  rate,  which  was  ten  per  cent. 
-  above  the  owner's  risk  rate,  at  which  the  company  undertook  the  ordinary 
risk  of  carriers  in  respect  of  rail  transit,  limited  for  neat  cattle  to  £15,  for 
pigs  and  sheep  to  £2,  but  did  "not  admit  liability  for  any  animals  dying 
of  disease  or  arriving  at  destination  in  such  condition  as  to  be  able  to  walk 
from  the  truck."  The  consignor  had  never  seen  any  rate  but  the  owner's 
risk  rate.  After  two  trials  cattle  had  ceased  to  go  at  the  higher  rate. 
The  higher  rate  was  less  than  the  maximum  allowed  by  the  company's 
Acts.    No  list  of  rates  was  exhibited. 

The  cattle  having  been  injured  through  the  negligence  (but  not  the 
wilful  misconduct)  of  the  company's  servants  : — 

Held  that  the  notice  of  the  higher  rate  was  not  invalidated  by  the 
limitation  as  to  value,  nor  by  the  fact  that  it  did  not  mention  the  terms 
upon  which  cattle  could  be  carried  without  limitation  of  value  as  provided 
by  the  Kail  way  and  Canal  Traffic  Act  1854  s.  7 ;  that  the  clause  as  to  not 
admitting  liability  meant  only  that  the  liability  must  be  established  by 
proof ;  that  so  construed  the  condition  was  just  and  reasonable  within 
s.  7 ;  that  the  consignor  might  have  known  and  must  be  taken  to  have 
known  the  terms  of  the  higher  rate,  and  had  the  offer  of  a  just  and  reason- 
able alternative ;  and  that  the  company  were  therefore  protected  by  the 
special  contract. 

The  decision  of  the  Irish  Court  of  Appeal  (L.  E.  Ir.  18  Q.  B.  D.  1) 
reversed. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  in  Ireland  (1). 
The  respondent  having  brought  an  action  against  the  appellants 
(1)  L.  E.  Ir.  18  Q.  B.  D.  1. 


Appellants  ; 
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for  damages  for  loss  of  and  injury  to  his  cattle  while  being  carried    H.  L.  (I.) 
by  the  appellants,  the  cause  was  tried  before  Morris  C.J.  and  a  1887 
special  jury  in  November  1884,  when  the  following  facts  were  Great 

Droved  Western 
i)r0vea*  >  Railway  Co. 

The  cattle  were  delivered  by  the  plaintiffs  agents,  Sheedy  &  ^  v. 

Sons,  at  Cork  to  the  defendants'  agents  to  be  carried  from  Cork   

to  Colney  Hatch,  Sheedy  &  Sons  signing  a  consignment  note  in 

the  following  terms  : 

"  Great  Western  Kailway. 
"  Consignment  of  cattle,  horses,  sheep,  pigs,  &c,  to  be  carried  at 

owner's  risk. 

"  The  Great  Western  Eailway  Company  hereby  give  notice 
that  they  have  two  rates  for  the  conveyance  of  cattle,  horses, 
sheep,  pigs,  &c. ;  one,  the  ordinary  rate  or  toll,  when  they  take 
the  ordinary  liability  of  the  carrier ;  the  other,  a  reduced  rate, 
adopted  when  the  sender  relieves  them  of  all  liability  of  loss, 
damage,  or  delay,  except  upon  proof  that  such  loss,  damage,  or 
delay  arose  from  wilful  misconduct  on  the  part  of  the  company's 
servants. 

"  To  the  Great  Western  Eailway  Company. 

"  Cork  Station  April  27  1883. 

"  Keceive  and  forward  the  undermentioned  cattle  or  horses  to 
be  carried  at  the  reduced  rate,  below  the  company's  ordinary 
rate  or  toll,  in  consideration  whereof  I  undertake  to  relieve  the 
Great  Western  Eailway  Company,  and  all  other  companies  over 
whose  lines  the  cattle  or  horses  may  pass,  from  all  liability  in 
case  of  damage  or  delay,  except  upon  proof  that  such  loss,  de- 
tention or  injury  arose  from  wilful  misconduct  on  the  part  of  the 
company's  servants.  I  also  agree  to  the  conditions  and  regu- 
lations on  the  back  of  this  note." 

Some  of  the  cattle  were  killed  and  some  were  injured  in  a  col- 
lision between  Bristol  and  Colney  Hatch  caused  by  the  negligence 
of  the  defendants'  servants. 

For  the  defendants  it  was  proved  that  the  following  notice  was 
in  1880  or  1881  posted  upin  the  office  of  the  defendants'  agents 
at  Cork ;  that  the  higher  rate  there  mentioned  was  less  than  the 
maximum  rate  allowed  by  the  company's  Acts,  and  that  after  two 
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H.  L.  (I)    trials  of  it  the  shippers  ceased  to  go  at  the  higher  rate.    No  list 
1887      of  rates  was  exhibited,  but  they  were  in  the  agents'  books. 

Geeat  "  Great  Western  Kailway. 

RmltoCo.  {Of  England.) 

McCarthy      "  """^e  ^rea^  Western  Railway  Company  hereby  give  notice 

  that  they  have  two  rates  for  the  conveyance  of  live  stock  from 

Cork  to  places  in  England  and  forwarded  over  their  line  from 
New  Milford  or  Bristol.  Namely,— -The  owner's  risk  rate  at 
which  the  company  undertake  no  risk  in  respect  of  rail  transit 
except  for  loss  which  can  be  proved  to  have  arisen  through  wilful 
negligence  or  misconduct  on  the  part  of  the  company,  and  the 
company's  risk  rate  which  is  ten  per  cent,  over  and  above  the 
before-mentioned  owner's  risk  rate  at  which  the  company  under- 
take the  ordinary  risk  of  carriers  in  respect  of  rail  transit  up  to 
the  following  limits  : — 

"  Neat  cattle  a  sum  not  exceeding  £15. 

"  Pigs  and  sheep  a  sum  not  exceeding  £2. 
but  do  not  admit  liability  for  any  animals  dying  of  disease  or 
arriving  at  destination  in  such  condition  as  to  be  able  to  walk 
from  the  truck." 

Sheedy  &  Sons  who  had  been  shippers  for  many  years  swore  that 
they  had  never  seen  any  rate  but  the  one  at  owner's  risk.  The 
jury  returned  a  verdict  for  the  plaintiff  for  £403  lis.  8d.,  Morris 
C.J.  being  of  opinion  that  the  company  were  not  exonerated  by 
the  terms  of  the  consignment  note  "  as  there  was  no  table  of 
rates  exposed,  nor  in  his  opinion  a  reasonable  alternative  offered. 
The  defendants  had  no  printed  contract  for  ordinary  rates,  nor 
any  contract  regulating  a  carriage  from  Cork." 

The  Irish  Exchequer  Division  (Palles  C.B.  and  Dowse  B.) 
discharged  a  conditional  order  which  had  been  granted  for  a  new 
trial  on  the  ground  of  misdirection,  basing  their  decision  on  the 
ground  that  the  defendants  had  not  complied  with  the  require- 
ments of  the  Railways  Clauses  Consolidation  Act  1845  (8  &  9 
Vict.  c.  20)  s.  93  as  to  the  publication  of  tolls. 

On  appeal,  the  Irish  Court  of  Appeal  (Lord  Ashbourne  L.C., 
FitzCibbon,  Barry  and  Naish  L.JJ.)  dismissed  the  appeal  (1), 

(1)  L.  E.  Ir.  18  Q.  B.  D.  1. 
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their  judgments  turning  upon  their  view  of  the  Kailway  and 
Canal  Traffic  Act  18,54  (17  &  18  Vict.  c.  31)  s.  7  (1). 
Against  this  decision  the  present  appeal  was  brought. 

July  26,  27,  29, 1886.  Sir  B.  Webster  Q.C.  and  J.  G.  Gibson  Q.C., 
of  the  Irish  Bar,  (B.  8,  Wright  with  them)  for  the  appellants  : — 

It  is  admitted  that  in  order  to  make  such  a  special  contract 
binding  it  must  not  only  be  signed  by  the  consignor  but  must  be 
just  and  reasonable  within  the  Eailway  and  Canal  Traffic  Act 


(1.)  Sect.  7  :  "  Every  such  company 
as  aforesaid  shall  be  liable  for  the  loss 
of  or  for  any  injury  done  to  any  horses, 
cattle  or  other  animals  or  to  any  ar- 
ticles, goods,  or  things,  in  the  receiv- 
ing, forwarding,  or  delivering  thereof, 
occasioned  by  the  neglect  or  default 
of  such  company  or  its  servants,  not- 
withstanding any  notice,  condition  or 
declaration  made  and  given  by  such 
company  contrary  thereto,  or  in  any- 
wise limiting  such  liability ;  every  such 
notice,  condition,  or  declaration  being 
hereby  declared  to  be  null  and  void : 
provided  always,  that  nothing  herein 
contained  shall  be  construed  to  pre- 
vent the  said  companies  from  making- 
such  conditions  with  respect  to  the  re- 
ceiving, forwarding  and  delivery  of 
any  of  the  said  animals,  articles,  goods, 
or  things,  as  shall  be  adjudged  by  the 
court  or  judge  before  whom  any  ques- 
tion relating  thereto  shall  be  tried 
to  be  just  and  reasonable:  provided 
always,  that  no  greater  damages  shall 
be  recovered  for  the  loss  of  or  for  any 
injury  done  to  any  of  such  animals, 
beyond  the  sums  herein-after  men- 
tioned ;  (that  is  to  say,)  for  any  horse, 
£50 ;  for  any  neat  cattle,  per  head,  £15  ; 
for  any  sheep  or  pigs,  per  head,  £2  ;  un- 
less the  person  sending  or  delivering 
the  same  to  such  company  shall,  at  the 
time  of  such  delivery,  have  declared 
them  to  be  respectively  of  higher  value 
than  as  above-mentioned;  in  which 
case  it  shall  be  lawful  for  such  com- 


pany to  demand  and  receive  by  way  of 
compensation  for  the  increased  risk 
and  care  thereby  occasioned,  a  reason- 
able per-centage  upon  the  excess  of  the 
value  so  declared  above  the  respective 
sums  so  limited  as  aforesaid,  and  which 
shall  be  paid  in  addition  to  the  ordi- 
nary rate  of  charge;  and  such  per- 
centage or  increased  rate  of  charge  shall 
be  notified  in  the  manner  prescribed  in 
the  statute  11  Geo.  4  &  1  Will  4, 
c.  68,  and  shall  be  binding  upon  such 
company  in  the  manner  therein  men- 
tioned :  provided  also,  that  the  proof  of 
the  value  of  such  animals,  articles, 
goods  and  things,  and  the  amount  of 
the  injury  done  thereto,  shall  in  all 
cases  lie  upon  the  person  claiming 
compensation  for  such  loss  or  injury  : 
provided  also,  that  no  special  contract 
between  such  company  and  any  other 
parties  respecting  the  receiving,  for- 
warding, or  delivering  of  any  animals, 
articles,  goods,  or  things  as  aforesaid 
shall  be  binding  upon  or" affect  any 
such  party  unless  the  same  be  signed 
by  him  or  by  the  person  delivering 
such  animals,  articles,  goods  or  things 
respectively  for  carriage:  provided  also, 
that  nothing  herein  contained  shall 
niter  or  affect  the  rights,  privileges,  or 
liabilities  of  any  such  company  under 
the  said  Act  of  the  11.  Geo,  4  & 
1.  Will.  4,  c.  68,withrespec1  to  articles 
of  the  descriptions  mentioned  in  the 
said  Act.'' 


H.  L.  (I.) 

1887 
— 

Geeat 
Western- 
Railway  Co. 
v. 

McCakthy. 
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H.  L.  (I.)  1854  (17  &  18  Vict.  c.  31)  s.  7.    There  must  be  an  alternative  rate 

1887  open  to  the  consignor.    Here  the  special  contract  itself,  that  is 

Great  the  consignment  note,  gave  the  consignor  distinct  notice  that 

EmlwayCo  ^nere  was  an  alternative  or  higher  rate  at  the  company's  risk. 

v-  After  signing  that,  without  making  any  inquiry  as  to  what  the 
McCaethy.  l.l       8      °         '  ,       .        5  .  *     J  ■■ 

  higher  rate  was,  or  whether  it  was  just  and  reasonable,  he  was 

estopped;  he  accepted  the  owner's  risk  rate,  whatever  the  other 
might  be ;  whether  it  was  just  and  reasonable  or  not.  The 
consignment  note  told  the  consignor  that  the  company  had  an 
ordinary  or  higher  rate,  whereby  they  undertook  the  ordinary 
liability  of  a  common  carrier.  The  plaintiff  now  says  that  the 
notice  of  the  higher  rate  contained  conditions  limiting  the  lia- 
bility which  were  not  just  and  reasonable ;  but  he  cannot  avail 
himself  of  that  argument,  for  upon  the  evidence  of  his  own  agents 
they  admitted  they  did  not  know  of  that  notice.  But  supposing 
that  argument  is  open  to  him,  the  answer  is  that  the  conditions 
of  the  higher  rate  are  not  unjust  and  unreasonable.  The  limita- 
tion of  value  is  that  imposed  by  the  Eailway  and  Canal  Traffic 
Act  1854  s,  7,  and  cannot  therefore  be  complained  of.  Nor  is 
there  anything  unreasonable  in  the  last  clause  of  the  notice  if  the 
words  "  do  not  admit  liability  "  are  construed  to  mean  that  the 
consignor  must  prove  how  the  injury  occurred.  That  is  the  true 
construction,  and  so  read  there  is  nothing  to  contravene  the  pro- 
visions of  the  statute.  The  statute  does  not  say  that  a  rate  at  the 
liability  of  a  common  carrier  is  the  only  alternative  allowed:  there 
is  nothing  illegal  in  offering  a  higher  rate  with  a  condition  at- 
tached :  McNally  v.  Lancashire  and  Yorkshire  Railway  Company  (1); 
Beat  v.  South  Devon  Railway  Company  (2).  That  higher  rate  was 
in  the  present  case  much  under  the  maximum  allowed  to  the 
company,  and  was  reasonable  in  fact.  That  being  so,  the  case  falls 
within  the  principle  of  Manchester,  Sheffield  and  Lincolnshire  Bail- 
way  Company  v.  Brown  (3)  and  Lewis  v.  Great  Western  Railway 
Company  (4). 

The  arguments  founded  by  the  Irish  Exchequer  Division  (5) 
upon  the  non-publication  of  the  tolls  required  by  8  &  9  Vict. 

(1)  L.  E.  Ir.  8  Q.  B.  D.  81,  93.  (3)  8  App.  Cas.  703. 

(2)  3H.&C.  337.  (4)  3  Q.  B.  D.  195, 

(5)  L.  E.  Ir.  18  Q.  B.  D.  7,  8. 
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c.  20  s.  93  are  not  relevant ;  the  tolls  there  referred  to  are  not  H.  L.  (I.) 
the  rates  now  in  question.  1887 


\H.  Matthews  Q.C.  stated  that  he  did  not  intend  to  argue  the  Great 

L      .  Western 
last  point.]  Railway  Co. 

V. 

•  JMcOarthy 
H.  Matthetvs  Q.C.  and  Matthew  J.  Bourke,  of  the  Irish  Bar,  for   

the  respondent : — ■ 

In  order  to  exempt  the  railway  company  from  liability,  the 
alternative  rate  must  not  only  be  alleged  to  exist  but  must  be 
proved  actually  to  exist,  and  it  must  be  a  real  alternative,  and  the 
conditions  thereof  must  be  just  and  reasonable  :  Manchester,  Shef- 
field and  Lincolnshire  Railway  Company  v.  Brown  (1) ;  Lewis  v. 
Great  Western  Railway  Company  (2) ;  Peek  v.  North  Staffordshire 
Railway  Company  (3).  Unless  they  establish  all  this  the  company 
are  liable,  and  the  onus  is  on  them,  for  prima  facie  the  consign- 
ment note  was  not  just  or  reasonable.  It  is  not  only  the  offer 
but  the  existence  of  a  real  alternative  rate  which  removes  this 
prima  facie  liability.  The  consignment  note  stated  that  the 
company  had  a  higher  rate  at  the  company's  risk :  but  the  plain- 
tiff's agents  never  knew  the  terms  of  that  rate.  When  examined 
it  is  found  not  to  be  what  the  consignment  note  described  it  to  be : 
it  is  clogged  with  limitations  of  liability  which  make  it  unjust 
and  unreasonable.  The  English  cases  (except  Beat  v.  South  Devon 
Railway  Company  (4)  )  assume  that  the  alternative  rate  must  be 
one  at  the  full  carrier's  liability.  But  it  was  suggested  that  it 
might  be  short  of  that  in  McNally  v.  Lancashire  and  Yorkshire 
Railway  Company  (5)  (the  decision  in  that  case  being  strongly 
in  support  of  the  respondent).  That  suggestion  is  erroneous  :  to 
make  the  alternative  rate  good  it  must  be  at  the  full  liability  of 
a  common  carrier.  But  it  is  not  necessary  to  go  that  length  in 
this  case,  for  the  liability  of  a  common  carrier  is  limited  by  two 
conditions  either  of  which  is  enough  to  invalidate  the  rate.  The 
more  important  condition  is  contained  in  the  last  clause.  This 
clause  means  that  the  company  are  not  to  be  liable  if  the  cattle 
die  of  disease  from  any  cause  or  can  walk  out  of  the  truck,  what- 

(1)  8  App.  Cas.  703,  710,  719.  (3)  10  H.  L.  C.  473,  512. 

(2)  3  Q.  B.  D.  195,  204,  209.  (4)  3  H,  &  C.  337. 

(5)  L.  R.  Ir.  8  Q.  B.  D.  81,  93. 
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H.  L.  (I.)  ever  the  injury  and  from  whatever  cause.  Such  a  limitation 
1887  clearly  invalidates  the  rate.  The  notice  must  be  looked  at  as  a 
Great  whole  and  those  parts  which  are  contrary  to  the  statute  must  not 
KAttWA^Co  be  excluded.  Including  them,  the  higher  rate  offered  is  unjust 
and  unreasonable.  No  action  could  have  been  brought  against 
the  company  for  refusing  to  carry,  for  this  company  are  not 
common  carriers  of  cattle  from  Cork.  It  may  be  that  the  pro- 
tecting clause  would  be  held  not  binding  as  contravening  the 
Act ;  but  that  does  not  make  any  difference ;  there  has  been  no 
offer  of  a  just  and  reasonable  alternative.  Such  a  clause  cannot 
be  struck  out  and  disregarded :  Lloyd  v.  Waterford  and  Limerick 
Bailway  Company  (1),  a  case  very  similar  to  the  present.  Being 
ambiguous  it  must  be  read  strictly  against  the  company.  Such 
a  clause  would  deter  an  intending  consignor  from  sending.  Even 
supposing  the  clause  means  no  more  (as  the  appellants  contend) 
than  that  the  sender  must  prove  how  the  injury  happened,  it 
equally  vitiates  the  notice :  it  is  a  threat ;  an  obstruction  in  the 
way  of  the  consignor  getting  the  company's  liability.  So  does 
the  stipulation  limiting  the  liability  to  £15,  for  there  is  no  provi- 
sion enabling  the  sender  to  declare  the  value  above  that  amount 
and  pay  a  reasonable  percentage  upon  the  excess,  as  required  by 
the  statute. 

Sir  B.  Webster  Q.C.  in  reply  : — 

The  alternative  rate  must  be  a  just  and  reasonable  one  and  the 
House  ought  to  construe  this  notice  so  as  to  make  the  alternative 
valid  if  it  can  bear  such  a  construction.  As  to  the  limit  of  £15 
&c,  it  does  nothing  more  than  claim  the  right  to  the  benefit  of 
the  statute.  The  final  clause  "  do  not  admit  liability  "  cannot  be 
turned  into  "  shall  not  be  responsible  for  " — words  which  were  in 
Peek  v.  North  Staffordshire  Baikuay  Company  (2),  which  distinctly 
exempted  the  company  from  responsibility  for  negligence.  The 
words  mean  that  the  consignor  will  not  prove  the  responsibility 
of  the  company  by  shewing  that  the  animals  arrived  dead,  or  in 
such  condition  &c.  If  an  animal  dies  of  disease  that  is  to  make 
no  prima  facie  case :  the  consignor  must  shew  that  the  disease  was 
caused  by  the  company's  negligence.  As  to  the  argument  that 
(1)  15  Ir.  C.  L.  Eep.  37,  53,  54.  (2)  10  H.  L.  C.  473,  476. 
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the  consignment  note  did  not  state  the  terms  of  the  alternative  H.  L.  (I.) 

rate,  that  does  not  help  the  plaintiff.    It  is  not  necessary  that  it  1887 

should:  Moore  v.  Great  Northern  Railway  Company  (1).    It  is  Great 

enough  that  the  plaintiff  knew  there  was  an  alternative  :  and  he  Ra^wayCo. 

either  knew  or  might  have  known  and  must  therefore  be  taken  to  ^ 

&  McCarthy. 

have  known  the  terms.   


The  House  took  time  for  consideration. 


Feb.  11,  1887.    Loed  Heeschell  : — 

My  Lords,  the  plaintiff  in  the  action  on  which  this  appeal  arises 
seeks  to  recover  from  the  defendants  the  sum  of  £403  lis.  Sd.f 
being  the  damages  sustained  by  him  owing  to  the  injury  to  certain 
cattle  consigned  to  the  defendants  to  be  carried  from  Cork  to 
Colney  Hatch,  the  injury  having  arisen  from  the  negligence  of 
the  defendants'  servants. 

The  defendants  do  not  dispute  the  negligence  alleged,  but 
they  rely  upon  the  contract  under  which  the  cattle  were  carried 
as  exempting  them  from  liability. 

The  plaintiff  admits  that  those  who  arranged  for  the  carriage 
of  the  cattle  on  his  behalf  signed  a  consignment  note  in  the 
following  terms : — "  Receive  and  forward  the  undermentioned 
cattle  or  horses  to  be  carried  at  the  reduced  rate,  below  the 
company's  ordinary  rate  or  toll,  in  consideration  whereof  I  under- 
take to  relieve  the  Great  Western  Railway  Company  and  all 
other  companies  over  whose  lines  the  cattle  or  horses  may  pass 
from  all  liability  in  case  of  damage  or  delay,  except  upon  proof 
that  such  loss,  detention,  or  injury  arose  from  wilful  misconduct 
on  the  part  of  the  company's  servants."  But  he  insists  that  the 
condition  exonerating  the  defendants  from  liability  for  the  negli- 
gence of  their  [servants  is  not  "just  and  reasonable,"  and  that 
the  company  are  liable  by  reason  of  sect.  7  of  the  Railway  and 
Canal  Traffic  Act  1854,  notwithstanding  the  terms  of  the  contract 
under  which  they  were  carrying  the  cattle. 

This  is,  I  think,  the  sole  question  in  the  action,  for  no  evidence 
was  given  of  "  wilful  misconduct  on  the  part  of  the  company's 
servants." 

(1)  L.  K.  Ir.  10  Q.  B.  D.  95. 
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H.  L.  (I.)       Before  proceeding  to  consider  the  question  thus  raised,  it  may 

1887      be  desirable  to  state  the  course  which  the  proceedings  have  taken 

Great      in  the  Courts  below. 

EmlwaTco     ^  tne  conclusion  of  the  trial  of  the  action  Morris  C.  J.,  before 

*  whom  the  case  was  tried,  held  that  the  contract  signed  by  the 
McCarthy.  °  J 

plaintiff's  agent  did  not  exonerate  the  defendants  as  there  was 

no  table  of  rates  exposed,  and  there  was  not,  in  his  opinion,  a 
reasonable  alternative  offered.  He  accordingly  entered  judgment 
for  the  plaintiff. 

A  conditional  order  to  set  aside  this  judgment  and  enter  judg- 
ment for  the  defendants,  or  for  a  new  trial,  was  afterwards  obtained 
in  the  Exchequer  Division  by  the  defendants.  At  the  close  of 
the  argument  the  learned  judges  made  an  order  absolute  for  a 
new  trial,  but  reserved  the  formal  statement  of  their  reasons  for 
the  judgment  until  the  next  term.  Whilst  preparing  these 
reasons  the  learned  Chief  Baron  came  to  the  conclusion  that  the 
effect  of  the  company's  non-compliance  with  the  provisions  of 
the  Bailways  Clauses  Act  of  1845  had  not  been  sufficiently  con- 
sidered, and  at  his  suggestion  the  order  made  was  vacated  by 
consent,  and  the  case  was  re-argued  before  the  Chief  Baron  and 
Baron  Dowse. 

Those  learned  judges  allowed  the  cause  shewn  against  the  con- 
ditional order.  They  rested  their  judgment  exclusively  upon 
the  ground  that  the  defendants  had  not  complied  with  sect.  93 
of  8  &  9  Yict.  c.  20,  by  exhibiting  their  tolls  upon  a  board  in  the 
manner  prescribed  by  that  section,  holding  that  no  reasonable 
alternative  could  be  said  to  be  offered  to  the  person  whose  goods 
were  to  be  carried  unless  such  alternative  charge  was  exhibited 
by  the  company  in  the  manner  so  prescribed. 

The  case  then  went  to  the  Court  of  Appeal.  The  learned 
judges  of  that  tribunal,  although  they  affirmed  the  decision  of 
the  Court  below,  did  not  base  their  judgments  upon  the  non- 
compliance with  the  provisions  of  sect.  93.  I  think  it  is  manifest 
from  a  perusal  of  their  judgments  that  they  did  not  consider 
that  the  ground  taken  in  the  Court  below  was  a  sound  one.  I 
confess  I  have  no  hesitation  in  arriving  at  the  same  conclusion. 
If  reasonable  terms  were  in  fact  offered  to  the  consignor  I  am 
quite  unable  to  find  anything  either  in  sect.  93  or  in  any  other 
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part  of  the  Act  of  1845  to  deprive  the  company  of  whatever    H.  L.  (I.) 

would  be  the  legal  result  of  such  an  offer  because  they  failed  to  1887 

comply  with  the  terms  of  sect.  93.  Great 

The  Court  of  Appeal  decided  the  case  on  the  ground  that  the  ^^tlwaTco 

onlv  offer  made  to  the  plaintiff  other  than  that  which  he  accepted  v. 

.      ,                                  .            i                        _  McCarthy. 
was,  in  their  judgment,  not  just  and  reasonable.    It  becomes   

1       .  1  -  .  Lord  Herschell. 

necessary,  therefore,  to  examine  the  tacts  proved  at  the  trial.   

I  observe  at  the  outset  that  the  consignment  note  signed  by 
the  plaintiff's  agent  directs  the  company  to  carry  the  cattle  "  at 
the  reduced  rate  below  the  company's  ordinary  rate  or  toll." 
And  these  words  manifestly  refer  to  the  earlier  part  of  the  con- 
signment note  which  contains  a  notice  that  the  company  "  have 
two  rates  for  the  conveyance  of  cattle,  &c,  one,  the  ordinary  rate 
or  toll,  when  they  take  the  ordinary  liability  of  the  carrier ;  the 
other,  a  reduced  rate,  when  the  sender  relieves  them  of  all  lia- 
bility of  loss,  damage,  or  delay,  except  upon  proof  that  such  loss, 
damage,  or  delay  arose  from  wilful  misconduct  on  the  part  of  the 
company's  servants."  This  consignment  note  was  no  new  docu- 
ment to  the  plaintiff's  agent.  He  had  constantly  signed  notes  in 
this  form.  I  can  entertain  no  doubt  that  he  was  perfectly 
familiar  with  its  contents.  If  he  was  not  he  certainly  ought  to 
have  been,  and  must  be  treated  as  if  he  were.  He  knew,  there- 
fore, that  the  company  purported  to  have  two  rates,  and  to  give 
him  a  choice  between  them.  He  states  that  he  "  never  saw  any 
rate  but  the  one."  And  his  father,  who  is  in  partnership  with  him 
in  the  shipping  business,  also  states  that  he  never  saw  any 
different  scales  of  prices  in  the  shipping  office.  But  there 
appears  to  be  no  doubt  that  in  1880  or  1881  a  notice  was  posted 
up  in  the  office  of  the  company  which  was  in  these  terms : — 
"  Great  Western  Kail  way  (of  England).  The  Great  Western  Kail- 
way  Company  hereby  give  notice  that  they  have  two  rates  for 
the  conveyance  of  live  stock  from  Cork  to  places  in  England 
and  forwarded  over  their  line  from  New  Milford  or  Bristol. 
Namely  : — The  owner's  risk  rate,  at  which  the  company  undertake 
no  risk  in  respect  of  rail  transit  except  for  loss  which  can  be 
proved  to  have  arisen  through  wilful  negligence  or  misconduct 
on  the  part  of  the  company ;  and  the  company's  risk  rate,  which 
is  ten  per  cent,  over  and  above  the  before-mentioned  owner's  risk 
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H.  L.  (I.)    rate,  at  which  the  company  undertake  the  ordinary  risk  of  carriers 
1887       in  respect  of  rail  transit  up  to  the  following  limits  :  Neat  cattle, 
Geeat     a  sum  n°t  exceding  £15  ;  pigs  and  sheep,  a  sum  not  exceeding 
BmlwaTco  ^  »  but  ^°  not  a^niit  liability  for  any  animals  dyiDg  of  disease 
or  arriving  at  destination  in  such  condition  as  to  be  able  to  walk 
from  the  truck." 

I  will  accept  as  a  fact  that  the  plaintiff's  agent  had  not  seen 
this  notice.  But  he  knew  that  there  were  two  rates  and  that  he 
was  requesting  the  company  to  carry  the  cattle  at  the  lower  one ; 
and  he  could  at  once  have  ascertained  what  the  higher  rate  was 
by  inquiring  of  the  company  or  by  examining  the  notices  exhi- 
bited in  the  office.  Under  these  circumstances  I  think  it  is  im- 
possible to  do  otherwise  than  hold  that  the  offer  to  carry  at  the 
higher  rate  upon  the  terms  of  the  notice  was  made  to  the  plain- 
tiff through  his  agent,  and  that  he  had  the  alternative  presented 
to  him  by  the  company  of  either  carrying  at  that  rate  upon  those 
terms  or  at  the  reduced  rate  upon  the  terms  of  the  consignment 
note,  and  voluntarily  elected  to  take  the  latter  alternative. 

So  far,  I  think,  my  views  are  in  complete  accord  with  those  of 
all  the  judges  who  took  part  in  the  judgment  of  the  Court  of 
Appeal  in  Ireland. 

Taking  the  facts  to  be  what  I  have  indicated,  I  proceed  to 
consider  what  is  the  law  which  must  govern  the  determination  of 
the  case. 

I  think  the  law  upon  some  of  the  points  that  arise  is  conclu- 
sively settled  by  authority.  It  is  not  open  to  doubt  since  the 
case  of  Peek  v.  North  Staffordshire  Railway  Company  (1)  that  a 
contract  exempting  the  company  from  liability  in  the  terms  of 
the  consignment  note  in  the  present  case  is  prima  facie  not  just 
and  reasonable,  and  that  if  no  other  alternative  is  offered  to  the 
consignor  the  company  are  liable  for  the  negligence  of  their 
servants,  notwithstanding  the  stipulations  of  the  contract  of 
carriage.  It  is  equally  well  settled,  since  the  decision  of  your 
Lordships'  House  in  the  case  of  Manchester,  Sheffield,  and  Lincoln- 
shire Railway  Company  v.  Brown  (2),  that  if  the  consignor  has  an 
offer  bona  fide  made  to  him  of  having  his  goods  carried  upon 
terms  just  and  reasonable,  and  voluntarily  chooses  in  considera- 
(1)  10  H.  L.  0.  473.  (2)  8  App.  Cas.  703. 
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tion  of  a  pecuniary  benefit  to  exonerate  the  carrier  from  any    H.  L.  (I.) 
part  of  his  ordinary  responsibility,  a  contract  thus  limiting  the  1887 
carrier's  liability  may  be  just  and  reasonable,  though  without  Great 
the  alternative  option  it  would  not  be  so.  KatlwaTco 

It  appears  to  me  that  all  the  questions  in  the  present  case 
resolve  themselves  into  this  one  :  was  the  alternative  offered  to 
the  plaintiff,  and  which  it  was  open  to  him  to  accept  in  lieu  of 
that  contained  in  the  contract  which  he  in  fact  entered  into,  a 
just  and  reasonable  one  ? 

I  may  remark  before  I  proceed  further,  that,  in  my  opinion, 
the  question  whether  a  contract  is  just  and  reasonable  within 
the  meaning  of  the  statute  must  be  determined  by  the  Court  or 
judge  alone,  and  that  it  is  not  a  question  proper  to  be  left  to  a 
jury,  even  though  questions  of  fact  be  necessarily  involved  in  its 
determination.  I  make  this  observation  because  Palles  C.B. 
appeared  to  think,  and  indeed  acted  upon  the  view,  that  if  the 
plaintiff  was  not  entitled  to  retain  his  judgment  the  proper 
course  was  to  grant  a  new  trial.  With  all  respect  to  that 
learned  judge,  I  find  myself  constrained  by  the  language  of  the 
statute  to  take  a  different  view. 

I  now  turn  to  the  consideration  of  the  terms  upon  which  the 
company  intimated  that  they  were  prepared  to  t carry  at  what 
they  designated  the  company's  risk  rate,  and  to  the  inquiry 
whether  they  constituted  a  reasonable  alternative. 

I  may  advert,  in  the  first  place,  to  the  expressions  which  have 
been  more  than  once  used  by  learned  judges,  that  not  only  must 
the  alternative  offered  be  reasonable  per  se,  but  that  the  two 
alternatives  must  be  reasonable  inter  se.  It  has  been  said  that 
the  difference  of  rate  may  be  so  small  as  to  be  illusory,  or  so 
great  as  to  make  the  higher  rate  a  prohibitory  one.  I  am  not 
sure  that  I  am  able  to  follow  the  reasoning  upon  which  this  view 
has  proceeded,  but  it  is  not  necessary  in  the  present  case  to 
pronounce  any  opinion  upon  it.  The  difference  of  rate  here  is 
10  per  cent.,  and  it  cannot,  I  think,  be  maintained  that  the 
difference  is  either  so  small  as  to  be  illusory  or  so  great  as  to 
make  the  higher  rate  prohibitory. 

It  does  not  appear  to  be  doubted  by  any  of  the  learned  judges 
who  dealt  with  the  case  in  the  Court  of  Appeal,  that  but  for  the 
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H.  L.  (i.)  concluding  words  of  the  notice  the  decision  must,  on  this  part  of 
1887  the  case,  have  been  found  in  favour  of  the  defendants.  But  the 
q^at     terms  offered  by  the  notice  have  been  held  unreasonable  on  two 

EAnfwAYCo  groun(^s-  ^he  ^rs*  *s>  *na*  ^ne  company  undertake  the  risk 
of  carriers  at  the  higher  rate  up  to  the  limit  of  £15  only  in  the 
case  of  neat  cattle,  and  £2  in  the  case  of  pigs  and  sheep.  This 
ground  was  not  relied  on  by  all  the  learned  judges.;  and  with 
deference  to  those  who  have  expressed  a  contrary  opinion,  I  am 
unable  to  see  how  the  terms  can  on  this  account  be  pronounced 
unreasonable.  The  limit  is  that  provided  by  the  7th  section  of 
the  Kail  way  and  Canal  Traffic  Act ;  and  if  no  such  limit  had 
been  inserted  in  the  notice  the  statute  would  have  supplied  it. 
It  is  true  that  the  section  provides  for  the  declaration  of  a  higher 
value  and  the  payment  of  a  reasonable  percentage  upon  the 
excess  value  so  declared  by  way  of  compensation  for  the  in- 
creased risk,  and  that  such  percentage  shall  be  notified  in  the 
manner  prescribed  by  11  Geo.  4  &  1  Will.  4  c.  68.  But  I  can 
see  nothing  in  the  notice  to  exclude  the  statutory  right  to 
declare  a  higher  value  and  thus  obtain  an  increased  liability  on 
the  part  of  the  company,  or  to  shew  that  the  statutory  require- 
ments had  not  been  complied  with.  All  that  the  notice  states 
is,  that  at  the  rate  specified  the  company  undertake  the  ordinary 
carrier's  liability  up  to  the  limit  of  value  specified  in  the  statute. 
I  cannot  hold  this  to  be  unjust  or  unreasonable. 

The  other  objection  is  a  more  serious  one.  It  is  said  that  the 
notice  is  unreasonable  because  the  company  intimate  that  they 
do  not  admit  liability  for  any  animals  dying  of  disease  or  arriv- 
ing at  destination  in  such  condition  as  to  be  able  to  walk  from 
the  truck.  It  is  not  easy  to  say  exactly  what  was  intended  by 
these  words,  or  what  they  mean;  and  if  I  thought  that  their 
effect  was  to  exempt  the  company  from  liability  when  the  disease 
was  caused  by  the  negligence  of  the  defendants'  servants  as  by 
undue  exposure  or  when  the  animals,  though  able  to  walk  from 
the  truck,  arrived  in  a  damaged  condition  owing  to  such  negli- 
gence, I  should  come  without  hesitation  to  the  same  conclusion 
as  the  Court  of  Appeal.  But  the  question  is  what  is  the  true 
construction  of  these  words,  read  with  their  context.  I  think  the 
case  cannot  be  put  more  favourably  for  the  plaintiff  than  to  con- 
sider what  construction  ought  to  be  put  upon  the  language  used, 
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supposing  cattle  to  have  been  carried  on  the  terms  of  the  notice    H.  L.  (I.) 
and  to  have  arrived  damaged  by  the  negligence  of  the  defen-  1887 
dant's  servants  though  able  to  walk  from  the  truck,  and  that  great 
there  were  no  statutory  provisions  limiting  the  free  right  of  con- 
tract.   Could  the  defendants  in  such  a  case  have  succeeded  in 
claiming  exemption  from  liability  ?     If  they  could,  I  think  the 
decision  under  appeal  could  be  maintained.    But  after  carefully 
weighing  the  able  arguments  addressed  to  us  on  behalf  of  the 
plaintiff  I  have  come  to  the  conclusion  that  on  the  true  con- 
struction of  the  contract  the  company  could  not  in  such  circum- 
stances have  established  that  they  were  exempt  from  liability. 
By  the  words  which  precede  those  under  consideration  the  com- 
pany in  unambiguous  and  unequivocal  terms  undertake  the 
ordinary  risk  of  carriers,  and  I  do  not  think  the  words  which 
follow  can  be  construed  as  cutting  down  or  qualifying  this  clear 
undertaking.    The  earlier  words  having  undertaken  liability  the 
company  do  not  proceed  to  say  "  except  in  these  particular 
cases  "  or  that  they  "  do  not  undertake  liability  "  or  "  are  to  be 
exempt  from  liability "  in  such  cases,  but  only  that  they  "  dc 
not  admit "  liability.    It  appears  to  me  that  it  would  not  be  a 
sound  construction  to  hold  that  the  company  by  the  use  of  such 
words  as  these  had  exonerated  themselves  from  a  liability  which 
they  had  in  another  part  of  the  same  document  in  terms  under- 
taken.   The  utmost  effect  that  could  properly  be  given  to  them, 
in  my  opinion,  would  be  to  say  that  whilst  as  regards  animals 
not  dying  of  disease  or  unable  to  walk  from  the  truck  the  com- 
pany admit  that  they  are  prima  facie  liable,  they  do  not  admit 
such  liability  as  regards  animals  dying  of  disease  or  able  to 
walk  from  the  truck  on  arrival.    If  this  be  the  meaning  I  can 
see  nothing  unreasonable  in  it.    It  puts  no  unreasonable  onus  on 
the  consignor.    But  whether  this  be  the  true  meaning  or  not  I 
feel  satisfied  that  if  the  question  had  arisen  in  the  manner  I 
have  suggested  the  Courts  would  not  have  held  that  it  had  the 
effect  of  exempting  the  defendants  from  liability  for  the  negli- 
gence of  their  servants.     It  follows  from  what  I  have  said  that, 
in  my  opinion,  the  plaintiff  was  offered  the  alternative  of  having 
his  cattle  carried  upon  terms  which  I  cannot  do  otherwise  than 
adjudge  to  be  just  and  reasonable. 


Lord  Herschell . 
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H.  L.  (I.)       I  have  arrived  at  this  conclusion  solely  on  the  construction 
1887      of  the  document,  uninfluenced  by  the  consideration  that  the 
Great     plaintiff's  agent  voluntarily  signed  a  consignment  note  dis- 
EmlwayCo.  cnarging  the  defendants  from  the  liability  he  now  seeks  to  im- 
McCarthy  Pose*  legis^ature>  as  expounded  by  this  House,  has  deter- 

mined that  though  such  a  contract  has  been  made  the  company 
may  nevertheless  be  liable  ;  and  it  is  my  function  on  the  present 
occasion  to  administer  and  not  to  consider  the  expediency  of  the 
law.  But  I  think  it  right  to  add  that  no  injustice  or  hardship 
is  inflicted  on  the  plaintiff  by  the  decision  which  I  believe~to  be 
the  correct  one,  for  it  cannot  be  doubted  that  he  would  equally 
have  signed  the  consignment  note  even  if  the  obnoxious  words 
had  not  been  added  to  the  notice  which  has  been  the  subject  of 
so  much  consideration. 

I  have  therefore  to  move  your  Lordships  that  the  judgment 
appealed  from  be  reversed  and  judgment  in  the  action  entered 
for  the  defendants,  with  costs,  and  that  the  respondent  do  pay 
the  costs  in  the  Court  of  Appeal  and  in  this  House. 

Lord  Watson  : — 

My  Lords,  the  provisions  of  the  Kailway  and  Canal  Traffic  Act 
of  1854  make  it  no  longer  possible  for  a  railway  or  canal  com- 
pany, by  means  of  a  notice  or  declaration,  however  explicit,  to 
exempt  themselves  from  liability  for  the  loss  of,  or  injury  to, 
animals  or  goods  in  their  possession  for  the  purpose  of  carriage, 
arising  from  their  own  or  their  servants'  neglect  or  default. 
Every  notice,  condition,  and  declaration  made  or  given  by  the 
company,  with  the  view  of  limiting,  in  anywise,  their  responsibility 
for  such  neglect  or  default  is  declared  to  be  null  and  void.  In 
order  to  protect  the  company,  the  limitation  of  their  liability 
must,  in  the  first  place,  be  made  the  condition  of  a  special  con- 
tract, signed  by  those  interested  in  the  animals  or  goods  carried, 
or  by  the  person  delivering  the  same  for  carriage ;  and  in  the 
second  place,  the  condition  must  be  "  adjudged  by  the  Court  or 
judge  before  whom  any  question  relating  thereto  shall  be  tried, 
to  be  just  and  reasonable."  The  onus  of  shewing  that  the  con- 
dition is  just  and  reasonable  rests  upon  the  company.  These  are 
points  arising  upon  the  construction  of  sect.  7  of  the  Act  of  1854, 
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and  they  have  been  conclusively  settled  by  the  judgments  of  this    H.  L.  (I.) 
House,  in  Peek  v.  North  Staffordshire  Railway  Company  (1)  and  1887 
Manchester,   Sheffield,   and  Lincolnshire  Railway   Company   v.  g^It 

In  the  present  case,  the  agents  of  the  respondent,  who  delivered 
his  cattle  to  the  City  of  Cork  Steam  Packet  Company  for  convey- 
ance from  Cork  to  Bristol,  signed  a  special  contract,  by  which 
they  undertook  to  relieve  the  appellant  company  from  all  liability 
in  case  of  damage  or  delay,  except  upon  proof  that  such  loss, 
detention,  or  injury  arose  from  wilful  misconduct  on  the  part  of 
their  servants.  It  is  admitted  that  the  injuries  sustained  by  the 
respondent's  cattle,  in  the  course  of  their  passage  over  the  appel- 
lants' railway  were  occasioned  by  the  neglect  or  default  of  the 
appellants'  servants,  but  it  is  not  alleged,  or  proved,  that  these 
servants  were  guilty  of  wilful  misconduct.  Accordingly  the 
whole  controversy  between  the  parties  to  this  appeal  depends 
upon  the  character  of  the  condition  inserted  in  the  special  con- 
tract. The  appellant  company  do  not  dispute  that  it  is  incum- 
bent upon  them  to  satisfy  the  Court  that  the  condition  was  just 
and  reasonable. 

Whether  a  condition  of  that  kind  is  just  and  reasonable,  is  not 
a  question  of  law,  but  a  question  of  fact,  or,  it  may  be,  a  mixed 
question  of  law  and  fact,  which  must  be  determined  according  to 
the  special  circumstances  of  the  contract  in  which  it  is  inserted. 
It  would,  in  my  opinion,  be  highly  inexpedient,  even  if  it  were 
practicable,  in  disposing  of  the  present  or  any  similar  case,  to 
attempt  to  define  ab  ante  all  the  possible  circumstances  which  will 
make  such  a  condition  just  and  reasonable,  as  between  the  com- 
pany and  the  person  contracting  with  them  for  carriage.  The 
effect  of  sect.  7  is  not  that  the  condition  is  necessarily  unreason- 
able, but  that  it  is  to  be  deemed  to  be  so  unless  the  contrary 
appear,  or  is  established  to  the  satisfaction  of  the  Court. 

In  justification  of  the  special  condition  exempting  them  from 
liability  for  the  neglect  or  default  of  their  servants,  the  appellant 
company  maintain  that  the  respondent  had  the  alternative  offered 
to  him  of  having  his  cattle  carried  by  them  at  an  ordinary  and 
reasonable  rate,  they  accepting  the  ordinary  liability  of  common 
(1)  10  H.  L.  C.  473.  (2)  8  App.  Gas,  703. 
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H.  L.  (I.)    carriers.    The  respondent  disputes  both  the  existence  and  the 
1887      reasonableness  of  the  alleged  alternative ;  and  the  only  substantial 
G^It     question  presented  in  the  able  arguments  at  the  bar  was,  whether, 
Ka^wIyCq  m  Pom^  °f  ^act>  a  reasonable  alternative  was  offered  and  was 
available  to  the  respondent. 

The  consignment  note,  or,  in  other  words,  the  special  contract 
which  was  subscribed  by  the  respondent's  agents,  Thomas  Sheedy 
&  Sons,  bears  on  the  face  of  it  a  distinct  statement  that  the  com- 
pany carry  cattle  at  two  different  rates,  the  one  an  ordinary  rate 
with  the  ordinary  liability  of  carriers,  and  the  other  a  reduced 
rate  at  owner's  risk.  The  agent,  who  actually  subscribed  the 
note,  and  was  in  the  habit  of  signing  similar  notes,  states  in  his 
evidence  that  he  "  never  saw  any  rate  but  the  one ;"  and  his- 
father,  with  whom  he  is  in  partnership,  also  says  that  he  "  never 
heard  of  there  being  two  rates."  Although  I  have  great  difficulty 
in  giving  credit  to  their  statements,  I  am  willing  to  assume  that 
these  persons  never  read,  or  if  they  did  read,  paid  no  attention 
to,  the  terms  of  the  consignment  notes  which  they  were  in  the 
habit  of  signing  every  Friday.  But  it  is  impossible  to  say,  even 
on  that  assumption,  that  they  had  not  due  notice  that  the  appel- 
lants were  ready  and  willing  to  carry  their  cattle,  without  limita- 
tion of  liability,  for  a  higher  rate  than  that  which  they  were 
paying.  Whether  they  did  or  did  not  take  the  trouble  to  inform 
themselves,  they  must  be  taken  to  have  known  the  terms  of  their 
own  contract ;  and,  if  so,  they  must  be  taken  to  have  kuown  that 
the  appellants,  at  the  time  when  they  contracted,  did  offer  to 
carry  the  cattle  at  carrier's  risk.  That  is,  in  my  opinion,  suf- 
ficient to  cast  upon  the  respondent  the  onus  of  shewing  that  the 
alternative  rate  offered  to  his  agents  had,  as  he  maintained  in 
argument,  no  real  existence. 

In  the  office  of  the  Cork  Steam  Packet  Company,  where  the 
consignment  note  was  issued  to  and  signed  by  the  agents  of  the 
respondent,  there  had  been  uniformly  exhibited,  from  and  after 
the  year  1881,  a  notice  setting  forth  the  terms  upon  which  the 
company  were  ready  to  carry  cattle  at  the  higher  rate.  It  is 
proved  by  Mr.  Stanton,  the  appellant  company's  agent  at  Cork, 
that  "after  two  trials  of  it,  shippers  ceased  to  go  at  a  higher 
rate."    How  far  that  circumstance  can  affect  the  reasonableness 
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of  the  rate  I  shall  consider  hereafter.  Meantime  I  content  myself    H.  L.  (I.) 
with  the  observation  that  Mr.  Stanton's  evidence  does  not  imply  1887 
that  the  rate  had  been  withdrawn  by  the  company,  but  that  Great 
shippers  had  ceased  to  avail  themselves  of  it,  because  they  pre-  r^^™Eq0 
ferred  the  lower  rate. 

The  notice  contains  the  terms  upon  which  the  appellant  com- 
pany professed  their  willingness  to  carry  accepting  the  liability 
of  carriers.  The  amount  of  the  rate  is  not  given  in  figures  ;  but 
it  is  stated  to  be  10  per  cent,  above  the  reduced  or  owners'  risk 
rate  which  was  paid  for  the  respondent's  cattle.  The  reduced 
rate,  plus  10  per  cent.,  is  proved  to  be  within  the  maximum  rates 
authorized  by  the  company's  special  Acts ;  and  therefore  it  must, 
in  my  opinion,  be  taken  to  be  in  the  circumstances  of  this  case, 
a  charge  reasonable  in  amount.  In  Manchester,  Sheffield,  and 
Lincolnshire  Baihvay  Company  v.  Brown  (1)  I  said  :  "  Prima  facie 
I  am  prepared  to  hold  that  a  rate  sanctioned  by  the  legislature 
must  be  taken  to  be  a  reasonable  rate.  It  may  be  shewn  to  be  in 
certain  circumstances  unreasonable,  but  I  think  the  a  priori  pre- 
sumption is  in  favour  of  its  reasonableness."  As  that  obser- 
vation has  been  criticised  by  the  learned  Chief  Baron,  I  shall 
endeavour  to  explain  the  meaning  which  it  was  intended  to  con- 
vey. A  rate  sanctioned  by  Act  of  Parliament  is  a  legal  rate, 
which  the  company  can  exact  from  all  who  employ  them  to 
carry,  unless  they  have  disabled  themselves  from  making  the 
charge,  by  conceding  terms  unduly  favourable  to  some  of  their 
customers.  Until  it  is  shewn  that  they  cannot  lawfully  charge 
the  statutory  rate,  it  must,  in  my  opinion,  be  regarded  not  only 
as  lawful  but  as  reasonable.  I  do  not  think  a  Court  of  law  would 
be  justified  in  entering  upon  an  inquiry  for  the  purpose  of  ascer- 
taining whether  the  legislature  had  authorized  an  unreasonable 
rate,  and  without  such  an  inquiry  it  would  be  manifestly  unjust 
to  hold  that  it  was  unreasonable.  In  PeeJc  v.  North  Staffordshire 
Railway  Company  (2)  the  alternative  rate  which  this  House 
found  to  be  unreasonable  was  not  authorized  by  statute ;  it  was 
an  arbitrary  charge  fixed  by  the  company  with  reference  to  the 
supposed  liability  of  marble  work  to  deterioration  during  its 
transit  by  rail.  I  venture  to  think  that  the  noble  Lords  who 
(1)  8  App.  Cas.  715.  (2)  10  II.  L.  0.  -173. 


236 


HOUSE  OF  LOEDS 


[VOL.  XII. 


H.  L.  (I.)    decided  that  case  would  have  hesitated  to  impugn  the  reasonable- 

1887      ness  of  the  alternative  rate  if  it  had  been  within  the  maximum 

Great     approved  by  both  Houses  of  Parliament  on  report  of  their  respec- 

EAT™o.  tive  committees. 

v-  It  was  argued,  however,  that,  although  the  higher  rate  is  in 

.  McCarthy.   .  5      '  ?         '  8  5 

  itself  reasonable,  the  two  rates  must  nevertheless  be  reasonable 

Lord  Watson.    .  _       _  _        _  •/v>-ii 

  inter  se ;  or,  m  other  words,  that  the  alternatives  offered  to  the 

public  will  cease  to  be  reasonable  whenever  the  lower  rate  for 
carriage  at  owner's  risk  is  so  small  in  amount  as  to  induce  all 
consignors  of  cattle  to  adopt  it.  That  argument  found  favour 
with  the  learned  Chief  Baron,  who  seems  to  have  thought  that 
the  fact  proved  by  Mr.  Stanton  that,  after  two  trials,  consignors 
ceased  to  send  their  cattle  at  the  higher  rate,  afforded  evidence 
of  its  unreasonableness.  But  I  cannot  assent  to  the  proposition 
that  a  rate  involving  the  ordinary  liability  of  carriers,  which 
would  be  lawful  and  reasonable  in  the  absence  of  a  lower  rate  at 
owner's  risk,  becomes  unreasonable  because  consignors  invariably 
prefer  the  lower  rate.  The  natural  tendency  of  all  consignors  is 
to  select  the  lower  rate  whenever,  in  their  estimation,  the  deduc- 
tion is  sufficient  to  cover  the  risk  which  they  undertake.  Even 
if  the  deduction  were  more  than  sufficient  for  that  purpose,  I 
cannot  understand  why  that  should  make  the  higher  rate  un- 
reasonable. It  may  afford  an  inducement  to  the  consignor  to 
elect  the  lower  rate,  but  it  cannot  in  my  opinion,  be  justly 
characterised  as  a  compulsitor  to  do  so.  The  circumstances  of  this 
case  are  very  different  from  those  of  Peek  v.  North  Staffordshire 
'Railway  Company  (1),  where  the  compulsitor  consisted  in  fixing 
the  higher  rate  at  an  amount  unwarranted  by  statute  and  per 
se  unreasonable. 

«  The  Court  of  Appeal  have  decided  against  the  appellant  com- 
pany, mainly  on  the  ground  that  the  company's  risk  rate  is 
clogged  with  conditions  which  limit  the  common  law  liability 
for  neglect  or  default  which  they  profess  to  undertake.  By  the 
terms  of  the  notice  the  company  intimate  that  in  consideration 
of  the  higher  rate  they  "  undertake  the  ordinary  risk  of  carriers 
in  respect  of  rail  transit  up  to  the  following  limits  :  neat  cattle 
a  sum  not  exceeding  £15,  pigs  and  sheep  a  sum  not  exceeding 

(1)  10  H.  L.  C.  473. 
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£2,  but  do  not  admit  liability  for  any  animals  dying  of  disease    H.  L.  (I.) 
or  arriving  at  destination  in  such  condition  as  to  be  able  to  walk  1887 
from  the  truck."  Geeat 

The  pecuniary  limits  of  liability  specified  in  the  notice  are  Ra^w™Co 
simply  those  which  are  fixed  by  sect.  7  of  the  Eailway  and  Canal 
Traffic  Act  1854.  The  notice  does  not  set  forth  or  refer  to  the 
relative  provisions  of  that  clause  which  empower  the  consignor 
to  enlarge  these  limits  by  declaring  the  value  of  his  live  stock  at 
the  time  of  their  delivery,  the  carriers  being  in  that  case  entitled 
to  charge  a  reasonable  percentage  on  the  excess  of  the  declared 
over  the  statutory  sum,  provided  they  have  duly  notified  such 
percentage  or  increased  rate  in  the  manner  prescribed  by 
1  Will.  4,  c.  68.  The  omission  of  a  reference  to  the  powers 
thus  conferred  by  statute  upon  the  consignor  cannot,  in  my 
opinion,  have  the  effect  of  making  the  statutory  limit  absolute, 
or  of  depriving  the  consignor  of  his  right  to  take  advantage  of 
these  provisions  if  he  chooses  to  do  so. 

The  concluding  part  of  the  notice,  which  relates  to  animals 
either  dying  of  disease  or  able  to  walk  from  the  truck  on  arrival 
at  their  destination,  is  a  curious  piece  of  composition,  and  its 
meaning  and  effect  were  very  fully  discussed  in  the  arguments 
addressed  to  us.  The  undertaking  of  the  company,  to  bear  the 
ordinary  risk  of  carriers,  including  of  course  all  risk  of  loss  or 
injury  occasioned  by  their  own  or  their  servants'  neglect,  is  ex- 
pressed in  terms  absolute  and  unqualified,  and  that  undertaking 
cannot,  I  apprehend,  be  cut  down  or  impaired  by  subsequent 
conditions  unless  these  are  expressed  in  terms  plain  and  free  from 
doubt.  It  cannot  be  presumed  that  the  appellants  meant  to 
adject  conditions  inconsistent  with  the  liability  which  they  had 
previously  undertaken  for  damage  arising  from  the  fault  of  them- 
selves or  of  those  for  whom  they  are  responsible. 

There  are  two  classes  of  animals  for  which  the  appellants  inti- 
mate that  they  do  not  admit  liability,  the  first  being  animals 
dying  of  disease,  and  the  second  those  arriving  at  their  destina- 
tions in  such  condition  as  to  be  able  to  walk  from  the  truck.  Had 
the  intimation  been  confined  to  the  first  of  these  classes,  the  con- 
struction of  the  sentence  would  have  been  free  from  difficulty.  In 
my  opinion  the  words  "  an  animal  dying  of  disease"  mean  an 
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H.  L.  (I.)    animal  whose  death  is  owing  to  natural  causes  and  not  to  the  act 
1887       or  default  of  any  person.  It  appears  to  me,  however,  that  animals 
q^at     arriving  in  such  a  condition  as  to  be  able  to  walk  from  the  truck, 
Ka^I^Co  may  include  animals  suffering  from  injuries  occasioned  by  the 
v.        neglect  or  default  of  the  company's  servants. 

I  therefore  read  the  words  "arriving  at  destination  in  such 
condition  as  to  be  able  to  walk  from  the  truck,"  as  applicable  not 
only  to  diseased  animals  but  to  cattle  which  have  received  injury 
during  their  journey  by  rail  through  the  neglect  or  default  of  the 
appellants'  servants ;  and  the  question  then  arises  how  are  the 
words  "  do  not  admit  liability,"  to  be  construed  ?  It  was  main- 
tained for  the  respondent  that  they  are  equivalent  to  notice  that 
the  appellants  do  not  "  undertake  "  any  liability  for  such  injured 
animals  and  therefore  constitute  an  illegal  exception  from  the 
risk  of  neglect  or  default  previously  undertaken.  That  argu- 
ment appears  to  me  to  attribute  to  the  words  "  do  not  admit  "  a 
meaning  which  they  do  not  naturally  bear  and  were  not  intended 
to  convey.  A  notice  that  the  company  do  not  admit  liability  is  not 
the  same  thing  as  a  notice  that  it  is  a  condition  of  their  carrying 
cattle  that  they  are  not  to  be  subject  to  liability  in  the  cases 
specified.  It  is  a  notice  that  in  these  cases  they  will  not  admit, 
but,  on  the  contrary,  will  dispute  their  liability,  or,  in  other  words, 
that  they  will  not  pay  until  it  is  shewn  to  their  satisfaction  or 
established  that  the  cattle  were  injured  through  the  neglect  or 
default  of  their  servants. 

It  was  suggested  that  in  that  view  of  the  meaning  of  the  words 
they  amount  to  a  threat  that  the  appellants  will  litigate  every 
claim  made  against  them  in  respect  of  cattle  able  to  walk  from 
the  truck.  Even  if  that  were  the  case  it  does  not  appear  to  me  to 
be  a  necessary  consequence  that  a  rate  which  in  the  absence 
of  such  an  intimation  would  be  lawful  and  reasonable  is  thereby 
made  unlawful  or  unreasonable.  The  object  of  the  intimation  is 
not  unintelligible.  Cattle  in  the  condition  described  may  be 
removed  from  the  railway  premises  without  a  word  being  said  as  to 
their  having  been  injured,  and  a  claim  subsequently  made,  the 
honesty  and  validity  of  which  the  appellants  have  no  proper 
means  of  testing.  They  have  the  right  to  dispute  such  claims 
whenever  they  are  made ;  and  I  do  not  think  it  is  wrong  or 
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contrary  to  law  that  a  company  should  inform  senders  of  cattle  that    H.  L.  (I.) 
these  claims  when  made  will  not  be  admitted  until  satisfactory  1887 
evidence  is  produced.    I  see  no  reason  to  doubt  that  the  intima-  gREat 
tion  was  made  in  good  faith,  and  it  does  not  appear  to  me  that  R^^™PCo 
the  respondent  has  any  real  cause  to  complain  of  the  information 
given  him.    The  case  might  have  been  very  different  if  it  had 
appeared  that  the  company  were  using  threats  for  the  purpose 
of  driving  timid  consignors  to  adopt  the  lower  rate  at  owner's 
risk. 

I  have  only  to  add,  that  although  the  question  as  to  the  reason- 
ableness of  the  condition  may  with  propriety  be  described  as  a 
jury  question,  yet  it  must  always,  in  my  opinion,  be  decided  by 
the  Bench.  When  it  arises  in  the  course  of  a  jury  trial  it  appears 
to  me  that  the  question  is  not  within  the  province  of  the  jury ; 
because  the  legislature  has  expressly  enacted  that  it  shall  be 
determined  by  "the  Court  or  judge,"  and  the  jury  is  neither 
the  one  nor  the  other.  I  think  that  in  such  a  case  the  presiding 
judge  is  bound  to  decide  upon  the  evidence  before  him  and  to 
direct  the  jury  accordingly ;  and  that  he  is  not  entitled  to  ask 
the  jury  to  find  the  facts  which  he  may  consider  it  necessary  to 
ascertain  in  forming  his  own  judgment. 

Being  of  opinion  that  the  condition  in  the  special  contract  has 
been  shewn  to  be  just  and  reasonable,  I  think  the  appellant  com- 
pany are  entitled  to  the  judgment  which  has  been  proposed. 

Lokd  Beam  well  : — 

My  Lords,  the  plaintiff  in  this  case  entered  into  an  agreement 
with  the  defendants  that  they  should  not  be  liable  to  him  if  his 
cattle  were  damaged  through  the  negligence  of  their  servants. 
They  have  been  damaged  through  such  negligence,  yet  the 
plaintiff  says  the  defendants  are  liable  to  him,  because  he  says 
the  agreement  that  they  should  not  be  liable  for  their  servants' 
negligence  was  unjust  and  unreasonable.  He  says,  true,  indeed, 
he  got  a  valuable  consideration  for  giving  up  their  liability, 
but  that  he  had  no  option  in  the  matter.  He  says  he  had  no 
option  of  having  his  cattle  carried  with  full  liability,  for  that 
the  defendants  only  offered  him  the  choice  of  two  alternatives, 
the  one  which  he  took,  and  another  which  provided  that  they 
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H.  L.  (I.)  should  not  be  liable  if  the  cattle  died  of  disease  on  the  journey, 
1887  or  could  walk  out  of  the  truck  on  its  arrival.  He  says,  there- 
Great     f°re>  that  being  offered  only  two  alternatives,  neither  of  which  he 


was  bound  to  accept,  he  is  not  a  volunteer  nor  a  free  agent,  and 


I  say  the  plaintiff  says  all  this.  In  truth,  I  dare  say  he  says 
nothing  of  the  sort.  He  certainly  did  not  say  it  till  the  case  got 
to  the  Court  of  Appeal.  I  dare  say  that  the  plaintiff  was  advised 
to  bring  his  action,  and  that  somehow  (to  quote  Barry  L.J.)  he 
would  be  able  to  "  wriggle  "  out  of  his  agreement.  I  agree  with 
the  Lord  Justice  that  it  is  shocking  that  such  attempts  are  so 
often  successful.  It  is  an  instance  of  the  mischievous  operation 
of  a  law  which  avoids  an  agreement  voluntarily  entered  into. 
It  is  an  invitation  to  dishonesty.  But  for  that  respect  which 
every  judge  ought  to  have  for  the  opinion  of  his  colleagues,  I 
believe  the  judgment  of  Barry  L.J.  would  have  been  for  the 
defendants.  There  is  really  nothing  unreasonable  in  such  an 
agreement  as  is  relied  upon.  I  will  not  repeat  what  I  said 
in  Manchester,  Sheffield,  and  Lincolnshire  Bailway  Company  v. 
Brown  (1).  It  is  one  of  the  bad  consequences  of  the  unfortunate 
construction  put  on  the  statute.  Here  is  a  man  who  for  years 
constantly  has  sent  his  cattle  at  a  reduced  fare  and  reduced 
liability,  with  a  full  knowledge  of  what  he  was  doing,  and  having 
had  for  years  the  benefit  of  the  reduction  in  charge,  seeks  to 
wriggle  out  of  the  bargain  he  made.  I  am  of  opinion  that  he  is 
not  entitled  in  point  of  law  to  do  so. 

"With  great  respect  to  the  judges  of  the  Court  of  Appeal,  I 
think  their  judgment  cannot  be  supported.  In  the  first  place, 
the  plaintiff  knew  nothing  of  the  notice  which  he  says  impro- 
perly limited  the  responsibility  of  the  company  when  carrying 
at  carrier's  risk.  He  cannot  say,  therefore,  that  only  two  alter- 
natives were  offered  to  him,  neither  of  which  he  was  bound  to 
accept.  If  he  did  not  like  the  alternative  which  he  accepted  he 
should  have  inquired  what  was  the  other.  He  voluntarily,  there- 
fore, accepted  the  offer  made  him.  I  have  said  he  got  an 
equivalent.    I  do  not  understand  it  to  be  disputed  that  he  got 
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an  equivalent.    If  it  is,  I  find  it  as  a  fact  against  the  plaintiff.    H.  L.  (L) 
And  I  do  so,  not  because  I  know  anything  of  cattle  carrying,  but  1887 
because  lie  does,  and  for  years  and  time  after  time  has  availed  Great 
himself  of  sending  his  cattle  at  owner's  risk.  Ra^ayCo 

But,  further,  if  the  plaintiff  did  not  like  the  terms  of  owner's 
risk,  he  should  have  insisted  on  his  cattle  being  carried  at 
carrier's  risk,  disregarding  the  notice.  It  was  said  that  he  could 
not  have  enforced  this,  because  the  defendants  are  not  common 
carriers  of  cattle.  I  cannot  see  why  they  are  not.  The  notice 
relied  on  would  not  prevent  it.  It  will  be  a  strange  consequence 
of  Peek  v.  North  Staffordshire  Raihvay  Company  (1)  that  railway 
companies,  not  common  carriers,  but  receiving  what  they  like, 
cannot  regulate  the  terms  on  which  they  will  receive.  Suppose 
an  elephant  was  brought  to  them  to  carry,  must  they  be  liable 
for  their  servants'  negligence  in  its  carriage  notwithstanding 
their  refusal  to  carry  unless  it  was  agreed  they  should  not  be  ? 

But,  further,  I  cannot  read  the  clause  not  admitting  liability 
as  it  has  been  read  in  the  Court  of  Appeal.  What  was  meant  by 
the  author  of  the  foolish  thing,  I  know  not,  perhaps  a  limitation 
of  liability.  But  the  question  is  not  what  was  meant,  but  what 
was  said.  And  I  declare  I  think  the  right  meaning  is  the 
natural  meaning,  viz.,  in  the  case  of  animals  dying  of  disease  on 
the  journey,  or  being  able  to  walk  out  of  the  truck  at  the  end, 
liability  is  not  admitted,  it  must  he  proved.  I  am  not  sure  this 
was  not  intended.  Anyhow  it  is  what  is  said,  and  I  see  no 
reason  for  altering  the  natural  meaning.  If  so,  it  is  rather  a 
good  thing  for  the  public,  as  admitting  by  implication  liability 
in  all  but  the  excepted  cases.  It  does  not  affect  the  bargain,  but 
at  the  utmost  what  is  to  be  proved. 

Still  further,  if  it  is  not  the  same  point.  Suppose  cattle  were 
consigned  at  carrier's  risk,  and  suppose  the  consignor  knew  of 
the  notice,  and  suppose  cattle  died  on  the  journey  from  disease 
contracted  through  defendants'  negligence, — an  ingenious  sug- 
gestion, though  not  very  practical,— or  suppose  cattle  injured  by 
negligence  could  walk  out  of  the  truck  ;  surely  the  consignor 
might  say,  I  care  not  what  you  admit,  you  are  liable.  Would  it 
not  be  true  ?    I  think  it  would. 

(1)  10  II.  L.  C.  173. 
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H.  L.  (I.)  If  the  clause  means  no  liability  it  is  either  void  or  not.  The 
1887  argument  is  that  it  is  wrong,  and  therefore  the  plaintiff  was  not 
Geeat     bound  to  agree  to  it.    But  if  wrong,  it  was  null,  and  so  un- 

v.  Finally,  I  am  called  on  to  say  that  the  clause  in  the  contract 

McCarthy.  t  .  .  n  ,  , 

which  the  plamtin  entered  into  was  not  just  and  reasonable. 

That  is  a  matter  of  fact.    I  am  satisfied  it  was  both. 

I  cannot  agree  that  the  notice  of  a  limit  of  liability  for  cattle, 
horses,  and  swine  is  objectionable.  It  does  not  preclude  insur- 
ance, but  applies  when  there  is  none.  I  think  the  judgment 
should  be  reversed. 

Lokd  FitzGerald  : — 

My  Lords,  I  concur  in  opinion  with  my  noble  and  learned 
friends  that  the  contract  which  the  plaintiff  entered  into  with 
the  defendant  company  was  a  just  and  reasonable  contract. 

The  operation  of  the  statute  is,  that  no  general  notice  given 
by  the  company  shall  be  valid  in  law  for  the  purpose  of  limiting 
their  common  law  liability,  but  such  liability  may  be  limited  by 
terms  expressed  in  a  signed  contract  such  as  shall,  in  the  opinion 
of  the  Judge  or  Court,  be  just  and  reasonable. 

The  cattle  were  shipped  at  Cork  by  Thomas  Sheedy  &  Sons,  a 
Cork  firm  representing  the  plaintiff. 

Thomas  Sheedy,  the  father,  stated  he  had  been  forty-five  years 
in  this  shipping  trade,  but  on  cross-examination,  says,  "  Never 
heard  of  there  being  two  rates."  I  cannot  for  one  moment  trust 
this  statement,  or  believe  it  to  be  accurate,  but  must  conclude 
that  Mr.  Thomas  Sheedy  forgot  what  he  had  been  doing  every 
week  (probably  for  years  past),  signing  consignment  notes  of 
cattle,  stating  "  the  company  have  two  rates  for  the  conveyance 
of  cattle."  His  son,  John,  is  more  cautious.  He  says  "  I  never  saw 
any  rate  but  the  one.  I  sign  almost  every  Friday  consignment 
notes."  What  he  calls  a  consignment  note  is  the  special  con- 
tract with  the  company  containing  a  statement  of  the  two  rates 
(the  ordinary  or  risk  rate  and  the  reduced  rate),  and  by  which 
the  shipper  requires  the  company  "  to  receive  and  forward  the 
cattle  to  be  carried  at  the  reduced  rate."  If  Mr.  Sheedy  the 
elder  and  his  son  were,  as  they  allege,  ignorant  of  the  two  rates, 
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it  is  because  they  failed  to  use  their  eyes,  or  to  make  any  the    H.  L.  (I.) 

least  inquiries  on  the  subject ;  and  no  doubt  if,  since  1880,  they  1-887 

had  asked  any  of  their  principals  at  which  of  the  two  rates  they  great 

should  send  their  cattle,  the  answer  would  have  been,  of  course,  Western 
'  Railway  Co. 

"  At  the  lowest,  we'll  take  our  chance." 

It  was  urged  that  there  was  really  no  alternative  rate  of  which 
the  shippers  had  notice  at  which  they  could  ship  at  the  risk  of 
the  company.  This  allegation  seems  to  me  to  be  unfounded  in 
fact.  The  shippers  well  knew  the  reduced  rate,  and  the  notice 
posted  in  1880,  which  continued  to  be  posted  in  the  office  to  at 
least  the  commencement  of  this  action,  expressly  stated  that 
"the  company's  risk  rate  is  10  per  cent,  over  and  above  the 
before-mentioned  owner's  risk  rate,"  but  Mr.  Stanton  has  proved 
that  "  after  two  trials  shippers  ceased  to  go  at  the  higher  rate." 
That  is  to  say,  they  deliberately  adopted  the  reduced  rate,  and 
ceased  to  make  any  inquiries  about  the  other. 

The  decision  of  the  Court  of  Appeal  seems  to  have  rested  very 
much  on  the  concluding  passage  of  the  notice  posted  in  the  com- 
pany's office,  viz.,  "  but  do  not  admit  liability  for  any  animals 
dying  of  disease,  or  arriving  at  destination  in  such  condition  as 
to  be  able  to  walk  from  the  truck." 

Thus  the  Lord  Chancellor  of  Ireland  observes  upon  it :  "  How 
can  such  a  rate,  with  the  addition  of  such  a  term,  be  regarded  as 
a  reasonable  alternative  ?  It  lay  upon  the  defendants  to  prove  a 
just  and  reasonable  alternative,  unshackled  by  illegal  and  void 
conditions."  And  his  Lordship's  judgment  seems  very  much,  if 
not  entirely,  to  rest  on  that  foundation.  FitzGibbon  L.J.  says 
that  "  the  notice  when  produced  contained  two  fatal  conditions ;" 
and  the  judgment  of  Naish  L.J.  is  in  accordance  with  the  Lord 
Chancellor's. 

I  have  some  difficulty  in  reading  the  judgment  of  Barry  L.J. 
otherwise  than  as  in  effect  a  dissent,  though  he  formally  assents 
to  the  decision  of  the  Court.  He  says,  inter  alia  :  "  I  have  had 
considerable  doubts  about  the  case,  and  frankly  confess  my 
reluctance  to  let  a  man  escape  from  the  consequences  of  his 
solemn  and  deliberate  contract,  into  which  he  has  entered  with 
as  much  knowledge  of  its  legal  effects  and  its  possible  result  as 
any  man  in  this  Court.     The  cattle  dealers  enter  into  these 
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H.  L.  (I.)    contracts  voyage  after  voyage,  regardless  of  any  alternative/simply 
1887      availing  themselves  of  the  lower  rate,  putting  money  thereby  into 
their  pockets  so  long  as  the  chance  is  favourable,  but  then  when 
HahIway^Co  casua^es  occur  they  seek  to  wriggle  out  of  their  engagement  by 

v.  all  the  technicalities  afforded  by  the  Eailway  and  Canal  Traffic 
McCarthy.    .    .  „ 

  Act. 

I  may  observe  that  no  judge  on  the  Irish  Bench  has  had  more 
experience  of  such  cases  than  the  Lord  Justice.  He  adds:  "I 
would  be  disposed  to  be  of  opinion  that  this  contract  per  se  on 
the  face  of  it  affords  evidence  of  two  things,  viz.,  an  unreason- 
able condition  on  the  part  of  the  company,  and  an  offer  by  them 
of  a  reasonable  alternative."  And  when  he  comes  to  deal  with 
the  "fatal  conditions/'  he  adds:  "I  feel  great  reluctance  to 
decide  against  the  company  upon  this  notice.  It  was  never, 
according  to  his  own  evidence,  seen  by  the  plaintiff  or  his  agent. 
If  it  were  seen,  it  would  not  in  the  least  have  affected  his  volition 
in  adopting  the  low  rate." 

I  concur  in  the  Lord  Justice's  reasons  so  far  as  I  have  stated 
them,  and  the  case  stands  shortly  thus.  There  were  three  rates  : 
1.  The  statutable  maximum  rate  ;  2.  The  company's  risk  rate, 
which  was  substantially  less  than  the  parliamentary  rate  ;  3.  The 
owner's  risk  rate,  which  was  10  per  cent,  lower  than  the  com- 
pany's risk  rate. 

The  cattle  dealers  must  be  taken  to  have  known  the  parlia- 
mentary rate.  They  did  know  what  the  reduced  or  owner's  risk 
rate  was,  and  they  did  know,  or  could  without  any  difficulty  have 
ascertained,  that  the  alternative  rate  offered  was  10  per  cent, 
above  the  owner's  risk  rate. 

Messrs.  Sheedy  &  Sons,  who  are  to  be  identified  with  the  plain- 
tiff, having  the  fullest  knowledge  or  means  of  information,  and 
having  from  week  to  week  and  from  year  to  year  adopted  for 
their  principals,  and  obtained  the  pecuniary  benefits  flowing  from, 
the  reduced  rate,  now  turn  round  and  allege  that  this  special 
contract  is  unreasonable  and  unjust,  and  does  not  afford  sufficient 
protection  from  being  unjustly  dealt  with.  In  my  opinion  the 
allegation  is  entirely  unfounded. 

There  remains  to  be  considered  the  concluding  provisions  of 
the  alternative  which  are  said  to  be  "  fatal  and  illegal,"  and  to 
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have  rendered  void  the  company's  offer  to  accept  the  carriers'    H.  L.  (I.) 
risk  at  common  law.  1887 
I  do  not  think  it  necessary  to  pause  on  the  limitation  as  to  the  Geeat 
value  of  neat  cattle ;  that  was  satisfactorily  disposed  of  in  the  r^d^^Co. 
Exchequer  Division,  and  by  my  noble  and  learned  friend  (Lord  McC^THY 
Watson) ;  but  as  to  the  "  do  not  admit  liability,"  &c,  these  words   

'  .  .  Lord  FitzGerald. 

do  not  seem  to  import  any  exception  or  exemption  out  of  the  pre-   

vious  "  undertake  the  ordinary  risk  of  carriers,"  nor  could  they 
have  that  operation.  As  carriers  of  cattle  the  company  may  be 
liable  for  the  loss  of  animals  dying  on  the  journey.  If,  receiving 
an  animal  alive,  they  deliver  a  dead  carcase  at  the  end  of  the 
journey  they  are  prima  facie  liable,  but  if  the  animal  died  on 
the  journey  from  disease,  which  may  have  been  contracted  before 
it  was  received  by  the  company,  then  the  company  may  or  may 
not  have  incurred  responsibility,  and  all  that  the  notice  asserts 
is :  in  such  a  case  we  do  not  admit  liability,  we  leave  that  to  be 
determined  on  the  facts.  It  seems  to  me  to  be  very  harmless,  so 
innocuous  as  not  even  to  shift  the  onus  of  proof,  and  certainly 
not  open  to  be  described  as  a  "  fatal  condition." 

The  remaining  term  of  the  notice,  "  or  arriving  at  destination 
in  such  condition  as  to  be  able  to  walk  from  the  truck  "  is  some- 
what more  difficult  of  explanation. 

It  does  happen  that  cattle  having  to  come  a  long  journey  by 
sea  and  land,  such  as  from  Cork  to  Colney  Hatch,  arrive  in  such 
a  condition  as  to  be  unable  to  rise,  or  if  raised,  to  walk,  and  have 
to  be  slaughtered.  In  such  a  case  there  is  prima  facie  a  liability 
on  the  carrier  ;  but  he  has  the  opportunity  of  examination  and  of 
shewing  that  the  condition  of  the  cattle  did  not  arise  from  any 
cause  for  which  the  carrier  is  responsible.  There  is  another  state 
of  facts  to  be  provided  for,  viz.,  where  the  cattle  on  arrival  are 
"  able  to  walk  from  the  truck,"  and  be  delivered  to  and  removed 
by  the  owner  or  consignee.  In  such  cases  and  to  guard  them- 
selves against  subsequent  claims  which  they  may  have  but  small 
means,  if  any,  of  investigating,  the  carriers  say,  "  We  do  not 
admit  liability,  you  must  establish  it."  The  same  criticism 
applies  to  this  as  to  the  other  cases;  "do  not  admit"  does  not 
amount  to  any  exception,  exemption,  or  condition  affecting 
ultimate  resp  onsibility. 
Vol.  XII.  3  S 
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H.  L.  (I.)       The  judgment  which  I  delivered  in  Manchester,  Sheffield,  and 
1887       Lincolnshire  "Railway  Company  v.  Brown  (1)  was  made  the  subject 
in  the  Exchequer  Division  of  criticism  which  I  do  not  think  it 
EailwayRCo  use^  ^°  answer  or  t°  observe  upon.    I  adhere  to  the  opinion 

v.  I  expressed  in  that  case,  which  receives  ample  confirmation  in 
McCarthy.  .  . 

your  Lordships'  present  judgment. 

The  principal  ground  on  which  the  judgment  of  the  Exchequer 
Division  rested  was  practically  abandoned  in  the  Court  of  Appeal, 
and  has  not  been  argued  at  your  Lordships'  bar.  It  is  unneces- 
sary, therefore,  to  observe  upon  it. 

I  agree  that  the  order  appealed  from  should  be  reversed. 

Order  appealed  from  reversed ;  judgment  to  be  entered 
in  the  action  for  the  defendants,  with  costs ;  the 
respondent  to  fay  the  costs  in  the  Court  of  Ap- 
peal, and  the  costs  of  the  appeal  to  this  House; 
cause  remitted  to  the  Exchequer  Division  in 
Ireland. 

Lords'  Journals  14th  Feb.  1887. 

Solicitors  for  appellants :  B.  B.  Nelson,  for  J,  &  C.  Ambrose, 
Dublin. 

Solicitors  for  respondent :  Williamson,  Hill,  &  Co.,  for  E.  A. 
Beytagh,  Dublin. 

(1)  8  App.  Cas.  703. 
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GEQKGE  BAKER  and  Others   ....    Appellants  ;    H- L-  (E  ) 

1887 

AND  I  

THE  OWNERS  OF  THE  "  THEODORE  R.)  r, 
_        „  >  Respondents. 

RAND"  J 

THE  "  THEODORE  H.  RAND." 

Ship — Collision — Liability  for  infringing  Regulations — Regulations  for  prevent* 
ing  Collisions  at  Sea,  Arts.  14,  22 — Merchant  Shipping  Act  1873  (36  &  37 
Vict.  c.  85)  s.  17. 

A  ship  failing  to  obey  one  of  the  Regulations  for  preventing  collisions 
whereby  a  collision  occurs  is  not  to  be  deemed  to  be  in  fault  within  the 
Merchant  Shipping  Act  1873  (36  &  37  Vict.  c.  85)  s.  17,  if  the  circum- 
stances were  such  that  a  competent  seaman  exercising  reasonable  care 
could  not  have  discovered  that  the  regulation  was  in  fact  applicable. 

Of  two  sailing  ships  approaching  one  another  the  S.  was  running  free  and 
the  T.  was  close-hauled  on  the  port  tack.  It  was  therefore  the  duty  of  the 
T.  to  keep  her  course  in  accordance  with  arts.  14,  22  of  the  Regulations  for 
preventing  collisions  at  sea  (1884),  but  those  navigating  the  T.,  in  the 
belief  that  the  S.  was  close-hauled  on  the  starboard  tack,  ported,  whereby  a 
collision  occurred  : — - 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  since  with 
ordinary  skill  and  by  the  exercise  of  reasonable  care  those  navigating 
the  T.  could  not  have  ascertained  that  the  S.  was  running  free,  the  T.  was 
not  to  be  deemed  to  be  in  fault  within  the  Merchant  Shipping  Act  1873 
(36  &  37  Vict.  c.  85)  s.  17. 

Appeal  from  a  decision  of  the  Court  of  Appeal  in  an  action  in 
rem  brought  by  the  appellants  against  the  Theodore  H.  Band  for 
damage  arising  out  of  a  collision.  The  owners  of  the  Theodore  H. 
Rand  counter-claimed  for  damages. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
delivered  by  Lord  Herschell. 

The  appellants  in  this  case,  who  are  the  plaintiffs  in  the  action, 
were  the  owners  of  the  Statesman,  a  brigantine  of  150  tons  register, 
which  was  sunk  whilst  on  a  voyage  from  South  Shields  to  the  Isle 
of  Wight,  owing  to  a  collision  with  the  respondents'  vessel,  a  full- 
rigged  ship  of  1198  tons  register,  called  the  Theodore  II.  Band. 

The  collision  took  place  between  4  and  5  on  the  morning  of 

3         S  2 
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H.  L.  (E.)  the  3rd  of  February  1884  about  five  miles  to  the  S.W.  by  S.  of 

1887  Beachy  Head. 

Baker  All  the  crew  of  the  Statesman,  except  one  man  who  was  below 

Owners  a^  tne  ^me       tne  c°llisi°n>  were  drowned.     It  was  therefore 

of  the  impossible  to  call  any  witness  from  that  vessel  to  speak  to  her 

JL  HEODORE 

H.  Eand."  manoeuvres  prior  to  the  disaster. 

The  rpkg  master  mate,  and  several  of  the  crew  of  the  Theodore  H. 

Theodore  *  . 

H.  Eand.'*  Band  were  called  as  witnesses.  Their  story  was  as  follows  : — That 
the  Theodore  H.  Band  was  close-hauled  on  the  port-tack  heading 
E.,  the  wind  being  light  from  the  N.N.E.  That  the  weather  was 
dark  and  hazy.  That  the  red  light  of  the  Statesman  was  seen  about 
half  a  point  or  a  point  on  the  starboard  bow  of  the  Theodore  H. 
Band  about  half  to  three  quarters  of  a  mile  distant.  That  the 
red  light  was  watched,  and  as  it  kept  open  the  helm  of  the  Theodore 
H.  Band  was  for  a  short  time  put  hard-a-port.  That  this  brought 
the  Statesman's  red  light  about  two  points  on  the  port  bow  of  the 
other  vessel.  That  the  green  light  of  the  Statesman  was  then  seen, 
and  almost  immediately  afterwards  the  collision  occurred,  the 
stem  of  the  Statesman  coming  into  contact  with  the  port  bow  of 
the  Theodore  H.  Band. 

Upon  the  trial  before  Butt  J.  he  pronounced  the  Theodore  H. 
Band  alone  to  blame.  This  judgment  was  reversed  by  the  Court 
of  Appeal  (Baggallay  L.J.  Sir  J.  Hannen  and  Lindley  L.J.)  who 
were  of  opinion  that  there  was  no  sufficient  evidence  to  establish 
blame  on  the  part  of  either  vessel. 

Against  this  decision  the  present  appeal  was  brought. 

July  19,  20,  22,  1886.  Sir  B.  Webster  Q.C.  and  G.  Ball  Q.C. 
(A.  E.  Nelson  with  them)  for  the  appellants,  contended  (inter 
alia)  that  the  Statesman  was  running  free  ;  that  the  Theodore  IT. 
Band  (being  close  hauled)  had  infringed  arts.  14  and  22  of  the 
Begulations  for  preventing  collisions  at  sea  in  porting  when  she 
should  have  kept  her  course  (1) ;  that  she  must  therefore  "  be 
deemed  to  be  in  fault "  under  the  Merchant  Shipping  Act  1873 
(36  &  37  Yict.  c.  85)  s.  17,  and  that  it  was  no  answer  to  say  that 
those  navigating  the  Theodore  H.  Band  could  not  have  dis- 
covered that  the  Statesman  was  running  free ;  and  referred  to  The 

(1)  For  Begulations  of  1884,  see  Order  in  Council,  9  P.  D.  247,  253. 


VOL.  XII.] 


AND  PKIYY  COUNCIL. 


249 


Khedive  (1).    They  also  contended  that  independently  of  the   H.  L.  (E.) 
Statute  and  Eegulations  the  Theodore  E.  Band  was  (upon  the  1887 
evidence)  guilty  of  negligence.  Baker 


Finlay  Q.C.  and  Baden  Powell  (Sir  W.  Phillimore  with  them) 


V. 

Owners 

OF  THE 


for  the  respondents  contended  that  the  evidence  shewed  that 

those  navigating  the  Theodore  E.  Band  believed  and  were  justified  The 

in  believing  that  the  Statesman  was  close-hauled  on  the  starboard  "  Theodore 
&.                                                         .                         H.  Band." 
tack ;  that  in  that  belief  the  Theodore  E.  Band  in  porting  was   

acting  rightly  and  in  accordance  with  arts.  14  and  22  of  the  Eegu- 
lations, and  that  she  was  therefore  not  to  be  deemed  to  be  in  fault 
under  the  statute.  They  also  contended  that  it  being  doubtful 
upon  the  evidence  whether  the  Statesman  was  running  free  or 
close-hauled  the  question  upon  the  Eegulations  did  not  arise ; 
and  that  the  Theodore  E.  Band  was  not  guilty  of  negligence. 

Sir  B.  Webster  Q.C.  replied. 

The  House  took  time  for  consideration. 


Feb.  14,  1887.  Lokd  Herschell  (after  stating  the  facts  as 
above  given,  proceeded  as  follows : — ) 

My  Lords,  the  most  important  question  argued  before  your 
Lordships  was  whether  those  navigating  the  Theodore  E.  Band 
had  infringed  any  of  the  Eegulations  for  preventing  collisions  at 
sea,  and  must  therefore  be  held  to  blame.  It  was  contended  that 
they  had  infringed  arts,  14  and  22.  The  Statesman,  it  was  said, 
was  running  free,  whilst  the  Theodore  E.  Band  was  close-hauled ; 
it  was,  therefore,  the  duty  of  the  Statesman  to  keep  out  of  the 
way  of  the  Theodore  E.  Band,  and  the  duty  of  the  latter  vessel  to 
keep  her  course,  and  as  she  admittedly  had  not  done  so,  but 
ported,  she  must  be  held  to  be  in  fault. 

v\  [  There  was  no  question  that  the  Theodore  E.  Band  was  close- 
hauled,  but  there  was  some  controversy  at  the  Bar  on  the  part  of 
the  respondents  whether  the  Statesman  was  running  free.  The 
Court  of  Admiralty  and  the  Court  of  Appeal  both  came  to  the 
conclusion  that  she  was  running  free,  and  I  see  no  reason  to 
think  that  their  conclusion  was  incorrect.    This  being  so,  there 

(1)  5  App.  Cas.  870. 
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H.  L.  (E.)  can  be  no  doubt  that  the  Theodore  H.  Band  did,  in  point  of  fact, 

1887  fail  to  obey  the  rule.  The  appellants  contend  that  this  is  enough 

Baker  *°  establish  her  liability,  and  that  it  matters  not  whether  those 

Owners  wno  were  navigating  her  knew,  or  had  the  means  of  knowing,  that 

op  the     they  were  infringing  the  rule. 
1  'Theodore 

H.  Rand."      I  am  of  opinion  that  this  view  cannot  be  supported.    In  the 

The  case  of  The  Beryl  (1)  the  present  Master  of  the  Kolls  used  the 
"  Theodore  ■ 

H.  Rand."  following  language  in  relation  to  the  ^Regulations  for  preventing 
Lord  Herscheii.  collisions  at  sea  :  "  When  you  speak  of  rules  which  are  to  regu- 
late the  conduct  of  people,  those  rules  can  only  apply  to  circum- 
stances which  must  or  ought  to  be  known  to  the  parties  at  the 
time ;  you  cannot  regulate  the  conduct  of  people  as  to  unknown 
circumstances.  When  you  instruct  people,  you  instruct  them  as 
to  what  they  ought  to  do  under  circumstances  which  are,  or  ought 
to  be,  before  them.  When  you  say  that  a  man  must  stop  and 
reverse,  or,  I  will  say,  slacken  his  speed,  in  order  to  prevent  risk 
of  collision,  it  would  be  absurd  to  suppose  that  it  would  depend 
upon  the  mere  fact  that  there  was  risk  of  collision,  if  the  circum- 
stances were  such  that  he  could  not  know  there  was  risk  of  colli- 
sion. I  put  some  instances  during  the  argument  to  shew  that 
that  was  so.  .  .  .  How  can  you  regulate  their  conduct  if  neither 
can  see  the  other  until  they  are  close  together  ?  It  is  absurd  to 
suppose  that  you  could  regulate  their  conduct,  not  with  regard  to 
what  they  can  see,  but  to  what  they  cannot  see.  Therefore  the 
consideration  must  always  be  in  these  cases,  not  whether  the  rule 
was  in  fact  applicable,  but  were  the  circumstances  such  that  it 
ought  to  have  been  present  to  the  mind  of  the  person  in  charge 
that  it  was  applicable." 

I  entirely  concur  in  the  view  thus  expressed,  and  adopt  the 
language  of  the  learned  judge. 

The  next  question  that  arises  is  whether  those  in  charge  of  the 
Theodore  H.  Band  ought  to  have  known  that  the  Statesman  was 
running  free,  or,  in  other  words,  whether  they  could,  with  ordinary 
skill  and  by  the  exercise  of  reasonable  care,  have  ascertained 
what  the  fact  was.  Upon  this  the  Courts  below  have  differed  in 
their  conclusions.  The  question  is  of  course  most  material,  for 
the  allegation  on  the  part  of  those  navigating  the  Theodore  H. 
(1)  9  P.  D.  137, 138. 
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Band  is  that  they  believed  the  other  vessel  to  be  close-hauled,   H.  L.  (E.) 
and  therefore  ported,  whereas,  if  she  was  not  only  in  fact  running  1887 
free,  but  could  have  been  ascertained  by  them  to  be  so,  there  can  baker 

be  no  doubt  as  to  their  default.  ~  v- 

Owners 

Butt  J.  (and  I  gather  that  the  Trinity  Masters  agreed  with  ^ofthe 
him)  was  of  opinion  that  the  officers  of  the  Theodore  H.  Band   h.  Rand." 

might  and  ought  to  have  seen  that  the  Statesman  was  not  close-  The 

u  Theodore 

hauled.    The  Court  of  Appeal  took  a  different  view,  and  were   h.  Band." 
advised  by  the  nautical  gentlemen  who  assisted  them  that  there  Lord  Sscheii. 
was  not  sufficient  evidence  to  shew  that,  by  the  exercise  of  any 
reasonable  care  and  diligence  on  the  part  of  the  Theodore  H.  Band, 
it  could  have  been  ascertained  that  the  Statesman  was  running 
free  and  was  not  close-hauled. 

We  are  invited  to  adopt  the  view  taken  by  the  learned  judge 
and  his  assessors  in  the  Admiralty  Court,  and  reject  that  taken 
by  the  Court  of  Appeal.  It  is,  of  course,  not  sufficient  for  the 
appellants  to  establish,  even  if  they  could  do  so,  that  it  might 
have  been  discovered  by  extraordinary  care  or  skill  that  the 
Statesman  was  not  close-hauled;  it  is  incumbent  upon  them  to 
prove  that  a  competent  seaman  exercising  reasonable  care  would 
have  discovered  it.  Now,  upon  a  review  of  the  facts  deposed  to 
in  evidence,  the  skilled  nautical  assessors  who  assisted  the  Court 
of  Appeal  have  come  to  a  conclusion  on  this  point  adverse  to  the 
appellants.  I  think  it  would  be  a  strong  measure,  in  the  face  of 
this  opinion,  for  your  Lordships  to  hold  that  those  in  charge  of 
the  Theodore  H.  Band  exhibited  in  this  respect  a  want  of  reason- 
able care  or  skill.    And  I  am  not  satisfied  that  they  did  so. 

[Lokd  Hekschell  then  discussed  the  appellants'  contention 
that,  independently  of  the  point  above  decided,  the  Theodore  H. 
Band  had,  as  a  matter  of  fact  upon  the  evidence,  been  negli- 
gently navigated,  and  concluded  as  follows : — ] 

Under  these  circumstances  I  am  not  prepared  to  advise  your 
Lordships  to  reverse  the  judgment  of  the  Court  of  Appeal  and 
pronounce  the  respondents  to  blame  on  the  ground  that  the  chief 
officer  of  their  vessel  was  guilty  of  the  negligence  imputed  to 
him.  Although  I  feel  the  weight  of  the  appellants'  argument,  I 
do  not  think  the  facts  upon  which  it  must  rest  have  been  so 
clearly  established  that  it  would  be  safe  to  found  a  judgment 
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H.  L.  (E.)  against  the  respondents  on  the  case  now  set  up  for  the  first  time 

1887  at  the  bar  of  your  Lordships'  House. 

Baker  Upon  the  whole,  therefore,  I  move  that  the  judgment  appealed 

Owners  ^rom  ^e  a^rme(^>  anc^  tne  appeal  dismissed,  with  costs. 

OF  THE 

<•  Theodore 

H.  Rand."    LOED  BrAMWELL  : — 
The 

"Theodore      My  Lords,  I  have  been  favoured  with  a  copy  of  the  opinion  of 
'        '    my  noble  and  learned  friend  who  has  just  addressed  your  Lord- 
ships, and  I  entirely  agree  in  his  reasoning  and  in  his  conclusion. 


Lord  FitzGerald  (after  stating  the  facts,  proceeded  as  follows : — ) 

My  Lords,  has  it  been  established  on  the  part  of  the  Theodore 
H.  Band  that  it  was  impossible  for  the  officer  of  that  ship,  under 
the  circumstances  in  which  he  was  placed,  and  by  any  amount  of 
care  and  diligence,  to  ascertain  the  true  position  of  the  Statesman, 
and  that  she  was  not  close-hauled,  and  was  running  free  ? 

This  was  the  question  which  was  so  very  much  pressed  on  us 
on  behalf  of  the  Statesman,  and  it  depends  on  the  proper  inference 
to  be  drawn  from  the  evidence  of  Knowlton,  the  chief  officer  of 
the  Theodore  H.  Hand. 

On  the  most  careful  examination  of  his  statements,  I  have  not 
been  able  to  see  that  he  is  not  entitled  to  credit,  and  I  have  come 
to  the  conclusion,  though  with  considerable  hesitation,  that  it  was 
not  practicable  for  him  to  have  ascertained  the  position  of  the 
Statesman.  He  judged  erroneously  that  she  was  close-hauled,  but 
the  question  is,  are  the  owners  of  the  Theodore  H.  Band  respon- 
sible for  this  error  ? 

Upon  this  point  of  the  case,  it  seems  to  me  to  be  desirable  that 
your  Lordships'  reasons  should  be  so  expressed  as  to  leave  no 
opening  for  the  supposition  that  the  ship  may  not  be  liable  for 
an  error  in  judgment  of  the  officer  in  charge,  even  where  that 
officer  acted  bona  fide  according  to  the  best  of  his  judgment  and 
under  circumstances  of  difficulty.  The  Statesman  not  being  to 
blame,  the  onus  was  then  cast  on  the  owners  of  the  Theodore  to 
shew  that  she  was  not  to  blame. 

Baggallay  L.J.  rather  reverses  the  position,  when  he  says: 
"  I  have  come  to  the  conclusion  that  there  is  not  sufficient  evi- 
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dence  in  this  case  to  shew  that,  by  the  exercise  of  any  reasonable  H.  L.  (E.) 

care  or  diligence  on  the  part  of  those  on  board  the  Theodore  .887 

H.  Band,  the  actual  course  which  the  Statesman  was  pursuing  bakek 

could  have  been  ascertained."    The  learned  Lord  Justice  places  0w£EES 

the  onus  of  proof  on  the  Statesman,  and  in  using  the  flexible     of  the 

r  ...  "Theodoee 

term  "reasonable  "  leaves  an  opening  for  misconception.  h.  Eand." 

Lindley  L.J.  deals  with  this  part  of  the  case  somewhat  more  ££mTnE 

J  r  «  Theodore 

fully,  and  is  reported  to  have  said  :  "  The  conclusion  was  wrong,   H.  Eand." 

and  therefore  what  the  Theodore  H.  Band  did  was  wrong,  and  that  Lord  FitzGeraid. 
raises  the  real  difficulty,  or  what  I  have  felt  all  throughout  to  be 
the  real  difficulty  in  the  case.  But  the  exigency  of  the  statute 
is  very  strict,  and  we  must  have  regard  to  the  statutory  enact- 
ment, which  is  the  17th  section  of  the  36  &  37  Yict.  c.  85,  and 
although  the  language  of  it  is  very  wide,  I  cannot  construe  that 
section  as  applying  to  a  case  where  a  man  acts  perfectly  bona 
fide,  and  makes  a  mistake  for  which  he  is  not  in  any  way  morally 
to  blame.  The  position  of  affairs  was  this — I  am  stating  the 
conclusion  at  which  I  have  arrived  from  the  evidence — that  the 
persons  on  board  the  Theodore  H.  Band  could  not  by  any  amount 
of  reasonable  diligence  have  ascertained  what  the  course  of  the 
other  ship  was,  whether  she  was  free,  or  whether  she  was,  as  they 
supposed,  close-hauled  on  the  starboard  tack.  It  seems  plain, 
when  one  comes  to  investigate  these  rules,  that  such  a  state  of 
things  might  arise.  Then  if  a  man  is  not  in  a  position  to  find 
out  what  the  other  ship  is  doing,  if  he  cannot  with  reasonable 
diligence  find  it  out,  and  happens  to  make  a  mistake,  is  he  to  be 
made  liable  under  the  terms  of  the  17th  section  ?  I  think  so  to 
construe  the  17th  section  would  be  erroneous." 

The  language  imputed  to  the  Lord  Justice  is  too  wide,  and 
seems  to  be  capable  of  misinterpretation,  especially  in  the  passage 
where  he  says  that  the  statute  does  not  apply  "  where  a  man  acts 
perfectly  bona  fide,  and  makes  a  mistake  for  which  he  is  not 
morally  to  blame."  If  the  application  of  the  statute  was  to  be 
excluded  in  such  a  case,  its  wholesome  operation  and  effect  would 
be  seriously  limited. 

I  can  well  conceive  many  instances  in  which  the  master  of  the 
ship,  acting  bona  fide  and  according  to  the  best  of  his  skill  and 
judgment,  commits  an  error  for  which  he  may  not  be  morally 
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H.  L.  (E.)  responsible,  and  yet  the  owners  of  his  ship  would  be  answerable 

1887  for  the  consequences. 

Baker  It  seems  to  me  that  the  statute  intended  to  exclude  considera- 

Ownees  tions  of  mere  mistake,  error  of  judgment,  and  the  like,  and  to 

"  Theodore  ^  ^own  a  ver^  rigid,  though  not  inflexible,  rule. 

H.  Band."  The  language  of  the  17th  section  of  the  statute  is  :  "  If,  in 

u  m  The  any  case  °f  collision,  it  is  proved  to  the  Court  before  which  the 

JLHEODORE 

H.  Rand."  case  is  tried  that  any  of  the  regulations  for  preventing  collision 
LordFitzGeraid.  contained  in  or  made  under  the  Merchant  Shipping  Acts  1854 
to  1873,  has  been  infringed,  the  ship  by  which  such  regulation 
has  been  infringed  shall  be  deemed  to  be  in  fault,  unless  it  is 
shewn  to  the  satisfaction  of  the  Court  that  the  circumstances  of 
the  case  made  departure  from  the  regulation  necessary.'" 

There  were  no  circumstances  shewn  to  make  a  departure  from 
the  regulation  necessary.  The  Statesman  obeyed  rule  14  by 
taking  the  proper  manoeuvre  to  keep  out  of  the  way  of  the  close- 
hauled  ship  the  Theodore  H.  Band,  and  the  question  seems  rather 
to  be  on  the  construction  of  art.  22  whether  the  Theodore  H. 
Band  violated  or  broke  that  rule. 

The  22nd  article  ^is,  "  Where  by  the  above  rules  one  of  two 
ships  is  to  keep  out  of  the  way,  the  other  shall  keep  her  course." 

The  Theodore  H.  Band  did  not  keep  her  course.  It  seems, 
however,  hard  and  unreasonable  to  affirm  that  the  22nd  article 
was  violated  by  the  master  of  the  Theodore  H.  Band  if  it  was 
impossible  for  him  to  ascertain  that  the  14th  article  was  appli- 
cable, and  if  in  the  critical  emergency  which  was  thus  forced  on 
him  he  took  the  step  which  the  crisis  seemed,  in  his  judgment, 
imperatively  to  demand. 

Butt  J.  puts  the  matter  thus,  and  I  think  with  accuracy  : 
"  The  mistake  on  the  part  of  the  port-tacked  ship  hrought  about 
the  collision  because  the  other  was  acting  rightly."  "  I  have  to 
apply  this  statutory  rule.  I  would  not  apply  it  against  a  port- 
tacked  ship  if  I  thought  it  were  impossible  " — your  Lordships 
will  observe  that  he  uses  the  word  impossible — "  for  her  officer  to 
tell  what  he  had  to  deal  with." 

The  Statesman  was  not  to  blame.  The  Theodore  H.  Band 
caused  the  calamity.  It  lay  on  her  owners  to  establish  that  she 
was  not  to  blame,  by  clear  and  satisfactory  proof  that  it  was 
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impracticable  for  the  officer  in  charge,  using  his  utmost  care 
and  diligence,  to  make  out  the  situation  he  had  to  deal  with  in 
relation  to  the  Statesman,  and  that,  being  placed  in  circum- 
stances of  great  difficulty,  he  had  acted  to  the  best  of  his  skill 
and  judgment. 

After  much  hesitation  I  have  come  to  the  conclusion  that  the 
owners  of  the  TJieodore  H.  Band  have  established  that  position 
in  evidence,  and  that  their  ship  consequently  was  not  to  blame. 


H.  L.  (E.) 

1887 

Baker 
v. 

Owners 

OP  THE 

"  Theodore 
H.  Band." 

The 
" Theodore 
H.  Rand." 


Lord  Herschell  : — ■ 

My  Lords,  my  noble  and  learned  friend  Lord  Ashbourne,  who 
took  part  in  the  hearing  of  this  appeal  and  is  unable  to  be 
present  to-day,  has  asked  me  to  state  that  he  has  perused  in 
print  the  judgment  which  I  have  delivered  this  morning  and  that 
he  entirely  concurs  in  it. 

Order  appealed  from  affirmed ;  and  appeal  dis- 
missed with  costs. 


Lords'  Journals  14th  February  1887. 


Solicitors  for  appellants  :  Lowless  &  Co. 
Solicitors  for  respondents  :  Thomas  Cooper  &  Co. 
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H.  L.  (E.)   THE  OWNEBS  OF  THE  CAKGO  OF  THE 
1887  "KKOOTKINZ"  

Feb.  15.  and 

THE  OWNEKS  OF  THE  "  KBONPBLNZ  "  Bespondents. 
THE  "AKDANDHU." 

Ship — Limitation  of  Liability — Claim  against  Fund  in  Court — Discontinuance 
— Estoppel — Res  Judicata — Res  inter  alios  acta. 

An  action  having  been  brought  by  the  owners  of  ship  K.  against  the 
owners  of  ship  A.  for  damages  arising  out  of  a  collision,  an  agreement 
was  drawn  up  between  the  parties  that  the  action  be  "  discontinued  with- 
out costs  on  the  ground  of  inevitable  accident,"  and  an  order  in  those  terms 
was  drawn  up  in  the  Admiralty  Kegistry.  The  owners  of  the  cargo  of  ship 
K.  having  afterwards  brought  an  action  against  the  owners  of  ship  A.  for 
damages  arising  out  of  the  same  collision,  both  ships  were  held  to 
blame,  and  the  cargo  owners  were  held  entitled  to  half  their  damages.  The 
owners  of  ship  A.  having  obtained  a  decree  limiting  their  liability  and 
having  paid  a  sum  into  Court,  the  cargo  owners  filed  their  claim  in  the 
limitation  action.  The  owners  of  ship  K.  having  afterwards  with  the  con- 
sent of  the  owners  of  ship  A.  obtained  a  rescission  of  the  order  for  discon- 
tinuance, claimed  against  the  fund  in  the  limitation  action.  The  cargo 
owners  having  objected  to  this  claim : — 

Held,  affirming  the  decision  of  the  Court  of  Appeal  (11  P.  D.  40),  that 
the  agreement  and  order  for  discontinuance  (upon  their  true  construction) 
did  not  amount  to  a  release  of  all  claims,  and  that  the  owners  of  ship  K. 
were  not  precluded  from  claiming  against  the  fund. 

The  Bellcairn  (10  P.  D.  161)  distinguished. 

Appeal  from  an  order  of  the  Court  of  Appeal  (1). 

A  collision  having  occurred  between  the  ships  Kronprinz  and 
Ardandhu,  the  owners  of  the  Kronprinz  brought  an  action  for 
damage  in  the  Admiralty  Division  against  the  owners  of  the 
Ardandhu.  No  proceedings  having  been  taken  beyond  writ  and 
appearance,  on  the  1st  of  May  1883  an  agreement,  headed  in  that 
action  and  signed  by  the  solicitors  for  both  parties  was  drawn  up 
as  follows  :  "  We  Lowless  &  Co.  for  the  defendants  hereby  consent 
to  this  action  being  discontinued  without  costs  on  the  ground  of 

(1)  11  P.  D.  40. 


Appellants  ; 
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inevitable  accident."  On  the  2nd  of  May  an  order  was  made  in 
the  Admiralty  Kegistry  as  follows : — "  Upon  consent  of  both 
solicitors,  it  is  ordered  that  this  action  be  discontinued,  without 
costs,  on  the  ground  of  inevitable  accident." 

In  June  the  owners  of  the  cargo  of  the  Kronprinz  brought  " 
against  the  owners  of  the  Ardandhu  an  action  for  damage  arising 
out  of  the  same  collision.  In  December  1884  this  action  was  tried  «« 
before  Sir  J.  Hannen,  who  found  both  vessels  to  blame  and  held 
the  plaintiffs  entitled  to  recover  half  their  damages  from  the 
defendants. 

The  owners  of  the  Ardandhu  having  in  January  1885  brought 
an  action  for  limitation  of  liability,  Butt  J.  in  March  gave  judg- 
ment limiting  their  liability  to  £8  a  ton,  and  a  fund  was  paid  into 
Court.  On  the  24th  of  June  the  owners  of  the  cargo  of  the  Kron- 
prinz filed  a  claim  for  half  their  damages,  which  exceeded  the 
fund  in  Court. 

On  the  30th  of  June  1885  Butt  J.  on  the  application  of  the 
owners  of  the  Kronprinz  and  after  hearing  the  solicitors  for  the 
owners  of  the  Ardandhu  made  an  order  rescinding  the  order  of 
the  2nd  of  May  1883.  The  owners  of  the  Kronprinz  having  after- 
wards filed  a  claim  for  damages  against  the  fund  in  Court  in  the 
limitation  action,  the  registrar  made  his  report  allowing  the 
claim.  On  objection  to  the  report  it  was  confirmed  by  Sir  J. 
Hannen,  whose  decision  was  affirmed  by  the  Court  of  Appeal 
(Lindley  and  Lopes  L.JJ.,  Lord  Coleridge  C.J.  doubting)  (1). 
Against  this  decision  the  present  appeal  was  brought. 

Sir  Walter  Phillimore  (G.  Stubbs  with  him)  for  the  appellants : — 
The  order  discontinuing  the  action  by  the  owners  of  the  Kron- 
prinz was  a  bar  to  any  action  by  them  or  other  mode  of  enforcing 
their  claim  against  the  Ardandhu.  It  was  founded  upon  a  bargain 
between  the  respective  owners  of  the  Kronprinz  and  the  Ardandhu 
that  the  collision  should  be  treated  as  an  inevitable  accident  and 
that  no  further  action  should  be  brought  or  claim  made  by  either 
against  the  other.  There  was  abundant  consideration  for  this 
bargain,  not  only  in  the  abandonment  of  costs  but  in  the  fact  that 
though  the  Kronprinz  was  the  greater  sufferer  the  loss  of  the 

(1)  11  P.  D.  10. 


H.  L.  (E.) 
1887 

Owners 
of  Cargo 

of  THE 
Kronprinz 
v. 

Owners 
of  THE 
Kronprinz. 

The 
Ardandhu. 
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H.  L.  (E.)  Ardandhu  was  substantial,  being  afterwards  estimated  in  the" 

1886  limitation  action  at  more  than  £5000. 

Owners       A  mere  discontinuance  under  Order  xxvi.  r.  1  does  not  bar 

of  Cargo  another  action  for  the  same  cause,  but  this  is  not  a  mere  discon- 

OP  THE 

Kronprinz"  tinuance.    The  words  "on  the  ground  of  inevitable  accident" 
Owners     would  not  naturally  appear  in  the  order,  and  being  there  they 
Kronprinz  "  manifest  the  intention  of  the  parties  that  there  should  be  a  mutual 
The      release  of  all  claims.   It  may  have  been  a  rapid  and  careless  mode 
Ardandhu.  ^  doing  business,  but  neither  party  then  thought  of  getting  out 
of  the  order.    The  bargain  was  carried  out  in  the  form  of  an 
order  under  Order  lii.  r.  23  which  gives  a  filed  agreement  of 
the  parties  the  same  effect  as  an  order  made  by  the  judge. 

[Lokd  Halsbuby  L.C. : — If  the  parties  meant  all  you  contend 
for  why  did  they  not  say  "the  action  is  dismissed,"  instead  of 
"  discontinued  ?  "] 

The  agreement  was  no  doubt  drawn  up  in  a  slip- shod  form  ; 
but  if  they  meant  no  more  than  a  simple  discontinuance  why  did 
they  insert  the  words  "  on  the  ground  of  inevitable  accident  ?  " 
As  Lord  Coleridge  C.J.  points  out  it  is  not  likely  that  the 
parties  would  take  the  trouble  and  go  to  the  expense  of  making 
such  an  agreement  and  getting  the  order  drawn  up  in  order  to 
avoid  the  very  trifling  costs  of  the  writ.  The  costs  of  doing  all 
that  would  be  more  than  the  costs  of  the  writ.  The  only  real  con- 
sideration therefore  must  have  been  the  mutual  release.  The  case 
is  on  all  fours  with  The  Bellcaim  (1),  the  only  distinction  being 
formal,  not  substantial,  viz. :  that  in  that  case  there  was  a  judg- 
ment, here  there  is  an  order  that  has  the  same  effect.  The 
owners  of  the  Kronprinz  and  Ardandhu  had  no  right  to  rescind 
the  order  so  as  to  put  in  the  claim  of  the  Kronprinz  to  the  pre- 
judice of  the  appellants.  What  the  motives  of  that  rescission 
were  is  matter  of  conjecture,  but  it  appears  from  the  registrar's 
report  that  the  claim  of  the  cargo  owners  being  more  than  the 
limited  liability  of  the  Ardandhu,  the  Ardandhu  was  not  preju- 
diced by  the  claim  of  the  owners  of  the  Kronprinz.  The  only 
persons  prejudiced  are  the  appellants,  who  will  receive  less  if  the 
respondents'  claim  is  admitted.  The  respondents  say  that  if  they 

(1)  10  P.  D.  161. 
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chose  to  rescind  their  own  order  they  could  do  so,  notwithstanding  H.  L.  (E.) 

the  appellants'  objection,  because  their  own  order  is  res  inter  alios  1887 

acta.    But  that  argument  was  urged  in  The  Bellcaim  (1)  and  owners 

rejected  by  the  Court  of  Appeal.    It  was  there  held  that  a  judg-  ^tIe0 
ment  could  be  set  aside  (if  at  all)  only  by  the  Court  itself  with  full  "Kronprinz" 

knowledge  of  the  facts,  and  that  the  Court  would  certainly  Owners 
not  rescind  a  judgment  to  the  prejudice  of  third  parties;  and  «kronprinz." 

Cotton  L.J.  adds  that  "  any  party  interested  in  the  subject-matter  The 
of  a  judgment  has  a  right  to  set  it  up  as  being  a  good  answer  to  a 
claim  between  the  immediate  parties,  even  though,  as  here,  these 
do  not  choose  to  rely  on  it." 

Charles  Hall  Q.C.  and  J".  Got  ell  Barnes  for  the  respondents  were 
not  heard. 


Ardandhu." 


Lokd  Halsbury  L.C. : — 

My  Lords,  this  appeal  turns  upon  a  somewhat  narrow  question, 
namely,  what  is  the  meaning  of  the  agreement  between  the 
parties  and  what  is  the  effect  of  the  order  which  purported  to 
carry  it  out.  Those  are  the  only  materials  from  which  to  ascer- 
tain what  the  agreement  between  the  parties  was.  I  can  find  no 
clue  to  what  the  object  of  the  parties  was  except  in  those  two 
documents.  But  it  is  important  to  observe  that  the  parties 
entering  into  the  arrangement  were  the  two  solicitors,  who  must 
be  taken  to  be  familiar  with  the  effect  and  meaning  of  the 
forms  which  they  were  using.  It  being  conceded  that  as  matter 
of  law  the  form  which  they  adopted  was  one  which  allowed 
all  matters  to  be  open  and  did  not  conclude  the  rights  of  the 
parties,  the  question  of  the  form  which  they  used  becomes  very 
material  in  construing  their  meaning.  It  would  have  been  easy 
to  have  said  that  "  this  action  should  be  dismissed ;"  and  if 
they  had  said  that,  it  is  admitted  that  as  between  these  two 
parties  a  bar  would  have  been  created  which  would  have  pre- 
vented any  further  proceeding.  But  they  deliberately  (for 
people  must  be  supposed  to  intend  the  reasonable  consequences 
of  their  acts)  adopted  language  which  can  only  be  used  if  it  is 

(1)  10  P.  1).  161. 
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H.  L.  (E.)  the  intention  of  the  parties  to  leave  themselves  at  large  so  as  to 

1887  reassert  their  rights  if  they  please.    Sir  Walter  Phillimore  has 

Ownees  no^  contested  that  that  must  be  the  ordinary  and  natural  meaning 

of  Cakgo  0£  the  wor(js  •  but  he  relies  upon  the  language  which  is  added  to 

OF  THE  1  O  o 

4£Kronpbinz"  the  order,  but  which  properly  speaking  forms  no  part  of  an 
Ownees    order  to  discontinue,  namely,  the  reason  which  the  parties  gave 

"Keonpeinz."  f°r  consenting  to  that  course,  that  is  to  say,  that  it  was  on  the 
The       ground  of  inevitable  accident.    I  am  not  able  to  conjecture  with 
Aedandhu.  a^  reasonable  degree  of  certainty  for  what  purpose  those  words 

Lord  Haisbury,  were  uge(^  Various  reasons  have  been  suggested,  and  I  think 
others  might  occur  to  one  ;  but  the  question  for  your  Lordships 
is  whether,  when  the  bargain  between  the  parties  and  the  form 
which  they  adopted  lead  to  the  inference  that  so  far  as  the 
instrument  itself  is  concerned  it  was  intended  to  leave  the  parties 
free  to  bring  a  fresh  action  or  to  do  that  which  is  equivalent  to 
bringing  a  fresh  action,  namely,  to  make  this  claim,  your  Lord- 
ships are  to  assume  that  they  intended  that  that  should  not  be 
done.  I  am  unable  to  come  to  any  such  conclusion.  It  seems  to 
me  that  the  plain  and  obvious  inference  which  is  to  be  drawn 
from  this  instrument  is  that  the  parties  intended  that  which  is 
the  plain  construction  of  the  language  which  they  have  used, 
and  as  there  is  nothing  to  cut  down  that  construction  I  assume 
that  that  is  what  they  have  meant;  and  inasmuch  as  that  is 
the  real  meaning  of  the  bargain  in  fact  entered  into  between  the 
parties  it  appears  to  me  that  it  is  competent  for  the  owners  of  the 
Kronprinz  to  make  this  claim. 

For  these  reasons,  the  matter  being  an  extremely  simple  and 
short  one,  I  move  your  Lordships  that  this  appeal  be  dismissed 
and  the  order  of  the  Court  of  Appeal  affirmed,  with  costs. 

Lord  Bramwell  : — 

My  Lords,  I  am  of  the  same  opinion.  If  the  claim  of  the 
Kronprinz  against  the  Ardandhu  is  in  existence,  the  owners  of 
the  Kronprinz  have  a  right,  as  it  seems  to  me,  to  share  in  the 
fund  which  has  been  brought  into  Court.  If  it  is  not  in  exist- 
ence, of  course  they  have  no  right  to  do  so.  That  reduces  the 
question  to  this,  Is  the  claim  in  existence  ?    It  is  said  that  it  is 
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not ;  partly,  as  I  understand,  by  the  effect  of  the  order  of  discon-  H.  L.  (E.) 
tinuance.    I  can  see  nothing  in  the  order  of  discontinuance  1887 

which,  by  what  you  may  call  its  intrinsic  effect,  would  bar  a  ownebs 

claim  of  the  owners  of  the  Kronprinz.  0F  Caego 

*■  OF  THE 

But  then  it  is  said  that  there  was  a  bargain  between  the  parties  "Keonpeinz" 

v. 

which  is  embodied  in  that  order,  and  that  the  bargain  is  operative  Ownebs 
to  prevent  the  owners  of  the  Kronprinz  claiming  against  this  fund.  «kbonpbinz." 
As  I  have  said,  that  can  only  be  because  that  bargain  has  extin-  The 
guished  the  right.  But  has  it?  We  have  not  the  slightest  Ardanphtj- 
evidence  of  any  agreement  between  the  parties  that  the  claims  Lprd  BramwelL 
on  the  one  side  should  be  given  up  in  consideration  of  the  claims 
on  the  other  being  given  up.  One  might  make  a  guess  that  it 
was  in  the  contemplation  of  the  parties,  but  I  am  by  no  means 
sure  that  it  was.  For  I  am  by  no  means  sure  that  they  may 
not  have  thought  it  just  as  well  for  them  to  keep  silent  and  not 
to  go  on  litigating  a  matter  which  might  have  disastrous  results 
to  both  of  them.  But  supposing  that  there  was  such  a  bargain, 
that  bargain  has  been  rescinded  by  them,  as  it  was  open  to  them 
to  do.  If  it  had  been  a  bargain  the  effect  of  which  was  to  extin- 
guish a  debt  at  the  time,  I  do  not  say  that  they  could  have 
rescinded  it ;  but  if  it  was  not  such  a  bargain  as  that,  but  an 
executory  one  only,  then  of  course  they  could  rescind  it.  What 
I  mean  is,  that  if  all  that  was  done  was  that  if  an  action  was 
brought  there  was  to  be  an  application  to  an  equitable  jurisdic- 
tion to  stay  the  action,  I  should  doubt  very  much  whether  that 
would  extinguish  a  debt.  But  be  that  as  it  may,  in  the  first 
place  I  do  not  find  that  there  was  any  such  bargain,  and  in  the 
next  place  any  such  bargain,  if  ever  entered  into,  was  rescinded 
by  parties  competent  to  rescind  it.  I  cannot  see,  therefore, 
any  evidence  to  shew,  or  any  ground  for  saying,  that  either  the 
claim  of  the  Kronprinz  on  the  Arclandlm  or  of  the  Ardandhu 
on  the  Kronprinz  was  extinguished.  If  so,  it  seems  to  me  that 
the  respondents  had  a  right  to  make  that  claim  against  this 
fund. 

In  The  Bellcairn  (1),  what  was  really  decided  was  that  the 
judgment  was  a  bar  to  any  further  claim  being  made  or  to  the  same 
claim  being  made  over  again,  that  the  judgment  having  been 

(1)  10  P.  D.  161. 
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H.  L.  (E.)  pronounced  by  the  Court  it  was  res  judicata,  and  that  the  claim 

1887  was  gone.    Of  course,  therefore,  it  could  not  be  set  up  against  the 

Ownees  fund.    That  was  the  distinction  between  that  case  and  this  ; 

of  Caego  there  the  claim  had  ceased  to  exist,  here  it  has  not. 

OF  THE  ' 

"Kbonpbinz" 

Ownees  Lord  HerSCHELL  :— 
Keonpeinz."  My  Lords,  I  am  entirely  of  the  same  opinion.  Sir  Walter 
The  Phillimore  was  driven  to  admit  that  he  could  not  establish  his 
case  unless  he  could  shew  that  the  respondents  had  in  fact  released 
all  their  claims  against  the  Ardandhu  ;  because  he  was  compelled 
to  admit  that  an  order  for  discontinuance  does  not  of  itself  operate 
as  a  release  or  an  extinguishment  of  the  claims,  or  in  any  other 
way  bar  further  proceedings,  But  he  contended  that  from  the 
document  signed  by  the  solicitors,  and  from  the  order  itself,  we 
were  to  infer  an  agreement  between  the  parties  that  there  should 
be  a  mutual  '  release  of  the  claims  of  the  one  against  the  other. 
What  evidence  have  we  of  any  such  agreement?  Sir  Walter 
Phillimore  relied  on  the  use  of  the  words  "on  the  ground  of 
inevitable  accident."  I  will  concede,  for  the  purpose  of  the  argu- 
ment, that  those  words  do  point  in  the  direction  of  such  an  agree- 
ment ;  but  then  it  is  impossible  to  shut  one's  eyes  to  the  fact  that 
the  rest  of  the  language  used  and  the  form  which  the  transaction 
took  point  as  strongly,  and  as  it  seems  to  me  much  more  strongly, 
in  the  other  direction,  namely  that  the  parties  have  adopted 
a  means  of  carrying  out  the  object  in  view  which  prima  facie 
imports,  whether  you  look  at  the  terms  of  the  agreement  or  at 
the  order  itself,  that  there  shall  not  be  a  bar ;  because  not  merely 
does  the  fact  of  the  plaintiff  discontinuing  not  operate  in  any  way 
as  a  bar,  but  the  judge's  order  to  discontinue— unless  it  were 
made  a  condition  of  the  discontinuance  that  no  other  action 
should  be  brought — would  not  operate  as  a  bar. 

Under  these  circumstances,  and  looking  at  the  two  documents 
as  a  whole,  whatever  speculation  one  may  enter  into  as  to  what 
the  parties  had  in  view,  it  seems  to  me  that  it  would  be  utterly 
impossible  for  us  out  of  those  documents  to  spell  an  agreement 
such  as  alone  would  establish  the  case  of  the  appellants  before 
your  Lordships'  House.  I  therefore  entirely  concur  in  the  judg- 
ment which  has  been  proposed. 
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Lokd  Macnaghten  : — 

My  Lords,  I  also  entirely  agree.    It  appears  to  me  that  on  the 

face  of  the  documents  there  is  nothing  equivalent  to  a  release, 

and  from  the  materials  before  your  Lordships'  House  I  am  unable 

to  infer  anything  of  the  kind. 

■# 

Order  appealed  from  affirmed  ;  and  appeal  dismissed 
with  costs. 


H.  L.  (E.) 
1887 

Owners 
of  Cargo 

op  THE 
Kronprinz  " 

V. 

Owners 
op  THE 
Kronprinz." 

The 
Ardandhu." 


Lords'  Journals  15th  February  1887.  ardani 


Solicitors  for  appellants :  Stokes  Saunders,  &  Stokes. 
Solicitors  for  respondents :  W.  A.  Crump  &  Son. 


[HOUSE  OF  LORDS.] 

AIEEY  and  Another  Appellants  ;       h.  l.  (e.) 

and  1887 

BO  WEE  and  Others  .  Eespondents.        Feb.  is. 

Will — Power  created  after  Will — Appointment  by  General  Bequest — Contrary 
Intention— -7  Will.  4  <fc  1  Vict.  c.  26,  ss.  23,  24,  27. 

A  testatrix,  who  had  a  general  power  of  appointment  over  the  A.  pro- 
perty, by  her  will  in  1854  after  specific  devises  and  bequests  devised  and 
bequeathed  the  residue  of  her  estate  to  X.  By  a  deed-poll  in  1855  she 
appointed  the  A.  property  upon  such  trusts  as  she  by  deed  or  her  last  will 
"  should  from  time  to  time  or  at  any  time  thereafter  direct  or  appoint," 
and  in  default  of  appointment  upon  trust  for  Y.  The  testatrix  died  in 
1857:— 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  reading  together 
sects.  24  and  27  of  the  Wills  Act  1837  (7  Will.  4  &  1  Vict.  c.  26),  the  will 
operated  as  an  exercise  of  the  power  given  or  reserved  by  the  subsequent 
deed-poll  and  passed  the  property  to  X. 

Boyes  v.  Cook  (14  Ch.  D.  53)  approved. 

Semble,  that  the  case  also  fell  within  sect.  23  of  the  Wills  Act,  and  with 
the  same  result. 

APPEAL  from  a  decision  of  the  Court  of  Appeal. 

A  settlement  made  in  1831  assigned  leasehold  premises,  called 
the  Albion  property,  to  trustees  upon  trust  to  pay  the  rents  and 
profits  to  Isabella  Bower  during  her  life,  and  after  her  decease 
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H.  L.  (E.)   to  hold  the  premises  upon  such  trusts  as  she  by  deed  or  by  her 
1887       last  will  should  from  time  to  time  or  at  any  time  thereafter 
Aieey     appoint,  and  in  default  of  appointment  upon  certain  trusts. 
Bower        ^  ker  will  made  in  July  1854  Isabella  Bower  after  devising 
  certain  lands  and  bequeathing  certain  legacies  devised  and  be- 
queathed all  the  rest,  residue,  and  remainder  of  her  estate  and 
effects  whatsoever  and  wheresoever  to  her  four  children  (one  of 
whom  was  A.  S.  Airey)  in  equal  shares  as  tenants  in  common 
absolutely. 

In  April  1855  Isabella  Bower  by  deed-poll  (which  recited 
the  settlement  of  1831)  appointed  the  Albion  property  (subject 
to  her  own  life  estate)  as  follows  : — 

"  Upon  and  for  such  trusts,  intents  and  purposes  and  under  and 
subject  to  such  powers,  provisoes,  declarations  and  agreements  as 
the  said  Isabella  Bower,  whether  covert  or  sole,  by  any  deed  or 
deeds  or  by  her  last  will  and  testament  in  writing  or  any  codicil 
or  codicils  thereto  in  writing,  or  any  writing  in  the  nature  of  or 
purporting  to  be  her  last  will  and  testament  or  a  codicil  thereto, 
shall  from  time  to  time  or  at  any  time  hereafter  direct  or  appoint, 
and  in  default  of  and  until  such  direction  or  appointment,  and  so 
far  as  no  such  direction  or  appointment  shall  extend,  Upon  and 
for  the  trusts  hereinafter  declared  and  contained  concerning  the 
same  (that  is  to  say)  as  to  one  equal  fourth  share  thereof,  Upon 
trust  for"  her  son  A.  S.  Airey  during  his  life;  and  after  his 
decease,  Upon  trust  for  his  children  who  should  attain  the  age 
of  21  years,  if  more  than  one,  in  equal  shares  as  tenants  in 
common.  The  disposition  of  the  other  three-fourths  need  not  be 
referred  to. 

An  action  having  been  brought  against  the  respondent  Bower 
(trustee  of  the  settlement  of  1831)  claiming  (inter  alia)  adminis- 
tration of  the  trusts  of  the  deed-poll  of  1855,  the  question  was 
whether  the  will  of  1854  operated  as  an  exercise  of  the  power 
given  by  the  deed-poll  of  1855.  If  it  did,  the  deceased  A.  S. 
Airey  took  an  absolute  fourth  share  in  the  Albion  property  and 
under  his  will  the  respondent  Brooks  took  a  moiety  of  such  share. 
If  it  did  not,  the  deceased  A.  S.  Airey  had  only  a  life  interest  in 
this  one-fourth  share,  and  his  children  (two  of  whom  were  the 
appellants)  took  this  one-fourth  share  under  the  deed-poll,  and 
the  respondent  Brooks  took  nothing. 


VOL.  XII.] 


AND  PKIVY  COUNCIL. 


265 


Upon  further  consideration  Pearson  J.  declared  that  the  will   H.  L.  (E.) 
of  1854  operated  as  a  valid  exercise  of  the  power  of  appointment  1887 
given  or  reserved  by  the  deed-poll  of  1855,  and  that  the  respon-  aieey 
dent  Brooks  was  entitled  to  one  moiety  of  A.  S.  Airey's  fourth  bowee 
share  of  the  Albion  property,  and  made  an  order  accordingly.   

This  order  was  affirmed  on  appeal  by  the  Court  of  Appeal 
(Lindley,  Fry  and  Lopes  L.JJ.),  upon  the  principle  of  Boyes 
v.  Cook  (1).   Against  this  decision  the  present  appeal  was  brought. 

Feb.  17,  18.  Montague  Cookson  Q.C.  and  MacGlymont  for  the 
appellants : — 

The  question  is  whether  the  will  of  1854  operated  as  an  exercise 
of  the  power  of  appointment  given  by  the  deed,  of  1855.  It  is 
admitted  that  if  the  will  had  been  executed  after  the  deed-poll 
of  1855  the  will  would  have  been  a  good  execution  of  the  power 
of  appointment,  for  this  is  the  effect  of  the  Wills  Act,  7  Will.  4 
&  1  Vict.  c.  26,  s.  27,  which  enacts  that  a  general  devise  shall 
include  all  property  over  which  the  testator  had  a  general  power 
of  appointment.  But  it  is  said  that  though  executed  before  the 
deed-poll  it  still  has  that  effect  by  virtue  of  sect.  24,  which 
enacts  that  every  will  shall  as  to  the  property  comprised  in  it 
speak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  testator's  death.  This  argument  ignores  the  words 
of  the  deed-poll  which  created  the  power : — "  shall  from  time 
to  time  or  at  any  time  hereafter  appoint."  The  word  "here- 
after "  and  the  whole  of  the  clause  which  points  only  to  futurity 
shew  the  intention  that  only  a  will  to  be  executed  after  the 
deed-poll  should  operate.  Both  sect.  24  and  sect.  27  are  ex- 
pressly subject  to  the  qualification  "  unless  a  contrary  intention 
shall  appear  by  the  will."  Here  a  contrary  intention  does  appear. 
It  must  be  remembered  that  the  testatrix  was  the  author  as  well 
as  the  donee  of  the  power  and  knew  when  she  executed  the  deed- 
poll  that  she  had  made  the  will.  It  is  not  as  if  the  donor  and 
donee  of  the  power  were  different  persons.  Boyes  v.  Cook  (1) 
is  relied  on  by  the  respondents,  but  that  decision  is  distinguish- 
able, and  if  not  should  be  overruled.  The  present  case  is  stronger 
than  that,  for  the  word  "  hereafter  "  did  not  occur  in  that  case : 

(1)  14  Ch.  D.  53.; 
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H.  L.  (E.)   moreover  if  the  will  there  had  not  operated  as  an  exercise  of  the 
1887       power  it  would  have  had  no  operation  whatever,  for  the  donee  of 
Aikey     the  power  had  no  other  property.  That  is  not  the  case  here  :  the 
Bowek     testatrix  possessing  other  property  besides  the  Albion.    The  two 

  instruments  in  that  case  could  not  have  stood  together:  here 

they  can. 

In  Sugden  on  Powers  (8th  ed.)  p.  306  Lord  St.  Leonards 
(apparently  speaking  of  a  will  made  after  the  appointment  by 
deed)  says  "  Where  the  property  is  settled  by  the  testator  himself 
upon  others  in  default  of  any  appointment  by  him  under  his 
power,  it  would  seem  to  require  some  indication  of  an  intention 
by  him  to  defeat  his  settlement  in  order  to  hold  a  general  gift  in 
his  will,  which  can  be  satisfied  by  other  property,  to  be  an  exe- 
cution of  his  power."  The  present  case  is  a  fortiori,  the  will 
being  before  the  deed.  This  passage  was,  it  is  true,  reflected  on 
by  James  and  Cotton  L.JJ.  in  In  re  Clark's  Estate  (1),  but 
those  observations  were  only  dicta  not  necessary  to  the  decision. 
The  passage  from  Sugden  is  cited  in  1  Jarman  on  Wills  p.  685 
(4th  ed.)  and  the  author  adds,  "  Although  the  Act  requires  that, 
to  be  effectual,  the  intention  not  to  execute  the  power  shall 
appear  by  the  will,  that  cannot  mean  to  the  exclusion  of  the  in- 
strument creating  the  power.  The  will,  if  it  is  to  exercise  the 
power,  becomes  part  of  the  instrument  creating  the  power,  and 
both  must  be  read  together  to  collect  the  intention  truly.  This 
must  be  borne  in  mind  when  the  question  is  whether  by  the 
combined  operation  of  sects.  24,  27  a  general  power  is  exercised 
by  a  previously  executed  will."  If  the  intention  of  the  deed-poll 
of  1855  is  looked  at  there  can  be  little  doubt  what  the  testatrix 
meant. 

[Lokd  Macnaghten  : — Sect.  23  enacts,  "  that  no  conveyance 
or  other  act  made  or  done  subsequently  to  the  execution  of  a 
will  of  or  relating  to  any  real  or  personal  estate  therein  comprised, 
except  an  act  by  which  such  will  shall  be  revoked  as  aforesaid, 
shall  prevent  the  operation  of  the  will  with  respect  to  such 
estate  or  interest  in  such  real  or  personal  estate  as  the  testator 
shall  have  power  to  dispose  of  by  will  at  the  time  of  his  death." 
Why  is  not  this  case  within  that  section  ?] 
(1)  14  Ch.  D.  422,  431. 
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This  is  a  new  point,  not  suggested  in  either  of  the  Courts  h.  L,  (E.) 

below.    One  answer  to  it  is  that  the  deed-poll  of  1855  recites  1887 

the  power  to  appoint  by  deed  or  will  and  then  exercises  the  aieey 

power  by  deed,  thus  exhausting  the  power  and  revoking  (if  neces-  bower 

sary)  so  much  of  the  will  as  was  inconsistent  with  the  deed.   

The  intention  to  revoke  may  be  collected  from  the  scope  of  the 
deed :  Ford  v.  Be  Pontes  (1). 

[Loed  Hekschell  : — Sect.  23  says  "  revoked  as  aforesaid ;  " 
that  is  in  the  manner  pointed  out  in  sects.  18,  20,  marriage, 
burning,  tearing,  or  destruction,  "  or  by  some  writing  declaring 
an  intention  to  revoke  the  same  and  executed  in  the  manner  in 
which  a  will  is  hereinbefore  required  to  be  executed."] 

Another  and  conclusive  answer  is  that  the  power  was  ex- 
hausted by  the  deed,  and  as  the  will  only  speaks  from  the  death 
as  to  the  property  comprised  in  it,  the  execution  of  the  power  by 
deed  would  have  left  nothing  for  the  will  to  operate  upon,  but  for 
the  fact  that  the  deed  itself  created  a  power  to  appoint  by  will. 
Sect.  23  therefore  cannot  have  the  effect  of  causing  the  ante- 
cedent will  to  supersede  the  subsequent  deed. 

Sir  Horace  Davey  Q.C.  Everitt  Q.C.  and  Hamilton-Humphreys 
for  the  respondent  Brooks,  and  Cozens-Hardy  Q.C.  and  Lorence 
Byland  for  the  respondent  Bower,  were  not  heard. 

Lokd  Halsbuky  L.C. : — 

My  Lords,  if  this  matter  were  res  integra  I  should  feel  no 
difficulty.  Whatever  construction  (to  use  the  words  of  Fry  L.J.) 
might  be  put  upon  the  language  of  the  deed  of  1855  "  by  an 
unlearned  person,"  the  question  of  the  making  of  wills  at  one 
time,  and  the  operation  of  them  afterwards  upon  the  death  of 
the  testator  (because  of  course  a  will  only  operated  upon  the 
death  of  the  testator),  had  been  a  subject  of  considerable  discus- 
sion and  had  raised  questions  of  difficulty  and  sometimes  of  great 
hardship  ;  and  the  legislature,  with  the  express  view  of  getting 
rid  of  such  questions,  created  the  perhaps  somewhat  artificial 
system  that  a  general  power  of  appointment  should  be  treated  as 

(I)  30  Beav.  572,  594, 
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H.  L.  (E.)   the  property  of  the  testator — and  that  the  will  should  not  only 
1887       operate  but  speak  from  the  death  of  the  testator. 
A^JT        Taking  together  those  two  sections,  the  24th  and  the  27th,  it 
seems  to  me  impossible  to  contest  that  this  lady's  will  does  that 
which  the  legislature  enacted  that  it  should  do,  and  speaks 

Lord  Halsbury,  >    _  . 

L-c  from  the  date  oi  her  death  and  exercises  the  power,  which  was 
created,  no  doubt,  after  the  will,  but  which,  under  the  combined 
operation  of  those  sections,  undoubtedly  seems  to  me  to  effect 
that  for  which  the  respondents  have  contended. 

I  have  said  that  if  this  were  res  integra  I  should  have  felt  no 
difficulty.  But  the  question  is  not  new,  and  looking  at  the 
course  of  decisions,  not  only  in  Boyes  v.  Cook  (1),  but  in  earlier 
cases,  and  having  regard  to  the  learned  judges  who  have  decided 
substantially  the  point  which  is  before  us,  I  should  hesitate  very 
long  before  coming  to  a  conclusion  different  to  that  which  they 
have  arrived  at. 

Another  point  has  been  suggested  by  my  noble  and  learned 
friend  (Lord  Macnaghten),  and  I  confess  that  at  present  I  cannot 
see  an  answer  to  it.  That  point  is  on  the  23rd  section.  I  do 
not  desire  to  found  my  judgment  upon  the  23rd  section,  because 
it  was  a  point  that  appears  to  have  taken  the  Bar  rather  by 
surprise  and  it  has  not  been  fully  argued  before  us.  I  only  wish 
to  say,  had  it  been  necessary  to  decide  this  case  upon  the  true 
construction  of  that  section  as  applied  to  the  facts  of  this  case,  I 
should  have  come  to  the  same  conclusion  that  I  have  come  to 
upon  the  24th  and  27th  sections. 

It  is  enough,  however,  for  your  Lordships'  judgment  at  present 
to  determine  the  case  on  the  ground  on  which  it  was  determined 
by  the  Court  of  Appeal.  Therefore  upon  that  ground  I  move 
your  Lordships  that  this  appeal  be  dismissed  and  the  order  of 
the  Court  of  Appeal  affirmed,  with  costs. 

Lokd  Heeschell  : — 

My  Lords,  I  entirely  agree  in  the  opinion  which  my  noble  and 
learned  friend  has  just  expressed.  If  the  matter  came  before  us 
now  for  the  first  time  I  should  entertain  no  doubt  that  the  com- 
bined operation  of  sects.  24  and  27  was  that  which  has  been 

(1)  14  Ch.  D.  53. 
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attributed  to  them  by  the  Court  of  Appeal.    I  do  not  propose  to   H.  L.  (E.) 
give  any  reasons  for  that  conclusion.    I  am  content  to  rest  my  1887 
opinion  entirely  upon  the  reasons  which  have  been  given  both  airey 
by  the  learned  judges  in  this  case  in  the  Court  below  and  by  Bo^eE. 
other  learned  judges  who  in  previous  cases  have  arrived  at  the  Lord"^^chel] 

same  conclusion.    If  the  matter  were  even  doubtful  I  should   

hesitate  very  long  before,  unless  compelled  to  do  so,  I  laid  down 
a  different  rule  of  construction  in  relation  to  sections  of  the  Wills 
Act,  which  have  had  for  many  years  a  particular  construction 
given  to  them ;  because  it  is  impossible  to  say  how  many  persons 
may  have  acted  upon  the  faith  that  that  construction  was  correct, 
and  rested  the  disposal  of  their  property  upon  that  belief.  Of 
course  if  it  were  clear  that  the  construction  put  by  the  Courts 
upon  the  sections  was  wrong,  it  would  be  our  duty,  disregarding 
the  result,  to  express  a  contrary  opinion.  But  I  have  no  hesitation 
in  following  the  opinions  which  have  been  previously  expressed 
and  resting  my  judgment  exclusively  upon  them. 

With  regard  to  the  operation  of  the  23rd  section,  at  present 
I  do  not  see  the  answer  to  the  point  which  was  put  by  my  noble 
and  learned  friend  opposite  (Lord  Macnaghten)  to  the  learned 
counsel  for  the  appellants.  It  seems  to  me  that  the  present  case 
comes  within  the  very  words  of  the  23rd  section,  and  giving  the 
best  attention  to  the  attempt  made  to  take  the  case  out  of  the 
words  of  the  section,  I  was  unable  to  come  to  the  conclusion  that 
it  succeeded.  But  I  prefer  to  rest  my  judgment  exclusively  upon 
the  construction  of  the  24th  and  27th  sections,  because  the  point 
upon  the  23rd  section  was  apparently  not  raised  in  the  Court 
below  and  we  have  not  had  the  assistance  of  a  full  argument  upon 
it  or  of  the  opinions  of  the  learned  judges  in  the  Court  below. 
But  although  I  do  not  in  any  way  rest  my  opinion  upon  it,  yet 
I  see  no  reason  to  doubt  that  the  point  is  one  which,  if  it  had 
been  necessary  to  determine  it,  would  have  been  concluded  in 
favour  of  the  respondents. 

Lord  Macnaghten  : — 

My  Lords,  I  am  entirely  of  the  same  opinion.  As  at  present 
advised  it  appears  to  me  that  the  23rd  section  is  an  answer  to  the 
claim  on  the  part  of  the  appellants.    But  I  desire  not  to  rest  my 
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opinion  upon  that  ground  because  it  has  not  been  fully  argued. 
I  am  quite  content  to  rest  my  judgment  upon  the  foundation 
upon  which  the  decision  was  rested  in  the  Court  of  Appeal. 

The  effect  of  the  24th  section  of  the  Wills  Act  is  to  give  to 
every  will  a  continuing  operation  and  to  make  it  speak  from  a 
date  immediately  preceding  the  death  of  the  testator.  Taking 
that  in  conjunction  with  the  27th  section,  it  appears  to  me  that 
the  will  of  Mrs.  Bower  was  operative  to  pass  this  property. 

This  case  is  perhaps  distinguishable  from  Boyes  v.  Cook  (1)  ; 
the  words  of  futurity  are  more  emphatic  ;  but  I  think  it  would 
be  very  unfortunate  if  at  this  date  the  beneficial  effects  of  the 
Wills  Act  were  frittered  away  by  such  nice  distinctions. 

Therefore  I  agree  with  the  motion  which  has  been  made  by 
my  noble  and  learned  friend  on  the  woolsack. 

Order  appealed  from  affirmed  and  appeal  dismissed 
with  costs. 

Lords'  Journals  18th  February  1887. 

Solicitors  for  appellants  :  Kaye  &  Guedalla  for  Buckley  &  Mat- 
tinson,  Oldham. 

Solicitors  for  respondent  Brooks:  Johnson  &  Weather  all  for 
Storer  &  Co.,  Manchester. 

Solicitors  for  respondent  Bower :  Clarke,  Woodcock,  &  Ryland, 
for  Tweedale,  Sons,  &  Lees,  Oldham. 

(1)  14  Oh.  D.  53. 


H.  L.  (E.) 
1887 

AlEEY 
V. 

Bower. 

Lord 
Macnaghten. 
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[HOUSE  OF  LORDS.] 
ISAAC  COOKE  &  SONS  Appellants  ;   h.  l.  (E.) 

1887 

AND 

HENKY  DOUGLAS  ESHELBY    ....    Kespondent.   March  15- 

Principal  and  Agent — Contract  with  Agent  for  Undisclosed  Principal — Set-off 
against  Principal  of  Debt  due  from  Agent — Estoppel. 

Where  an  agent  sells  in  his  own  name  for  an  undisclosed  principal,  and 
the  principal  sues  the  buyer  for  the  price,  the  buyer  cannot  set  off  a  debt 
due  from  the  agent  unless  in  making  the  contract  he  was  induced  by  the 
conduct  of  the  principal  to  believe,  and  did  in  fact  believe,  that  the  agent 
was  selling  on  his  own  account. 

L.  &  Co.  sold  cotton  to  C.  in  their  own  names,  but  really  on  behalf  of  an 
undisclosed  principal.  C.  knew  that  L.  &  Co.  were  in  the  habit  of  dealing 
both  for  principals  and  on  their  own  account,  and  had  no  belief  on  the 
subject  whether  they  made  this  contract  on  their  own  account  or  for  a 
principal : — ■ 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  C.  could  not  in 
an  action  brought  by  the  principal  for  the  price  of  the  cotton  set  off  a  debt 
due  from  L.  &  Co. 

Appeal  from  a  decision  of  the  Court  of  Appeal. 

In  April  and  June  1883  Livesey  Sons  &  Co.,  cotton  brokers 
at  Liverpool,  sold  to  Isaac  Cooke  &  Sons,  on  the  Liverpool  Cotton 
Market,  cotton  for  future  deliveries.  Livesey  Sons  &  Co.  made 
these  two  contracts  in  their  own  names,  but  were  really  acting  as 
agents  for  Maximos,  their  undisclosed  principal.  Before  maturity 
of  the  contracts  Livesey  Sons  &  Co.  suspended  payment,  and 
under  the  rules  of  the  Liverpool  Cotton  Association,  Limited, 
the  contracts  were  closed  in  the  form  of  repurchases  by  Livesey 
Sons  &  Co.  from  Isaac  Cooke  &  Sons.  The  price  of  cotton  having 
fallen,  the  result  of  this  transaction  was  that  a  sum  of  £680  was 
due  from  Isaac  Cooke  &  Sons  to  Livesey  Sons  &  Co.  For  this 
sum  an  action  was  brought  against  Isaac  Cooke  &  Sons  by  Eshelby 
as  trustee  in  the  liquidation  of  Maximos  who  had  failed. 

The  defendants  by  their  defence  claimed  to  set  off  against  the 
plaintiff's  claim  money  due  from  Livesey  Sons  &  Co.  to  the 
defendants  upon  a  general  account. 
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H.  L.  (E.)       In  answer  to  the  plaintiffs  interrogatories  whether  in  the  trans- 
1887       actions  sued  on  the  defendants  did  not  believe  that  Livesey  &  Co. 
Cooke     were  acting  as  brokers  on  behalf  of  principals  the  defendants  said: 
Eshelby.    "  We  had  no  belief  on  the  subject.  We  dealt  with  Livesey  &  Co. 
— ~      as  principals,  not  knowing  whether  they  were  acting  as  brokers 
on  behalf  of  principals,  or  on  their  own  account  as  the  prin- 
cipals." 

At  the  trial  at  Liverpool  in  February  1884  before  Baggallay  L.J. 
without  a  jury  it  was  proved  that  Livesey  &  Co.  bought  and  sold 
both  for  principals  and  on  their  own  account,  and  that  Cooke 
&  Sons  knew  this.  Baggallay  L.J.  held  that  the  defendants  were 
entitled  to  the  set-off  and  gave  judgment  for  them. 

The  Court  of  Appeal  (Brett  M.E.  Lindley  and  Bowen  L. JJ.) 
reversed  this  decision  and  entered  judgment  for  the  plaintiff  for 
the  amount  claimed,  on  the  ground  that  the  defendants  were  not 
entitled  to  the  set-off  unless  they  had  been  induced  by  the 
conduct  of  Maximos  the  principal  to  believe,  and  did  in  fact 
believe,  that  they  were  dealing  with  Livesey  &  Co.  as  the  prin- 
cipals. 

Against  this  decision  the  defendants  appealed. 

1886.  Nov.  30,  Dec.  2.  W.  B.  Kennedy  Q.C.  and  T.  6r.  Carver 
for  the  appellants : — 

The  facts  support  the  defendants'  claim  of  set-off.  Livesey  & 
Co.  were  undoubtedly  principals  on  the  face  of  the  contract : 
there  was  nothing  to  suggest  that  they  were  acting  as  agents.  In 
so  contracting  they  were  acting  under  the  express  instructions 
of  their  principal,  Maximos,  that  his  name  should  not  be  given. 
Treating  Livesey  &  Co.  as  principals  the  defendants  balanced 
their  contract  book  accordingly  and  set  off  the  gains  against  the 
losses  upon  all  contracts,  whether  of  sale  or  purchase,  with  Livesey 
&  Co.  If  Maximos  had  been  named  the  defendants  would  have 
had  nothing  to  do  with  a  contract  in  which  he  was  the  principal, 
not  altogether  because  they  were  unwilling  to  take  his  name,  but 
because  it  might  destroy  their  chance  of  set-off  with  Livesey  &  Co. 
The  defendants  claim  the  right  of  set-off,  not  on  the  ground  of 
estoppel,  but  on  the  ground  of  an  equitable  qualification  on  the 
right  of  the  undisclosed  principal  to  adopt  the  contract,  the 
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qualification  being  that  lie  cannot  prevent  the  right  of  set-off  H.  L.  (E.) 
if  he  instructs  or  allows  his  agent  to  contract  as  principal.    To  1887 
establish  such  a  right  it  is  not  necessary  to  have  a  representa-  Cooke 
tion  that  the  contracting  party  is  the  person  solely  interested  :  eshjslby 

all  that  is  necessary  is  a  representation  and  belief  that  the  buyer   

is  entitled  to  deal  with  him  as  the  principal.  Once  the  authority 
is  shewn  by  the  principal  to  the  agent  to  contract  as  principal, 
he  may  be  safely  treated  as  principal.  The  basis  of  the  right  to 
set-off  is  not  belief  or  representation  but  authority.  It  is  a  mistake 
to  suppose  that  in  the  factors'  cases  or  any  cases  any  representation 
is  ever  made  that  no  one  but  the  seller  is  interested. 

Where  a  contract  not  under  a  seal  is  made  with  an  agent  in  his 
own  name  for  an  undisclosed  principal,  either  the  agent  or  the 
principal  may  sue :  but  if  the  principal  sues  "  the  defendant  is 
entitled  to  be  placed  in  the  same  situation  at  the  time  of  the 
disclosure  of  the  real  principal  as  if  the  agent  had  been  the  con- 
tracting party  :  "  Sims  v.  Bond,  (1).  The  defendant  "  is  entitled 
to  the  same  defence  whether  it  be  by  common  law  or  by  statute, 
payment  or  set-off,  as  he  was  entitled  to  at  that  time  against  the 
agent,  the  apparent  principal :  "  Isberg  v.  Bowden  (2)  ;  George  v. 
Clagett  (3)  :  and  see  Dresser  v.  Norwood  (4).  It  is  not  necessary 
to  negative  means  of  knowledge  that  the  agent  dealt  as  agent : 
Borries  v.  Imperial  Ottoman  Bank  (5).  Nor  is  it  necessary  to 
shew  belief  in  the  defendant  that  the  agent  was  acting  on  his 
own  account :  Stacey  v.  Becy  (6).  It  is  enough  to  shew  that  the 
defendant  had  not  the  means  of  knowing  and  did  not  know  that 
the  agent  was  not  acting  on  his  own  account :  Carr  v.  Hindi- 
cliff  (7) ;  Purchell  v.  Salter  (8)  ;  Semenza  v.  Brinsley  (9).  It  is 
true  that  in  the  latter  case  Willes  J.  said  that  the  defendant 
must  deal  with  the  agent  as,  and  believe  him  to  be,  the  principal, 
but  that  was  only  a  dictum  not  necessary  for  the  decision.  It 
the  principal  instructs  or  allows  the  agent  to  deal  in  his  own 
name  he  can  only  sue  subject  to  the  right  of  set-off:  Moore  v. 

(1)  5  B.  &  Ad.  389,  393.  (5)  Law  Rep.  9  C.  P.  38. 

(2)  8  Ex.  852,  859.  (6)  '2  Esp.  170. 

(3)  7  T.  E.  359;  2  Sin.  L.  C.  8th        (7)  4  B.  &  C.  547. 
Ed.  p.  118.  (8)  1  Q.  B.  197. 

(4)  17  C.  13.  (N.S.)  46G.  (9)  18  C.  B.  (N.8.)  467,  (77. 
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H.  L.  (E.)  Clementson  (1) ;  Turner  v.  Thomas  (2)  ;  Baring  v.  Corrie  (3) ; 
1887  Coates  v.  Lewes  (4) ;  Tucker  v.  Tucker  (per  Parke  B.)  (5) ; 
Cooke     Browning   v.  Provincial  Insurance  Company   of  Canada  (6) ; 

Eshelby.    Maspons  v.  Mildred  (7). 

  Broadly,  the  principal's  right  to  adopt  the  contract  of  his  agent 

is  subject  to  this,  that  he  must  in  all  respects  stand  in  the  shoes 
of  his  agent.  It  is  a  mistake  to  treat  the  factors'  cases  as  if  they 
were  decided  on  the  ground  of  estoppel.  Secret  instructions  to 
the  agent  not  to  sell  in  his  own  name  do  not  prevent  the  right 
to  set-off:  Ex  parte  Dixon  (8)  explaining  Semenza  v.  Brinsley  (9). 
To  create  estoppel  there  must  be  not  only  belief  in  a  fact  but 
representation  of  that  fact:  Wilde  v.  Gibson  (per  Lord  Camp- 
bell) (10).  The  only  representation  a  factor  makes  is  that  he 
has  authority  to  sell  and  convey  a  good  title  to  the  goods. 
Estoppel  is  defined  by  Lord  Selborne  in  Citizens  Bank  of  Louis- 
iana v.  New  Orleans  Canal  and  Banking  Company  (11) ;  see  also 
Farmeloe  v.  Bain  (12).  The  rule  as  to  an  undisclosed  buyer 
is  independent  of  estoppel :  Armstrong  v.  Stokes  (per  Black- 
burn J.)  (13)  ;  Irvine  v.  Watson  (14). 

The  true  view  of  the  facts  here  is  that  Maximos  did  not  intend 
to  be  a  party  to  this  contract,  as  shewn  by  his  instructions.  The 
mere  fact  that  the  contract  was  made  for  the  benefit  of  some  one 
does  not  make  him  a  party  to  the  contract :  Addison  v.  Gandase- 
qui  (15). 

D.  French  Q.C.  and  8ynnott}  for  the  respondent,  were  not 
heard,  Lord  Halsbury  L.C.  saying  that  notice  would  be  given  if 
their  Lordships  desired  to  hear  them. 

The  House  took  time  for  consideration. 

(1)  2  Camp.  22.  (9)  18  C.  B.  (N.S.)  467. 

(2)  Law  Eep.  6  C.  P.  610,  613.  (10)  1  H.  L.  C.  605,  633. 

(3)  2  B.  &  Aid.  137,  143.  (11)  Law  Eep.  6  H.  L.  352,  360. 

(4)  1  Camp.  444.  (12)  1  C.  P.  D.  445. 

(5)  4  B.  &  Ad.  745,  750.  (13)  Law  Eep.  7  Q.  B.  598,  607. 

(6)  Law  Eep.  5  P.  C.  263,  272.  (14)  5  Q.  B.  D.  102,  414. 

(7)  9  Q.  B.  D.  530,  543;  8  App.  (15)  4  Taunt.  573;  2  Sm.  L.  C.  8th 
Cas.  874.  ed.  p.  369. 

(8)  4  Ch.  D.  133. 
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1887.  March  15.    Lord  Halsbury  L.O. :—  H.  L.  (B.) 

My  Lords,  in  this  case  a  merchant  in  Liverpool  effected  two 
sales  through  his  brokers.  The  brokers  effected  the  sales  in  Cooke 
their  own  names.  The  appellants,  the  merchants  with  whom  eshelbt. 
these  contracts  were  made,  knew  the  brokers  to  be  brokers,  and 
that  it  was  their  practice  to  sell  in  their  own  names  in  trans- 
actions in  which  they  were  acting  only  as  brokers.  They  also 
knew  that  the  brokers  were  in  the  habit  of  buying  and  selling  for 
themselves.  The  appellants  with  commendable  candour  admit 
that  they  are  unable  to  say  that  they  believed  the  brokers 
to  be  principals;  they  knew  they  might  be  either  one  or  the 
other;  they  say  that  they  dealt  with  the  brokers  as  principals, 
but  at  the  same  time  they  admit  that  they  had  no  belief  one 
way  or  the  other  whether  they  were  dealing  with  principals  or 
brokers. 

It  appears  to  me  that  the  principle  upon  which  this  case  must 
be  decided  has  been  so  long  established  that  in  such  a  state  of 
facts  as  I  have  recited  the  legal  result  cannot  be  doubtful.  The 
ground  upon  which  all  these  cases  have  been  decided  is  that  the 
agent  has  been  permitted  by  the  principal  to  hold  himself  out  as 
the  principal,  and  that  the  person  dealing  with  the  agent  has 
believed  that  the  agent  was  the  principal,  and  has  acted  on  that 
belief.  "With  reference  to  both  those  propositions,  namely,  first, 
the  permission  of  the  real  principal  to  the  agent  to  assume  his 
character,  and  with  reference  to  the  fact  whether  those  dealing 
with  the  supposed  principal  have  in  fact  acted  upon  the  belief 
induced  by  the  real  principal's  conduct,  various  difficult  questions 
of  fact  have  from  time  to  time  arisen  ;  but  I  do  not  believe  that 
any  doubt  has  ever  been  thrown  upon  the  law  as  decided  by  a 
great  variety  of  judges  for  something  more  than  a  century.  The 
cases  are  all  collected  in  the  notes  to  George  v.  Clagett  (1). 

In  Baring  v.  Corrie  (2),  in  1818,  Lord  Tenterden  had  before 
him  a  very  similar  case  to  that  which  is  now  before  your  Lord- 
ships, and  although  in  that  case  the  Court  had  to  infer  what  we 
have  here  proved  by  the  candid  admission  of  the  party,  the  prin- 
ciple upon  which  the  case  was  decided  is  precisely  that  which 
appears  to  me  to  govern  the  case  now  before  your  Lordships. 
(1)  2  Sin.  L.  C.  8th  Ed.  118.  (2)  2  B.  &  Aid.  137,  M  i,  117. 
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H.  L.  (E.)   Lord  Tenterden  says  of  the  persons  who  were  in  that  case  insist- 
1887      ing  that  they  had  a  right  to  treat  the  brokers  as  principals : 
Cooke     "  They  knew  that  Coles  &  Co.  acted  both  as  brokers  and 
Eshelby    merchants,  and  if  they  meant  to  deal  with  them  as  merchants, 
Lord  HaiTbury  an(^  ^°  derive  a  benefit  from  so  dealing  with  them,  they  ought  to 
L-c-       have  inquired  whether  in  this  transaction  they  acted  as  brokers 
or  not;  but  they  made  no  inquiry."    And  Bayley,  J.,  says: 
"  When  Coles  &  Co.  stood  at  least  in  an  equivocal  situation,  the 
defendants  ought  in  common  honesty,  if  they  bought  the  goods 
with  a  view  to  cover  their  own  debt,  to  have  asked  in  what 
character  they  sold  the  goods  in  question.    I  therefore  cannot 
think  that  the  defendants  believed,  when  they  bought  the  goods, 
that  Coles  &  Co.  sold  them  on  their  own  account.    And  if  so, 
they  can  have  no  defence  to  the  present  action." 

I  am  therefore  of  opinion  that  the  judgment  of  the  Court  of 
Appeal  was  right.  The  selling  in  his  own  name  by  a  broker 
is  only  one  fact,  and  by  no  means  a  conclusive  fact,  from  which, 
in  the  absence  of  other  circumstances,  it  might  be  inferred  that 
he  was  selling  his  own  goods.  Upon  the  facts  proved  or  admitted 
in  this  case  the  fact  of  selling  in  the  broker's  name  was  neither 
calculated  to  induce  nor  did  in  fact  induce  that  belief. 

I  now  move  your  Lordships  to  affirm  the  judgment  of  the 
Court  of  Appeal  and  to  dismiss  this  appeal  with  costs. 

Loed  Watson  : — 

My  Lords,  Livesey  Sons  &  Co.  cotton  brokers  and  members  of 
the  Liverpool  Cotton  Association,  in  April  and  June  1883  sold 
two  parcels  of  cotton,  for  future  delivery,  to  the  appellants  who 
were  members  of  the  same  association.  These  sales  were  in  reality 
made  on  account  of  one  N.  C.  Maximos  ;  but  in  accordance  with 
his  instructions  they  were  effected  by  Livesey  Sons  &  Co.  in 
their  own  name  and  without  any  mention  of  a  principal.  Livesey 
Sons  &  Co.  suspended  payment  on  the  20th  July  1883  at 
which  date  they  owed  the  appellants  a  balance  on  general  ac- 
count. On  the  same  day  Maximos  gave  written  notice  to  the 
appellants  that  both  sales  had  been  made  by  Livesey  Sons  & 
Co.  as  his  agents.  The  present  action  was  brought  by  Maximos, 
and  is  now  insisted  in  by  the  trustee  in  his  liquidation,  for  reco- 


Lord  Watson. 
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very  of  the  sums  due  by  the  appellants  in  respect  of  these  two   H.  L.  (E.) 
purchases.    There  is  no  dispute  as  to  the  amount  of  the  claim ;  1887 
the  only  defence  pleaded  by  the  appellants  being  that  they  are  Cooke 
entitled  to  set  off  that  amount  against  the  balance  admittedly  due  eshelby 
to  them  from  Livesey  Sons  &  Co. 

The  only  facts  which  have  a  material  bearing  upon  the  appel- 
lants' defence  are  these.  According  to  the  practice  of  the  Liverpool 
cotton  market  with  which  the  appellants  were  familiar,  brokers  in 
the  position  of  Livesey  Sons  &  Co.  buy  and  sell  both  for  them- 
selves and  for  principals  ;  and  in  the  latter  case  they  transact, 
sometimes  in  their  own  name  without  disclosing  their  agency,  and 
at  other  times  in  the  name  of  their  principal.  In  their  answer  to 
an  interrogation  by  the  plaintiff  touching  their  belief  that  Live- 
sey Sons  &  Co.  were  acting  on  behalf  of  principals  in  the  two 
transactions  in  question,  the  appellants  say :  "  We  had  no  belief 
upon  the  subject.  We  dealt  with  Livesey  Sons  &  Co.  as  princi- 
pals, not  knowing  whether  they  were  acting  as  brokers  on  behalf 
of  principals  or  on  their  own  account  as  the  principals." 

That  is  a  very  candid  statement,  but  I  do  not  think  any  other 
answer  could  have  been  honestly  made  by  persons  who,  at  the 
time  of  the  transactions,  were  cognisant  of  the  practice  followed 
by  members  of  the  Liverpool  Cotton  Association.  A  sale  by  a 
broker  in  his  own  name  to  persons  having  that  knowledge, 
does  not  convey  to  them  an  assurance  that  he  is  selling  on 
his  own  account ;  on  the  contrary  it  is  equivalent  to  an  express 
intimation  that  the  cotton  is  either  his  own  property  or  the 
property  of  a  principal  who  has  employed  him  as  an  agent  to 
sell.  A  purchaser  who  is  content  to  buy  on  these  terms  cannot, 
when  the  real  principal  comes  forward,  allege  that  the  broker 
sold  the  cotton  as  his  own.  If  the  intendiug  purchaser  desires  to 
deal  with  the  broker  as  a  principal  and  not  as  an  agent  in  order 
to  secure  a  right  to  set-off,  he  is  put  upon  his  inquiry.  Should 
the  broker  refuse  to  state  whether  he  is  acting  for  himself  or  for 
a  principal,  the  buyer  may  decline  to  enter  into  the  transaction. 
If  he  chooses  to  purchase  without  inquiry,  or  notwithstanding 
the  broker's  refusal  to  give  information,  he  does  so  with  notice 
that  there  may  be  a  principal  for  whom  the  broker  is  acting  as 
agent ;  and  should  that  ultimately  prove  to  be  the  fact,  he  lias. 
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H.  L.  (E.)  in  my  opinion,  no  right  to  set  off  his  indebtedness  to  the  prin- 

1887  cipal  against  debts  owing  to  him  by  the  agent. 

Cooke  &  was  argued  for  the  appellants,  that  in  all  cases  where  a 

Eshelby  broker,  having  authority  to  that  effect,  sells  in  his  own  name  for 

— -  an  undisclosed  principal,  the  purchaser,  at  the  time  when  the 

Lord  Watson.  r  r  .  ,r 

  principal  is  disclosed,  is  entitled  to  be  placed  in  the  same 

position  as  if  the  agent  had  contracted  on  his  own  account.  That 
was  said  to  be  the  rule  established  by  George  v.  Clagett 
Sims  v.  Bond  (2),  and  subsequent  cases.  It  is  clear  that  Livesey 
Sons  &  Co.  were  not  mere  brokers  or  middlemen,  but  were  agents 
within  the  meaning  of  these  authorities,  and  if  the  argument 
of  the  appellants  were  well  founded  they  would  be  entitled  to 
prevail  in  this  appeal,  because  in  that  case  their  right  of  set-off 
had  arisen  before  the  20th  of  July  1883,  when  they  first  had 
notice  that  Maximos  was  the  principal. 

I  do  not  think  it  necessary  to  enter  into  a  minute  examination 
of  the  authorities,  which  were  fully  discussed  in  the  arguments 
addressed  to  us.  The  case  of  George  v.  Clagett  (1)  has  been 
commented  upon  and  its  principles  explained  in  many  subse- 
quent decisions,  and  notably  in  Baring  v.  Gorrie  (3),  Semenza  v. 
Brinsley  (4),  and  Borries  v.  Imperial  Ottoman  Bank  (5).  These  de- 
cisions appear  to  me  to  establish  conclusively  that,  in  order  to 
sustain  the  defence  pleaded  by  the  appellants,  it  is  not  enough 
to  shew  that  the  agent  sold  in  his  own  name.  It  must  be  shewn 
that  he  sold  the  goods  as  his  own,  or,  in  other  words,  that  the 
circumstances  attending  the  sale  were  calculated  to  induce,  and 
did  induce,  in  the  mind  of  the  purchaser  a  reasonable  belief 
that  the  agent  was  selling  on  his  own  account  and  not  for  an 
undisclosed  principal ;  and  it  must  also  be  shewn  that  the  agent 
was  enabled  to  appear  as  the  real  contracting  party  by  the  con- 
duct, or  by  the  authority,  express  or  implied,  of  the  principal. 
The  rule  thus  explained  is  intelligible  and  just ;  and  I  agree 
with  Bowen  L.J.  that  it  rests  upon  the  doctrine  of  estoppel.  It 
would  be  inconsistent  with  fair  dealing  that  a  latent  principal 
should  by  his  own  act  or  omission  lead  a  purchaser  to  rely  upon 

(1)  2  Sm.  L.  C.  8th  Ed.  118.  (3)  2  B.  &  Aid.  137. 

(2)  5  B.  &  Ad.  389.  (4)  18  C.  3.  (N.S.)  467. 

(5)  Law  Rep.  9  C.  P.  38. 
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Lord  Watson. 


a  right  of  set-off  against  the  agent  as  the  real  seller,  and  should    H.  L.  (E.) 
nevertheless  be  permitted  to  intervene  and  deprive  the  purchaser  1887 
of  that  right  at  the  very  time  when  it  had  become  necessary  for  Cooke 
his  protection.  Eshelby. 

I  therefore  agree  with  the  conclusion  of  the  learned  judges  of 
the  Court  of  Appeal,  and  with  the  reasoning  upon  which  it  is 
founded.  A  broker  who  effects  a  sale  in  his  own  name  with  an 
intimation,  express  or  implied,  that  he  is  possibly  selling  as  an 
agent,  does  not  sell  the  goods  as  his  own,  and  in  such  a  case  the 
purchaser  has  no  reasonable  grounds  for  believing  that  the  agent 
is  the  real  party  with  whom  he  has  contracted. 

Lokd  FitzGekald  : — 

My  Lords,  the  supposed  importance  of  this  case  in  its  bearings 
upon  the  operations  of  the  Liverpool  Cotton  Market  appears  to 
render  it  rather  a  duty  that  each  of  us  should  deliver  his  own 
judgment.  But  when  we  reach  a  correct  appreciation  of  the 
facts  of  this  case  it  seems  to  me  that  all  difficulty  disappears  as  to 
the  application  of  the  principle  on  which  it  ought  to  be  decided. 
Although  my  noble  and  learned  friends  have  concisely  and  accu- 
rately stated  their  views  of  the  facts,  I  ask  your  Lordships'  per- 
mission to  advert  to  some  parts  of  the  evidence  somewhat  more  in 
detail. 

The  third  paragraph  of  the  defence  alleges  that  "  the  defendants 
believed  that  Livesey  &  Co.  made  the  contracts  as  principals," 
which  must  be  interpreted  to  mean  that  they  so  believed  at  the 
time  the  contracts  in  question  were  entered  into.  This  essential 
averment  has  not  been  proved,  and  has  been  disproved.  My 
noble  and  learned  friend  (Lord  Watson)  has  already  called  atten- 
tion to  an  answer  given  by  the  appellants  which  seems  to  become 
more  pointed  when  we  refer  to  the  actual  interrogatories  in  reply 
to  which  that  answer  was  given.  The  fourth  interrogatory  was  : 
"  Is  it  not  the  fact  that  in  the  transactions  mentioned  in  the  state- 
ment of  claim  the  defendants  believed  that  Livesey  &  Co.  were 
acting  as  brokers  on  behalf  of  principals  ?"  The  fifth  inter- 
rogatory was :  "  Did  the  defendants  believe  that  in  such  trans- 
actions Livesey  &  Co.  were  speculating  and  dealing  on  their  own 
account  as  the  principals  ?"    To  which  the  defendants  answered  : 
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H.  L.  (E.)  "  To  the  fourth  and  fifth  interrogatories,  that  we  had  no  belief  on 
1887  the  subject-  We  dealt  with  Livesey  &  Co.  as  principals,  not 
Cooke  knowing  whether  they  were  acting  as  brokers  on  behalf  of 
principals,  or  on  their  own  account  as  the  principals;"  and  it 
appears  on  the  notes  of  the  learned  judge  at  the  trial,  that  to 
some  similar  question  Mr.  Cooke,  on  his  viva  voce  examination, 
answered :  "  I  had  no  belief  in  the  matter." 

It  is  quite  true  that  Messrs.  Cooke  had  not  at  the  time  of  the 
contract  any  actual  knowledge  that  Livesey  had  a  principal,  but 
it  is  equally  clear  that  they  purposely  abstained  from  obtaining 
information  from  Livesey  on  the  subject.  Messrs.  Cooke  relied 
on  a  custom  in  the  Liverpool  market  that  where  the  principal 
was  undisclosed  at  the  time  of  the  contract  he  could  only  inter- 
vene and  claim  on  the  contract  provided  his  doing  so  "  was  not 
to  the  detriment  of  the  broker  of  the  other  contracting  party ;" 
or,  to  put  it  in  the  exact  words  of  a  question  and  answer  at  the 
trial :  "  (Mr.  Carver) :  Then,  my  Lord,  I  will  put  this  question : 
In  the  arrival  market  where  one  of  the  parties  on  the  face  of 
the  contract  fails,  is  there  any  custom  which  governs  the  right  of 
undisclosed  principals  to  claim  upon  the  contracts  made  in  the 
name  of  the  party  who  has  failed?  (A)  He  can  only  claim 
subject  to  the  rights  of  the  other  party  to  the  contract  to  take 
into  account  whatever  differences  there  may  be  on  other  out- 
standing contracts."  The  special  custom  alleged  to  prevail  in 
the  Liverpool  arrival  market  was  not  established  in  proof. 

The  disclosure  at  the  time  of  the  contract  that  there  was  an 
undisclosed  principal  would  not  alone  have  been  very  undesirable 
information  to  Cooke  &  Co.,  but  would  have  prevented  the  con- 
tract being  entered  into,  for  in  case  of  the  failure  of  Livesey  & 
Co.  Messrs.  Cooke  could  not  (I  am  giving  the  language  used  in 
the  course  of  the  evidence)  have  "  squared  their  books,"  that  is, 
have  applied  the  money  due  on  the  contracts  to  Maximos  to  dis- 
charge the  liability  of  Livesey  &  Co.  Mr.  Tobin,  one  of  the 
principal  witnesses  for  the  appellants  (defendants),  explains  the 
objects  to  be  achieved  very  clearly :  "  (A.)  If  I  have  a  number  of 
transactions  with  a  broker  I  treat  that  broker  as  the  dealer.  He 
is  called  broker'  technically,  but  practically  he  is  the  dealer  or 
the  contracting  party  with  me.   I  know  nobody  else  in  the  trans- 
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action.    I  have  bought  from  him  certain  cotton,  and  I  have  sold   H.  L.  (E.) 
to  him  certain  cotton.    I  know  how  my  account  stands.    If  an  1887 
undisclosed  principal  can  come  forward  and  claim  on  a  certain  Cooke 
portion  of  the  contracts,  those  that  are  in  his  favour,  and  saddle  EsheLBY. 
me  with  the  rest,  my  position  is  entirely  altered."  Mr.  Tobin  also  j^erald 

says  that  unless  there  was  such  a  rule  as  he  had  stated  in  a   

previous  answer  it  would  be  impossible  to  carry  on  business  in 
the  Liverpool  Cotton  Arrival  Market.  He  means  of  course  that 
there  would  be  difficulties  in  the  way  of  carrying  on  such  business 
in  the  manner  in  which  it  is  carried  on  in  that  market.  Whether 
that  may  or  ■  may  not  be  so  I  do  not  know,  nor  shall  I  ventrue  to 
speculate  whether  such  a  result  would  prove  to  be  a  mercantile 
calamity.  We  must  not  alter  the  law  to  suit  the  views  or  the 
convenience  of  the  Liverpool  Cotton  Market. 

The  case  at  one  time  seemed  to  present  a  novel  aspect  which  it 
might  have  been  difficult  for  the  plaintiff  to  encounter. .  It  was 
alleged  that  Maximos  authorized  Livesey  &  Co.  to  contract  in 
their  own  names,  and  also  prohibited  them  from  disclosing  his 
name  as  principal,  and  this  seemed  to  be  close  on  the  confines  of 
an  express  authority  to  contract  in  their  own  names  as  principals 
and  as  if  owners  of  the  cotton.  I  put  the  case  to  Mr.  Kennedy 
during  the  argument,  but  he  did  not  seem  to  attribute  any  weight 
to  it,  and  properly  so,  for  on  examining  the  evidence  carefully  it 
falls  short  of  the  allegation,  and  does  not  appear  to  have  been 
relied  on  in  the  Court  of  Appeal  or  in  the  Court  below.  The 
evidence  in  this  particular  rests  on  two  answers  given  by  Mr. 
Tobin.  In  the  one  on  direct  examination  he  spoke  as  to  a  con- 
versation with  Maximos  ten  days  before  the  trial  and  said: 
"  Mr.  Maximos  told  me  that  he  had  instructed  Messrs.  Livesey  not  to 
give  his,  Mr.  Maximos ',  name,  in  the  arrival  market,  hut  to  give  his 
own,  Livesey' s,  name'1  But  on  cross-examination  he  corrected  that 
statement  from  a  memorandum  made  at  the  time  "as  it  was 
known  that  Livesey  did  business  for  him,  but  as  other  brokers 
came  to  him  for  business  he  authorized  Livesey  not  to  give  his 
name,  that  is  the  reason  he  gave  you  for  saying  what  you  have 
said  he  said  ?  (A.)  Yes."  This  seems  to  me  to  fall  short  of 
authorizing  Livesey  &  Co.  to  contract  in  their  own  names  as 
principals. 
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H.  L.  (E.)  If  Messrs.  Cooke  had  asked  Livesey,  "  Have  you  a  principal  in 

1887  these  contracts  ?  "  we  may  assume  their  answer  would  have  been  in 

C^E  the  affirmative ;  and  if  further  asked  to  name  that  principal  they 

Eshelby  w°uld  nave  replied,  "  He  does  not  wish  us  to  do  so."  The  ascer- 
  tained  facts  appear  to  stand  thus :  Livesey  &  Co.  were  extensive 

Lord  FitzGerald.  rr  \ 

• — -  cotton  brokers  on  the  Liverpool  Cotton  Arrival  Market.  They  also 
dealt  in  cotton  arrivals  on  their  own  account  as  principals.  Their 
position  was  well-known  to  Cooke  &  Co.  Maximos  employed 
Livesey  &  Co.  as  brokers  to  sell  for  him  the  particular  lots  of 
cotton,  and  they  did  so,  the  contracts  which  they  entered  into, 
though  in  their  own  names,  being  in  law  contracts  for  and  on 
behalf  of  Maximos.  He  also  "  authorized  them  not  to  give  his 
name,"  which  may  be  read  as  meaning  not  to  give  his  name  either 
in  the  contract  notes  or  in  answer  to  inquiries,  his  special  object 
seeming  to  be  to  avoid  the  jealousies  or  solicitations  of  other 
brokers.  He  did  not  prohibit  them  from  giving  his  name,  nor  did 
he  give  them  any  right  to  sell  in  their  own  names  as  principals, 
or  as  if  they  were  the  owners  of  the  goods,  and  he  did  not 
arm  them  with  the  indicia  of  property  if  any  such  existed.  Cooke 
and  Sons  having  at  their  hand  the  fullest  means  of  information 
abstained  from  making  any  inquiry  as  to  whether  Livesey  &  Co. 
were  acting  as  brokers  for  a  principal  or  on  their  own  account  as 
principals  and  owners,  and  they  say  "  they  had  no  belief  on  the 
subject." 

Such  being  the  facts  I  do  not  propose  to  criticise  the  numerous 
cases  which  George  v.  Clagett  (1)  gave  rise  to,  or  to  enter  on  the 
consideration  whether  the  head-note  to  that  case  is  misleading. 
The  head-note  frequently  is  misleading  if  you  read  it  alone  and 
do  not  take  the  trouble  to  read  the  case.  It  seems  to  me  that 
the  judgment  of  the  Master  of  the  Eolls  in  the  Court  of  Appeal 
is  quite  correct  and  supported  by  a  number  of  authorities,  includ- 
ing Fish  v.  Kemjoton  (2)  ;  Borries  v.  Imperial  Ottoman  Bank  (3), 
and  the  lucid  passage  from  the  judgment  of  Willes  J.  in  Semenza 
v.  Brinsley  (4). 

I  concur  with  my  noble  and  learned  friend  in  adopting  at 
once  the  decision  and  the  reasons  of  the  Court  of  Appeal.  I 

(1)  2  Sm.  L.  C.  8th  Ed.  118.  (3)  Law  Eep.  9  C.  P.  38. 

(2)  7  C.  B.  687.  (4)  18  C.  B.  (N.S.)  467,  477. 
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have,  however,  some  hesitation  in  accepting  the  view  that  the  deci-    H.  L.  (E.) 
sions  rest  on  the  doctrine  of  estoppel.    Estoppel  in  pais  involves  1887 
considerations  not  necessarily  applicable  to  the  case  before  us.  Cooke 
There  is  some  danger  in  professing  to  state  the  principle  on  eshelby. 
which  a  line  of  decisions  rests,  and  it  seems  to  me  to  be  sufficient  .  a  r—  , 

'  Lord  FitzG-eralc 

to  say  in  the  present  case  that  Maximos  did  not  in  any  way   

wilfully  or  otherwise  mislead  the  defendants  (Cooke  &  Sons)  or 
induce  them  to  believe  that  Livesey  &  Co.  were  the  owners  of 
the  goods  or  authorized  to  sell  them  as  their  own,  or  practice  any 
imposition  on  them.  The  defendants  were  not  in  any  way 
misled. 

Order  appealed  from  affirmed  ;  and  appeal 
dismissed  with  costs. 

Lords'  Journals  15th  March  1887. 

Solicitors  for  appellants :  Field,  Boseoe  &  Go.,  for  Harvey,  Alsop 
&  Stevens,  Liverpool. 

Solicitors  for  respondent :  Andrew,  Wood  &  Glasier,  for  Yates, 
Stananought  &  Johnson,  Liverpool. 
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ill.(R)   JAMES  DEUMMOND  &  SONS   ....  Appellants; 


Contract  to  manufacture  Goods  equal  to  Sample — Sale  of  Goods  oy  Sample- 
Caveat  emptor —  Warranty  of  Merchantahleness  implied — Latent  Defect. 

Cloth  merchants  ordered  of  cloth  manufacturers  worsted  coatings  which 
were  to  be  in  quality  and  weight  equal  to  samples  previously  furnished  by 
the  manufacturers  to  the  merchants.  The  object  of  the  merchants  was,  as 
the  manufacturers  knew,  to  sell  the  coatings  to  clothiers  or  tailors.  The 
coatings  supplied  corresponded  in  every  particular  with  the  ^samples,  but 
owing  to  a  certain  defect  were  unmerchantable  for  purposes  for  which 
goods  of  the  same  general  class  had  previously  been  used  in  the  trade. 
The  same  defect  existed  in  the  samples,  but  was  latent  and  was  not  dis- 
coverable by  due  diligence  upon  such  inspection  as  was  ordinary  and 
usual  upon  sales  of  cloths  of  that  class  : — 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  upon  such  a 
contract  there  was  an  implied  warranty  that  the  goods  should  be  fit  for  use 
in  the  manner  in  which  goods  of  the  same  quality  and  general  character 
ordinarily  would  be  used. 

Mody  v.  Gregson  (Law  Eep.  4  Ex.  49)  approved. 


Appeal  from  a  decision  of  the  Court  of  Appeal. 

The  following  statement  of  the  facts  and  pleadings  is  taken 
from  the  judgment  of  the  Earl  of  Selborne. 

The  respondents,  in  July  1883,  ordered  from  the  appellants, 
who  are  worsted  cloth  manufacturers  at  Bradford,  certain  goods, 
described  in  the  contracts  as  "mixt  worsted  coatings,"  which 
were  to  be,  in  "  quality  and  weight,"  equal  to  certain  numbered 
samples,  which  the  appellants  had  previously  furnished  to  the 
respondents.  The  goods  were  of  a  class  well-known  in  the  trade 
under  the  denomination  of  "  corkscrew  twills."  They  were 
delivered  to  the  respondents,  whose  object  (known  to  the  appel- 
lants) was  to  sell  them  to  clothiers  or  tailors  in  the  United  States 
of  America.  All,  or  great  part  of  them,  were,  in  fact,  disposed  of 
to  various  customers  of  the  respondents  in  the  United  States; 
but  they  were  returned  upon  the  respondents'  hands,  as  not 
suitable  for  the  purposes  of  that  trade.  They  were  afterwards 
sold  by  auction,  at  a  loss ;  and  an  action  (for  the  price  of  the 
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goods)  having  been  brought  by  the  appellants  against  the  respon-   H.  L.  (E.) 
dents,  a  counter-claim  was  made  by  the  respondents  to  recover  1887 
damages  against  the  appellants,  on  the  ground  that  the  goods  deummond 
were  not  merchantable,  as  they  ought  to  have  been.  Yan  j^gen 

The  goods  were,  in  point  of  fact,  made  exactly  in  the  same   

manner  as  the  samples  ;  and  the  defect  alleged  to  exist  in  them, 
viz.,  that  of  "  slipperiness "  (or  want  of  such  cohesion  in  the 
texture  of  the  cloth,  between  the  warp  and  weft,  as  was  requisite 
to  prevent  them  from  giving  way  under  the  strain  of  ordinary 
wear  when  made  up  into  coats  in  the  usual  manner)  existed 
equally  in  those  samples. 

The  defence  to  the  counterclaim  was,  in  substance,  that  the 
goods  were  exactly  what  had  been  ordered ;  that  there  was  no 
implied  warranty  that  they  should  be  merchantable  for  any 
purpose,  for  which  goods  of  such  a  make  and  texture  would  not 
be  fit ;  that  goods  of  that  particular  make  and  texture  were  not 
wholly  unsaleable,  or  incapable  of  being  made  up  (if  the  tailor 
did  his  work  in  a  manner  suitable  to  their  quality)  into  coats 
which  might  endure  reasonable  wear  ;  that  the  defect,  such  as  it 
was,  was  one  of  degree  only,  and  was  so  far  patent,  that,  by  such 
examination  of  the  sample  as  the  manufacturer  had  a  right,  under 
the  circumstances,  to  assume  the  merchant  to  have  made,  it 
might,  and  ought  to,  have  been  known. 

An  order  having  been  made  for  the  trial  of  certain  preliminary 
issues  in  fact  by  Day  J.  without  a  jury  before  any  of  the  other 
questions  of  fact,  that  learned  judge  found  upon  the  issues  as 
follows : — 

1.  That  there  was  an  implied  warranty  on  the  sale  of  the  goods 
that  the  cloth  should  be  merchantable  generally  as  worsted 
coatings,  and  should  be  properly  manufactured,  and  should  be 
suitable  to  be  made  up  into  coats  in  the  ordinary  course  of 
tailors'  work.  2.  That  the  plaintiffs  did  sell  the  cloth  for  the 
purpose  of  being  made  up  into  coats  in  the  ordinary  course  of 
tailors'  work.  3.  That  it  was  an  express  term  of  the  contract  of 
sale  that  the  cloth  should  be  efficiently  woaded  and  dyed  so  as 
not  to  fade  unduly.  4.  That  the  cloth  was  not  merchantable  as 
worsted  coating,  and  was  not  properly  manufactured  and  suitable 
to  be  made  up  into  coats  in  the  ordinary  course  of  tailoring,  and 
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H.  L.  (E.)   was  not  efficiently  woaded  and  dyed  within  the  meaning  of  the 
1887       contract.    5.  That  the  cloth  was  sold  by  sample  in  the  sense 
Deummond  *nat  ^  was  *°  ^e  sim^ar  *°  a  sample  produced  in  respect  of 
Van  Ingen  we^Sn*  an(^  quality,  and  that  the  term  "  quality  "  covers  strength 

  as  distinguished  from  rottenness  in  cloth,  but  the  judge  is  not 

satisfied  that  the  term  quality  has  been  ordinarily  applied  to 
such  a  defect  as  is  alleged  to  exist  in  the  cloth  delivered  under 
the  contract,  that  is  to  say,  slipperiness  of  weft  under  warp. 
6.  That  the  cloth  did  correspond  with  the  sample.  7.  That  the 
sample  was  made  to  the  defendants'  order,  and  was  seen  and 
approved  of  by  them  as  to  pattern,  colour,  and  generally  as  to 
handle.  8  and  9.  That  the  defects  both  of  structure  and  colour 
in  the  cloth  and  in  the  sample  were  latent,  and  were  not  apparent 
or  discoverable  upon  such  inspection  as  was  ordinary  and  usual 
upon  sales  of  worsted  cloths  of  this  class. 

The  Court  of  Appeal  (Lord  Esher  M.E.  and  Fry  L.J.)  affirmed 
the  findings  of  Day  J.  upon  the  ground  that  there  having  been  a 
conflict  of  evidence  the  Court  was  not  so  well  able  to  decide  as 
the  learned  judge  to  which  set  of  witnesses  credit  ought  to  be 
given  and  ought  not  therefore  to  overrule  his  finding.  From  this 
decision  the  present  appeal  was  brought. 

Feb.  28 ;  Mar.  1,  3, 4, 7, 8.  Sir  B.  Webster  A.  G.  and  B.  0.  B.  Lane 
for  the  appellants,  contended  that  the  findings  were  wrong 
upon  the  evidence  ;  that  there  was  no  such  warranty  implied  by 
law;  and  that  the  defendants  having  bought  the  cloth  for  a 
particular  purpose  and  a  particular  market,  in  reliance  solely  on 
their  own  and  their  agents'  judgment  as  to  its  adaptability  for 
such  purpose  and  market,  were  precluded  from  setting  up  an 
implied  warranty  of  the  fitness  of  the  cloth  for  any  particular 
purposes. 

Waddy  Q.C.,  and  E.  Tindal  Atkinson  Q.C.  (Wilberforce,  with 
them)  were  heard  for  the  respondents. 

The  House  took  time  for  consideration. 

April  1.  Eael  of  Selbokne  : — 

My  Lords,  it  does  not  appear  to  me  to  be  necessary  for  the 
decision  of  this  case  to  consider  whether  the  ground  on  which 
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the  findings  of  Day  J.  on  the  principal  questions  in  it  were  H.  L.  (E.) 

affirmed  by  the  Court  of  Appeal,  is  one  on  which  it  would  have  1887 

been  satisfactory  to  rest  your  Lordships'  judgment ;  because  I  drummond 

believe  that,  after  full  argument  and  after  considering  the  effect  i^gen 

of  all  the  material  parts  of  the  evidence,  vour  Lordships  are  of  — 

r  J  r  Earl  of  Selborne. 

opinion  that  those  findings  are  substantially  right.   

[After  stating  the  facts  and  pleadings  as  given  above,  his 
Lordship  proceeded  as  follows  : — ] 

As  to  so  much  of  this  defence  to  the  counter-claim  as  turns  on 
the  question  of  fact,  whether  the  alleged  defect  in  the  cloth 
existed  or  not  (by  which  I  mean  existed  as  a  defect,  causing 
coats  made  of  it  in  the  manner  usual  among  clothiers  and  tailors 
to  give  way  under  a  strain  which  goods  of  the  same  class,  such  as 
were  generally  known  and  used  in  the  trade,  ought  to  resist)  I 
think  your  Lordships  must,  on  the  principle  on  which  the  Court 
of  Appeal  acted,  take  the  existence  of  the  defect,  in  a  degree 
sufficient  to  render  the  cloth  unmerchantable  for  the  purposes  for 
which  goods  of  the  same  general  class  had  previously  been  used 
in  the  trade,  to  have  been  sufficiently  established.  That  question 
depended  in  part  on  practical  demonstration  by  skilled  witnesses 
in  the  presence  of  the  Court,  followed  up  and  further  verified  by 
the  judge  himself.  Of  all  possible  kinds  of  evidence,  this  appears 
to  me  to  be  the  most  unfit  for  review  by  a  Court  of  Appeal.  So 
far,  therefore,  I  think  the  fact  must  be  assumed  in  the  respon- 
dent's favour,  on  whom  the  burden  of  proof,  upon  that  point, 
undoubtedly  lay. 

It  remains  to  be  considered,  whether  this  was  a  defect  of  quality 
against  which  there  was  an  implied  warranty  by  the  appellants, 
under  all  the  circumstances  of  the  case.  That  it  was  a  defect  of 
quality  seems  to  me  indisputable ;  and,  if  it  was  known  to  the 
respondents  when  they  gave  the  order,  or  if  (as  between  them- 
selves and  the  appellants)  they  ought  to  be  taken  as  having  dis- 
covered, or  as  having  had  means  which  they  ought  to  have  used 
of  discovering  it  from  the  samples,  I  should  hold,  that  it  was 
eovered  by  the  word  "  qiialityy"  as  used  in  the  contracts,  and  that 
there  was  no  implied  warranty  against  it.  But  if  it  was  a  latent 
defect,  of  which  knowledge,  or  means  of  knowledge  which  ought 
to  have  been  used,  could  not  properly,  under  the  circumstances, 


288 


HOUSE  OF  LOKDS 


[VOL.  XII. 


% 

Van  Ingen. 
Earl  of  Selborne. 


H.  L.  (E.)  be  imputed  to  the  respondents,then  I  think  that  the  word  "  quality" 
1887  as  used  in  the  contracts,  ought  to  be  restricted  to  those  qualities 
Deummond  which  were  patent,  or  discoverable  from  such  examination  and 
inspection  of  the  samples  as,  under  the  circumstances,  the 
respondents  might  reasonably  be  expected  to  make ;  and  that  it 
cannot  be  extended  to  defects  in  the  texture  of  the  samples, 
rendering  ^the  cloth  so  manufactured  unmerchantable  for  the 
purposes  for  which  the  order  was  given,  of  which  such  examina- 
tion and  inspection  would  give  the  merchants,  practically,  no 
notice. 

I  do  not  think  it  necessary  to  go  into  any  of  the  cases  which 
have  been  decided  upon  questions  of  this  kind  ;  I  think  it  suffi- 
cient to  say,  that  while  the  doctrine  of  implied  warranty  ought 
not  to  be  unreasonably  extended,  so  as  to  require  manufacturers  to 
be  conversant  with  all  the  specialties  of  all  trades  and  businesses 
which  they  do  not  carry  on,  but  for  the  purposes  of  which  goods 
may  be  ordered  from  them,  yet  I  think  it  does  extend  to  such  a 
case  as  the  present,  if  the  goods,  being  of  a  class  known  and  under- 
stood, between  merchant  and  manufacturer,  as  in  demand  for  a 
particular  trade  or  business,  and  being  ordered  with  a  view  to 
that  market,  are  found  to  have  in  them,  when  supplied,  a  defect 
practically  new,  not  disclosed^  by  the  samples,  but  depending  on 
the  method  of  manufacture,  which  renders  them  unfit  for  the 
market  for  which  they  were  intended.  If  it  would  be  unreason- 
able, on  the  one  hand,  to  expect  from  the  manufacturer  a  more 
exact  knowledge  than  in  the  ordinary  course  of  business  would 
be  likely  to  reach  him  of  the  processes  and  modes  of  treatment 
through  which  manufactured  goods  may  pass,  in  the  hands  of  the 
merchant  or  his  customers,  before  being  adapted  to  their  ultimate 
uses,  it  would  be  not  less  unreasonable  to  expect  from  the 
merchant  an  exact  knowledge,  not  only  of  the  sort  of  article 
which  he  wants,  but  also  of  the  processes  by  which  it  is  to  be 
manufactured.  He  has  a  right  to  presume  that  the  manufacturer 
understands  his  own  business,  and  will  use  such  methods  as  may 
be  proper  to  produce  a  good  article  of  the  kind  ordered.  The 
burden  of  ascertaining  beforehand  that  this  can  be  done,  or  how 
it  is  to  be  done,  does  not  rest  upon  him. 

In  the  present  case  the  defect  arose  out  of  the  want  of  sufficient 
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connection  or  cohesion  in  the  texture  of  the  cloth  between  the  jel  L.  (E.) 
warp  and  the  weft.  In  all  goods  of  the  class  called  "  corkscrew  1887 
twills,"  the  weft  lies  hidden  inside,  the  surface  on  both  sides  being  deummond 
warp.  Without  the  application  of  some  kind  of  test,  by  pressure 
or  otherwise,  to  discover  whether  the  defect  of  "■  slipperiness " 
existed  or  not,  or  else  unravelling  the  threads  from  the  edges  of 
the  sample,  there  was  nothing  outwardly  observable  in  the  samples 
furnished  by  the  appellants  from  which  the  defect  could  have 
been  discovered.  The  appellants  attempted,  but  in  my  opinion 
failed,  to  shew  that  it  was  customary,  as  to  this  class  of  goods, 
and  in  such  a  business  as  that  of  the  respondents,  to  apply  a 
test  or  tests  for  the  purpose  of  detecting  slipperiness  ;  or  that  the 
respondents,  as  reasonable  men  of  business,  ought  to  have  done 
so.  There  was,  in  point  of  fact,  nothing  to  put  the  respondents 
on  their  guard  against  any  such  defect ;  and  they  had,  in  my 
opinion,  a  right  to  assume  that  the  appellants,  accepting  the 
order,  could  and  would  produce  and  deliver  a  good  article,  having 
the  weight  and  all  the  other  apparent  qualities  of  the  samples, 
which  would  be  as  merchantable  for  coatings  as  other  articles  of 
the  same  class  previously  known  in  the  trade.  The  evidence, 
especially  that  of  Mr.  Martin  and  Mr.  Lodge  (Appendix,  pp.  100, 
223-4,  227-8),  which  is  to  my  mind  confirmed  by  that  of  the 
appellants'  witness  Booth  (Appendix,  pp.  314,  315),  leads  me  to 
the  conclusion  that  this  might  have  been  done  by  the  use  of  proper 
means.  No  such  defect  had  been  found  before  in  any  cloth  of 
the  same  class  previously  manufactured ;  certainly  not  of  such  a 
kind  and  degree  as  to  affect  in  the  same,  or  in  any  other  practical 
way,  its  merchantable  character ;  and  it  appears  that  these  parti- 
cular samples,  and  the  goods  manufactured  from  them,  were  made 
with  that  particular  arrangement  and  texture  of  warp  and  weft 
from  which  the  defect  arose,  according  to  a  design  furnished  by 
a  very  young  man  then  in  the  employment  of  the  appellants 
who  was  at  that  time  little  more  than  a  beginner  fresh  from  his 
apprenticeship,  who  did  not  himself  discover  the  defect,  and  who 
admitted  that,  at  that  time,  he  knew  nothing  of  any  such  danger 
as  that  of  the  cloth  slipping. 

The  respondents  had  previously  dealt  with  the  appellants  for 
cloth  of  the  same  general  class,  and  had  been  supplied  by  thorn 
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H.  L.  (E.)  with  goods  in  which  there  was  no  similar  defect.    When  they 
1887  gave  the  orders,  embodied  in  those  particular  contracts,  it  is 
Dktjmmond  apparent  that  they  wanted,  not  a  worse,  but  in  some  respects 
Van  Ingen  (particularly  as  to  what  is  called  "  handle,"  which  I  understand 
  to  be  a  certain  softness  to  the  touch)  a  better  article  than  they 

Earl  of  Selborne,  .... 

  had  before.    All  the  communications  which  passed  between  the 

parties  were  addressed  to  that  point,  as  the  result  to  be  produced 
in  the  samples  and  in  the  manufacture ;  not  to  the  manner  of 
texture,  or  of  uniting  and  connecting  the  warp  and  the  weft,  by 
which  it  was  to  be  produced.  At  one  time  a  sample  was  sent 
with  a  thicker  weft,  which  would  have  cost  more  money,  and  was 
probably  for  that  reason  rejected.  The  same  defect  existed  in 
that  sample  also ;  and  the  result  ultimately  arrived  at  was,  that 
the  desired  softness  of  "  handle "  depended  on  the  finish,  and 
could  be  obtained  in  cloth  of  the  thickness  originally  con- 
templated. 

I  do  not  think  it  necessary,  in  this  state  of  circumstances,  to 
express  any  opinion  upon  the  question  which  might  have  arisen 
if  cloth  with  the  requisite  softness  of  "  handle  "  could  not  have 
been  manufactured  without  having  the  defect  in  question.  This 
was  part  of  the  contention  of  the  learned  counsel  for  the  appel- 
lants ;  but  if  the  findings  of  the  learned  judge  at  the  trial 
depended  upon  the  result  of  the  evidence  on  that  point,  I  am 
unable  to  differ  from  them. 

As  to  colour,  your  Lordships  stopped  the  respondents'  counsel ; 
and  I  think  it  enough  to  say  that  the  finding  of  the  learned 
judge  on  that  point  also  is,  in  my  judgment,  one  which  ought 
not  to  be  disturbed. 

I  move  your  Lordships  to  affirm  the  judgment  of  the  Court 
below,  and  to  dismiss  this  appeal  with  costs. 


Lokd  Heeschell  : — 

My  Lords,  I  think  that  the  general  principles  of  law  which 
have  to  be  applied  to  the  facts  of  this  case  are  well  settled 
and  beyond  question.  It  was  laid  down  in  Jones  v.  Bright  (1) 
that  where  goods  are  ordered  of  a  manufacturer  for  a  particular 

(1)  5  Bing.  533. 
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purpose,  he  impliedly  warrants  that  the  goods  he  supplies  are  fit    H.  L.  (E.) 
for  that  purpose.    This  view  of  the  law  has  been  constantly  acted  1887 
upon  from  the  time  of  that  decision,  and  was  not  impeached  by  dbummond 
the  learned  counsel  for  the  appellants.    It  is  equally  well  settled  Van  j^gex 
that  upon  a  sale  of  goods  of  a  specified  description,  which  the  Lord"^^chell 
purchaser  has  no  opportunity  of  examining  before  the  sale,  the  — - 
goods  must  not  only  answer  that  specific  description,  but  must  be 
merchantable  under  that  description.     This  doctrine  was  laid 
down  in  Jones  v.  Just  (1),  where  all  the  previous  authorities  on 
the  point  were  reviewed.    In  the  case  of  Mody  v.  Gregson  (2),  in 
the  Exchequer  Chamber,  the  decision  in  Jones  v.  Just  (1)  was 
approved  of  and  acted  upon,  and  it  was  further  held  that  the 
implied  warranty  that  the  goods  supplied  are  merchantable  was 
not  absolutely  excluded  by  the  fact  that  the  goods  were  sold  by 
sample,  and  that  the  bulk  precisely  corresponded  with  it,  but 
was  only  excluded  as  regards  those  matters  which  the  purchaser 
might,  by  due  diligence  in  the  use  of  all  ordinary  and  usual 
means,  have  ascertained  from  an  examination  of  the  sample,  I 
think  that  the  law  enunciated  in  these  cases  is  sound  and  not 
open  to  doubt.    I  proceed  to  consider  its  application  to  the  facts 
of  the  case  before  us. 

The  plaintiffs  were  manufacturers  at  Bradford ;  the  defendants 
were  merchants  dealing  in  woollen  and  worsted  cloths,  carrying 
on  business  in  Huddersfield  and  New  York. 

The  order  for  the  goods  in  respect  of  which  the  present  liti- 
gation has  arisen  was  given  by  the  defendants  to  the  plaintiffs 
in  1883.  The  goods  ordered  were  described  as  "  worsted  coat- 
ings," and  they  were  to  correspond  in  quality  and  weight  with 
patterns  which  had  been  supplied  by  the  plaintiffs.  They  were 
of  a  description  known  in  the  trade  as  "  corkscrew,"  having  the 
warp  on  either  side  and  the  weft  not  exposed  to  view.  The  goods, 
when  delivered,  were  shipped  to  the  United  States,  and  sold  by 
the  defendants  to  various  purchasers  there.  It  turned  out,  as  I 
think  the  evidence  establishes,  that  owing  to  the  mode  of  manu- 
facture there  was  a  great  tendency  in  the  warp  to  slip,  and  this 
to  so  serious  an  extent  that  when  made  into  garments  in  the 
ordinary  manner  the  seams  gave  way  with  no  more  than  ordinary 
(1)  Law  Rep.  3  Q.  B.  197.  (2)  Law  Rep.  1  Ex.  49. 


292 


HOUSE  OF  LOEDS 


[VOL.  XII. 


H.  L.  (E.)   tension,  and  the  braid  became  detached  from  the  cloth.    In  eon- 
1887      sequence  of  this  defect  many  purchasers  from  the  defendants 
Deummond  ^turned  the  goods  to  them,  or  compelled  them  to  make  allow- 
Van  Ingen  ances>  ^or  wni°n  they  sought  compensation  by  counter-claim  in 

  the  present  action.    It  is  important  to  observe  that  the  contract 

— -  for  1883  was  not  the  first  dealing  between  the  parties.  The 
defendants  had  purchased  of  the  plaintiffs  a  quantity  of  "  cork- 
screw "  worsted  coatings  in  the  previous  year,  and  I  cannot  see 
any  evidence  in  the  correspondence  which  passed,  or  in  the  oral 
communications,  to  shew  that  it  was  intended  by  either  of  the 
parties  to  the  contract  of  1883  that  the  goods  should  be  of  a 
different  character  to  those  of  the  previous  year  in  any  particular 
material  to  the  controversy  which  has  to  be  determined  in  this 
action.  It  is  true  that  the  purchasers  desired  goods  of  a  some- 
what softer  "  handle  " ;  but  I  think  it  is  abundantly  clear  on  the 
evidence  that  this  was  a  matter  of  "  finish,"  and  that  it  was  not 
the  endeavour  to  give  a  softer  "  handle  "  which  led  to  the  defect 
of  excessive  slipping. 

I  have  said  that  the  goods  were,  by  the  order,  to  conform  to 
certain  patterns  supplied  by  the  plaintiffs  to  the  defendants,  and 
approved  of  by  them.  There  is  no  doubt  that  the  bulk  of  the 
goods  corresponded  in  every  particular  with  these  patterns ;  and 
this,  the  plaintiffs  allege,  is  a  complete  answer  to  the  defendants' 
claim.  The  tendency  to  slip  is  not,  they  insist,  properly  to  be 
called  a  defect  but  a  characteristic  of  the  manufactured  article, 
which  existed  in  the  sample  just  as  much  as  in  the  bulk  of  the 
goods.  I  do  not  think  it  is  very  material  what  name  is  given  to 
it ;  but  I  confess  it  strikes  me  that  a  characteristic  arising  from  a 
particular  mode  of  manufacture  which  renders  the  manufactured 
article  less  useful  for  the  purpose  for  which  such  an  article  is 
ordinarily  used,  without,  as  far  as  appears,  any  counterbalancing 
advantage,  may  well  be  called  a  defect. 

I  think  it  is  proved  by  the  evidence  that  this  defect  existed  to 
such  an  extent  that  the  worsted  coatings  could  not  be  used  for 
the  purpose  of  being  made  into  coats  in  the  manner  usual  with 
goods  of  the  same  general  description  and  quality,  and  that  they 
could  only  be  made  into  garments  capable  of  resisting  ordinary 
tension  by  the  adoption  of  special  precautions  both  in  regard  to 
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breadth  of  seam  and  method  of  sewing.    The  question  arises   H.  L.  (E.) 
whether,  in  these  circumstances,  the  plaint)  ffs  have  complied  1887 
with  their  contract  by  delivering  coatings  precisely  corresponding  deummond 
in  quality  and  weight  with  the  patterns,  or  whether  they  are 
liable  to  the  defendants. 

Let  me  consider,  first,  how  the  case  would  have  stood  if  no 
samples  had  been  supplied.  Suppose  the  defendants  had  simply 
ordered  worsted  coatings  similar  to  those  they  had  purchased  in 
the  previous  year,  but  with  a  difference  of  colour,  design,  and 
handle.  Could  the  plaintiffs  have  justified  supplying  under  such 
an  order  coatings  such  as  those  which  have  given  rise  to  this 
litigation  ?  It  is  true  that  the  purpose  for  which  the  goods  were 
required  was  not,  as  in  Jones  v.  Bright  (1),  stated  in  express 
terms,  but  it  was  indicated  by  the  very  designation  of  the  goods, 
"  coatings."  I  think  that  upon  such  an  order  the  merchant  trusts 
to  the  skill  of  the  manufacturer,  and  is  entitled  to  trust  to  it,  and 
that  there  is  an  implied  warranty  that  the  manufactured  article 
shall  not  by  reason  of  the  mode  of  manufacture  be  unfit  for  use 
in  the  manner  in  which  goods  of  the  same  quality  of  material, 
and  the  same  general  character  and  designation,  ordinarily  would 
be  used.  I  think  too  that  where  the  article  does  not  comply  with 
such  a  warranty  it  may  properly  be  said  to  be  unmerchantable 
in  the  sense  in  which  that  word  is  used  in  relation  to  transactions 
of  this  nature. 

It  was  urged  for  the  appellants  by  the  Attorney- General,  in 
his  able  argument  at  the  bar,  that  it  would  be  unreasonable  to 
require  that  a  manufacturer  should  be  cognisant  of  all  the  pur- 
poses to  which  the  article  he  manufactures  might  be  applied,  and 
that  he  should  be  acquainted  with  all  the  trades  in  which  it  may 
be  used.  I  agree.  Where  the  article  may  be  used  as  one  of 
the  elements  in  a  variety  of  other  manufactures,  I  think  it  may 
be  too  much  to  impute  to  the  maker  of  this  common  article  a 
knowledge  of  the  details  of  every  manufacture  into  which  it  may 
enter  in  combination  with  other  materials.  But  no  such  question 
arises  here.  There  seems  nothing  unreasonable  in  expecting 
that  the  maker  of  "  coatings  "  should  know  that  they  are  to  be 
turned  into  coats  and  other  garments,  and  that  he  should  further 

(1)  5  Bkg.  53o. 


294 


HOUSE  OF  LOEDS 


[VOL.  XII. 


V. 

Van  Ingen. 


Lord  Herschell. 


H.  L.  (E.)   know  what  coatings  will  and  what  will  not  be  capable  of  use  for 

1887  this  purpose  in  the  ordinary  methods. 
Deummond  I*  seems  to  me  not  open  to  doubt  that  in  the  case  which  I 
have  supposed  the  manufacturer  would  be  liable.  Does  it  then 
make  any  difference  that  the  plaintiffs  furnished  patterns  which 
were  approved  of  by  the  defendants,  and  that  the  goods  delivered 
were  in  complete  conformity  with  their  patterns  ?  Except  upon 
the  assumption  (with  which  I  will  deal  presently)  that  the  patterns 
ought  to  have  conveyed  to  the  defendants  knowledge  of  the 
defect  of  which  they  complain,  I  cannot  think  that  it  does. 

When  a  purchaser  states  generally  the  nature  of  the  article  he 
requires,  and  asks  the  manufacturer  to  supply  specimens  of  the 
mode  in  which  he  proposes  to  carry  out  the  order,  he  trusts  to 
the  skill  of  the  manufacturer  just  as  much  as  if  he  asked  for  no 
such  specimens.  And  I  think  he  has  a  right  to  rely  on  the 
samples  supplied  representing  a  manufactured  article  which  will 
be  fit  for  the  purposes  for  which  such  an  article  is  ordinarily  used, 
just  as  much  as  he  has  a  right  to  rely  on  manufactured  goods 
supplied  on  an  order  without  samples  complying  with  such  a 
warranty. 

I  adopt  what  was  said  by  Willes,  J.,  in  Mody  v.  Gregson  (1) : 
"  The  object  and  use  of  either  inspection  of  bulk  or  sample  alike 
are  to  give  information,  disclosing  directly  through  the  senses 
what  any  amount  of  circumlocution  might  fail  to  express.  It 
seems  difficult,  therefore,  to  ascribe  any  greater  effect  to  a  sample 
in  excluding  implication  than  would  be  ascribed  to  express  words 
in  the  contract  giving,  as  far  as  words  could  give,  the  same 
amount  of  information ;  and  as  to  such  words,  the  doctrine  that 
an  express  provision  excludes  implication,  does  not  affect  cases 
in  which  the  express  provision  appears  on  the  true  construction 
of  the  contract  to  have  been  superadded  for  the  benefit  of  the 
buyer." 

There  is  no  doubt  that  the  implied  warranty  will  be  excluded 
as  regards  any  defects  which  the  sample  would  disclose  to  a  buyer 
of  ordinary  diligence  and  experience.  The  inquiry,  therefore, 
arises  whether  the  defendants  by  "  due  diligence  in  the  use  of 
all  ordinary  and  usual  means"  would  have  detected  in  the 
(1)  Law  Rep.  4  Ex.  49,  53. 
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patterns  the  defects  of  which  they  now  complain.    I  think  not.   H.  L.  (E.)i 
What  is  "  due  diligence  "  must  depend  upon  the  circumstances.  1887 
Having  regard  to  the  order  given  in  the  previous  year,  and  the  drummond 
mode  in  which  that  order  was  fulfilled,  I  think  that  when  the  Van 
defendants  made  the  contract  there  was  nothing  which  could  Lord— chell 
reasonably  lead  them  to  anticipate  that  the  patterns  represented  — - 
goods  possessing  the  defect  which  was,  in  fact,  inherent  in  them. 
And  I  am  satisfied  upon  the  evidence  that  the  defendants  who, 
undoubtedly,  did  not  discern  the  defect,  did  not  fail  to  do  so 
from  neglecting  to  use  the  means  usually  adopted  by  buyers 
under  like  circumstances. 

I  have  therefore  arrived  at  the  conclusion  that  the  learned 
judge  who  tried  the  case  took  a  correct  view  of  the  facts  on  this 
part  of  it,  and  that  his  decision  was  properly  affirmed  by  the 
Court  of  Appeal. 

As  regards  the  other  complaint,  viz.,  that  the  goods- were  not 
woaded  according  to  contract,  I  have  nothing  to  add  to  what  has 
been  said  by  the  noble  Earl  on  the  woolsack.  It  depended 
entirely  upon  disputed  questions  of  fact,  and  I  am  not  satisfied 
that  they  have  been  erroneously  determined. 

I  therefore  concur  in  the  motion  that  has  been  made. 

Lokd  Macnaghten  : — 

My  Lords,  I  venture  to  think  that  the  case  under  review  may 
well  be  decided  on  the  broad  principle  that  a  manufacturer  who 
agrees  to  supply  goods  to  order,  knowing  the  purpose  for  which 
they  are  required,  thereby  impliedly  undertakes  to  supply  goods 
fit  for  the  purpose  in  view. 

The  real  question,  as  it  seems  to  me,  is  whether  there  is 
anything  in  the  special  circumstances  of  this  case  to  exclude  or 
qualify  that  implied  undertaking. 

The  goods  in  question  belong  to  a  class  of  wearing  material 
known  in  the  trade  as  "  corkscrews."  They  are  described  in  the 
order  as  "  worsted  coatings."  Messrs.  Van  Ingen  ordered  these 
coatings  for  the  purpose  of  sale  in  the  course  of  their  business  as 
woollen  merchants.  This  much  at  any  rate  was  known  to  Messrs. 
Drummond.  Knowing  this,  they  accepted  the  order,  and  supplied 
the  goods.   It  turns  out  that  the  goods  when  made  up  in  the 
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H.  L.  (E.)   ordinary  way  give  a  result  which  was  not  foreseen  or  suspected  by 
1887      either  party.    Where  the  cloth  is  cut,  and  stitched  in  the  direc- 

Dkdmmond  ti°n  °f  *ne  warp,  the  warp  readily  slips  over  the  weft,  and  under 

Van  Ingen  a  m°derate  strain  the  clothes  part  at  the  seams,  and  where 
tj— j      braiding  is  used  the  braid  peels  off  the  edges. 

Macnaghten.  it  was  said  that  this  peculiarity  is  to  be  found  in  all  "corkscrews" 
of  a  low  or  medium  quality.  Defect  was  not  the  proper  word. 
It  was  a  "  characteristic  "  of  these  "  corkscrews"— -a  somewhat  bold 
euphemism  when  we  know  that  the  actual  result  was  as  much  a 
surprise  to  Messrs.  Drummond  who  made  the  cloth  as  it  was  to 
Messrs.  Van  Ingen  who  bought  it.  It  was  said  that  this  charac- 
teristic would  need  extra  care  in  making  up,  but  nothing  beyond 
the  resources  of  the  tailor's  art.  The  evidence  on  this  point  was 
not  altogether  satisfactory,  and  I  am  not  convinced  that  with  a 
material  of  this  sort  even  an  ingenious  tailor  could  produce  a  coat 
that  might  be  safely  worn  in  public,  except  perhaps  by  a  very 
careful  person.  But  be  that  as  it  may,  still  the  objection  remains 
that  no  woollen  merchant  could  venture  to  distribute  patterns  of 
such  a  material,  or  to  recommend  it  to  his  customers,  without  at 
the  same  time  giving  special  directions  which  would  amount  to  a 
warning  against  its  use.  I  cannot  think  that  a  material  which 
requires  such  exceptional  treatment  is  reasonably  fit  for  sale  by^a 
woollen  merchant  in  the  course  of  his  business. 

It  was  argued  that,  after  all,  the  goods  delivered  were  coatings 
of  a  sort  and  saleable  at  a  price — indeed  one  of  the  witnesses  for 
the  appellants  said  that  at  the  date  of  the  order,  with  the  defect 
known,  they  would  have  been  readily  saleable  at  the  price  ac- 
tually given  for  them.  But  the  question  is  not  were  they  saleable, 
but  were  they  fit  for  the  purpose  for  which  they  were  known  to 
have  been  ordered.  And  I  observe  that  this  very  witness  says  that 
he  "  would  not  sell  them  to  a  person  in  the  position  of  Mr.  Van 
Ingen,"  and  that  he  "  should  have  known  that  Mr.  Van  Ingen 
could  not  use  this  class  of  stuff  satisfactorily  to  himself." 

Then  it  was  argued,  defect  or  no  defect,  the  sale  was  a  sale  by 
sample :  the  goods  delivered  correspond  with  the  sample,  and 
there  is  an  end  to  the  matter:  the  seller  has  fulfilled  his  bargain. 
I  think  the  sale  was  strictly  a  sale  by  sample.  Certainly  the 
goods  corresponded  with  the  sample  only  too  well.   But  does  this 
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exact  correspondence,  when  it  is  found  to  involve  an  unforeseen  H.  L.  (E.) 
and  unsuspected  defect,  relieve  the  seller  from  his  obligation  to  1887 
supply  goods  fit  for  the  purpose  for  which  they  were  intended  ?  Drummond 
After  all,  the  office  of  a  sample  is  to  present  to  the  eye  the  real 
meaning  and  intention  of  the  parties  with  regard  to  the  sub- 
ject matter  of  the  contract  which,  owing  to  the  imperfection  of  Macnaghten 
language,  it  may  be  difficult  or  impossible  to  express  in  words. 
The  sample  speaks  for  itself.  But  it  cannot  be  treated  as  saying 
more  than  such  a  sample  would  tell  a  merchant  of  the  class  to 
which  the  buyer  belongs,  using  due  care  and  diligence,  and 
appealing  to  it  in  the  ordinary  way  and  with  the  knowledge  pos- 
sessed by  merchants  of  that  class  at  the  time.  No  doubt  the 
sample  might  be  made  to  say  a  great  deal  more.  Pulled  to 
pieces  and  examined  by  unusual  tests  which  curiosity  or  suspicion 
might  suggest,  it  would  doubtless  reveal  every  secret  of  its  con- 
struction. But  that  is  not  the  way  in  which  business  is  -done  in 
this  country.  Some  confidence  there  must  be  between  merchant 
and  manufacturer.  In  matters  exclusively  within  the  province  of 
the  manufacturer  the  merchant  relies  on  the  manufacturer's  skill, 
and  he  does  so  all  the  more  readily  when,  as  in  this  case,  he  has 
had  the  benefit  of  that  skill  before. 

Now  I  think  it  is  plain  upon  the  evidence  that  at  the  date  of 
the  transaction  in  question  merchants  possessed  of  ordinary  skill 
would  not  have  thought  of  the  existence  of  the  particular  defect 
which  has  given  rise  to  this  action,  and  would  not  have  discovered 
its  existence  from  the  sample.  It  appears  to  me,  therefore,  that 
the  sample  must  be  treated  as  wholly  silent  in  regard  to  this 
defect,  and  I  come  to  the  conclusion  that  if  every  scrap  of  infor- 
mation which  the  sample  can  fairly  be  taken  to  have  disclosed 
were  written  out  at  length,  and  embodied  in  writing  in  the  order 
itself,  nothing  would  be  found  there  which  could  relieve  the 
manufacturer  from  the  obligation  implied  by  the  transaction. 

I  prefer  to  rest  my  view  on  this  broad  principle.  But  it  seems 
to  me  that  the  obligation  of  the  manufacturer  may  be  put  in 
another  way  with  the  same  result.  When  a  manufacturer  proposes 
to  carry  out  the  ideas  of  his  customer,  and  furnishes  a  sample  to 
shew  what  he  can  do,  surely  in  effect  he  says,  "  This  is  the  sort 
of  thing  you  want,  the  rest  is  my  business,  you  may  depend  upon 
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H.  L.  (E.)   it  that  there  is  no  defect  in  the  manufacture  which  would  prevent 
1887       goods  made  according  to  that  sample  from  answering  the  purpose 

Drummond  for  which  they  are  required."    As  against  the  manufacturer  I 

Van  Ingen  ^ink  it  must  be  taken  that  the  sample  is  free  from  all  hidden 
-j— j"      defects  of  manufacture  which  would  interfere  with  the  proper  use 

Macnaghten.  0f  manufactured  article.  If  the  manufacturer  supplies  goods 
corresponding  with  the  sample,  but  free  from  all  such  defects,  he 
fulfils  his  bargain.  If  that  is  beyond  his  power,  he  must  be 
responsible  for  undertaking  more  than  he  is  able  to  perform. 

There  was  one  argument  used  on  behalf  of  the  appellants  which 
it  is  difficult  to  state  with  perfect  gravity.  It  was  contended 
that  somehow  the  merchants  were  themselves  to  blame.  They 
gave  their  "  ideas,"  as  it  was  called,  to  the  manufacturers,  and 
they  put  a  limit  on  the  price.  They  wanted  something  cheap 
with  the  look  of  a  high  priced  article.  They  ought  to  be  satis- 
fied. Their  limit  was  not  exceeded.  Their  ideas  were  carried 
out  to  the  letter.  As  for  the  result,  however  disastrous  that  may 
be,  it  was  the  natural  consequence  of  aiming  too  high  and  paying 
too  low.  It  was  conceded  that  it  would  have  been  the  duty  of 
the  manufacturers  to  warn  the  merchants  if  they  had  only  known 
what  the  result  would  be.  But  as  they  did  not  know  it  they 
claim  to  shelter  themselves  under  their  ignorance — ignorance,  be 
it  observed,  of  their  own  business — and  to  throw  the  blame  on 
the  merchants  who  relied  on  their  skill.  It  would  be  just  as 
reasonable  for  an  architect  who  is  employed  to  build  a  house,  and 
who  builds  one  unsafe  for  habitation,  to  turn  round  on  his  em- 
ployer and  say,  "  You  must  remember  you  pressed  your  ideas  upon 
me ;  you  wanted  this  and  you  wanted  that ;  you  were  all  for  show, 
and  you  objected  to  expense ;  you  have  got  exactly  what  you  told 
me  you  wanted;  and  if  you  had  been  a  little  more  liberal  I 
should  have  made  provision  for  a  more  solid  foundation ;  of  course 
I  should  have  told  you  if  I  had  known  the  house  would  be  likely 
to  tumble  down.  But  really  I  did  not  think  about  it,  and  so  I 
am  not  answerable  for  the  instability  of  the  structure." 

Your  Lordships  were  told  that  if  you  uphold  the  decision  of 
the  Courts  below,  you  will  be  going  further  than  any  decided 
case  has  gone.  I  am  not  so  sure  of  that.  True,  no  case  was 
cited  in  which  the  facts  are  precisely  similar.    There  is  no  fraud 
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here,  as  there  was  in  Heillutt  v.  HieJcson  (1).    If  adulteration  be   H.  L.  (E., 
something  different  from  fraud,  there  is  no  case  of  adulteration,  1887 
as  there  was  in  'Mody  v.  Gregson  (2).  But  the  governing  principle  ■  Dbummond 
in  all  the  cases  is  the  same.    And,  indeed,  so  far  as  I  can  see, 
there  is  no  substantial  distinction  between  the  facts  in  the 
present  case  and  the  facts  in  Jones  v.  Bright  (3).    There  the  Macnaguten 
defendants  were  manufacturers  of  copper.    The  plaintiff  wanted 
copper  to  sheath  a  vessel.  The  defendants  knew  for  what  purpose 
he  wanted  it.    The  plaintiff's  shipwright  went  to  the  defendants' 
warehouse  and  selected  what  he  thought  would  suit,  and  he 
sheathed  the  vessel  with  the  copper  he  selected  himself.  The 
sheathing  was  found  to  be  decayed  at  the  end  of  four  or  five 
months  while  it  ought  to  have  lasted  four  or  five  years.  The 
plaintiff  sued  for  damages.  The  jury  found  that  the  decay  of  the 
sheathing  was  occasioned  by  some  intrinsic  defect  in  the  copper, 
but  they  could  not  tell  what  the  cause  of  that  defect  was. "  There 
was  no  trace  of  fraud  there.    The  defect  was  unknown  and  un- 
suspected.   The  Chief  Justice  stated  that  the  conduct  of  the 
defendants  was  "  most  upright."    But  still  he  held  them  liable, 
and  though  some  members  of  the  Court  took  a  narrower  ground, 
he  based  his  judgment  on  the  broad  principle  that  manufacturers 
were  bound  to  supply  an  article  fit  for  the  purpose  for  which  they 
knew  it  was  required.    I  can  see  no  distinction  between  a  sale  by 
sample  where  the  sample  gives  incomplete  and  consequently  mis- 
leading information,  and  a  case  where  the  purchaser  selects  the 
goods  in  |bulk,  and  those  goods  have  an  intrinsic  defect  not 
discoverable  on  inspection. 

Your  Lordships  were  warned  that  if  the  appeal  should  be 
dismissed  the  effect  would  be  to  hamper  trade,  and  to  cast  on 
manufacturers  a  burden  which  has  not  been  cast  on  them 
hitherto.  That  is  the  stock  argument  in  all  these  cases.  It  was 
urged  and  rejected  in  Mody  v.  Gregson  (2).  It  met  the  same  fate 
m  Jones  v.  Bright  (3).  It  has  never  yet  availed  to  relieve  manu- 
facturers from  the  liability  which  they  assume,  by  invit mo- 
customers  to  rely  on  their  skill,  or  to  excuse  persons  from  ful- 
filling their  contracts  according  to  the  real  intention  and  true 
meaning  of  the  bargain. 

(1)  Law  Rep.  7  C.  P.  438.      (2)  Law  Rep.  4  Ex.  49.      (3)  5  Ring.  533. 
Vol.  XII.  3  Z 


300  HOUSE  OF  LOBDS  [VOL.  XII. 

H.  L.  (E.)       For  these  reasons  I  concur  in  the  motion  which  has  been 
1887  proposed. 

Drummond  Order  appealed  from  affirmed  ;  and 'appeal  dismissed 

with  costs. 

Lords'  Journals  1st  April  1887. 

Solicitors  for  appellants:  Jaques,  Layton,  &  Jaques,  for  Watson 
&  Diehons,  Bradford. 

Solicitors  for  respondents:  $.  Learoyd  &  James,  for  Learoyd  & 
Piercy,  Huddersfield. 


Van  Ingen, 


[HOUSE  OP  LOKDS.] 
h.l.(E.)   IND,  COOPE  &  CO.  and  Otheks  .    .    .    .  Appellants; 

1887;  AND 

May20.    MAEY  ANN  GEACE  EMMEESON  .    .    .  Eespondent. 

Action  for  'Recovery  of  Land — Discovery — Title  Deeds — Purchaser  for  Value 
without  Notice — Privilege — Practice — Judicature  Act  1873  (36  &  37  Vict, 
c.  66)  s.  24  sub-s  2. 

An  action  having  been  brought  in  the  Chancery  Division  to  recover 
possession  of  land  and  claiming  production  and  delivery  of  documents 
alleged  to  be  material  to  the  plaintiff's  title,  the  defendants  pleaded  that 
they  were  purchasers  for  valuable  consideration  without  notice,  and  on  this 
ground  objected  to  the  discovery  and  production  of  certain  documents  of 
title  :— 

Held,  affirming  the  decision  of  the  Court  of  Appeal  (33  Ch.  D.  323),  that 
the  objection  was  invalid  for  the  following  reason : — 

Before  the  Judicature  Act  1873  a  plea  of  purchase  for  valuable  con- 
sideration without  notice  was  not  available  against  either  discovery  or 
relief  claimed  in  those  cases  in  which  the  Court  of  Chancery  had  con- 
current jurisdiction  with  the  Common  Law  Courts  upon  legal  titles. 
Sect.  24  sub-sect.  2  of  the  Act  of  1873,  therefore,  gives  no  protection  to 
the  defendants,  the  Court  having  now  complete  jurisdiction  over  the  whole 
action. 

The  respondent  having  brought  an  action  to  recover  possession 
of  certain  lands  and  having  also  claimed  by  her  statement  of 
claim  production  and  delivery  of  certain  papers,  deeds  and  docu- 
ments, which  she  alleged  to  be  material  to  her  title,  the  appellants 
by  their  defence  alleged  that  they  were  in  possession,  and  further 
that  they  were  purchasers  for  valuable  consideration  without 
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notice.    The  usual  order  for  an  affidavit  of  documents  having   H.  L.  (E.) 
been  made  against  the  defendants,  they  made  an  affidavit  that  1887 
with  regard  to  the  whole  of  certain  documents  of  title  admitted  i^Tcoope 
to  be  in  their  possession  they  were  purchasers  for  valuable  con-  & 
sideration  without  notice,  and  that  some  of  such  documents  did  Emmerson, 
not  prove  or  tend  to  prove  the  plaintiff's  case.     The  plaintiff 
having  taken  out  a  summons  for  production  of  these  documents, 
Chitty  J.  dismissed  the  summons.  On  appeal  the  Court  of  Appeal 
(Cotton,  Lindley  and  Lopes  L.JJ.)  discharged  the  order  of 
Chitty  J.  except  as  to  documents  which  the  defendants  swore  did 
not  prove  or  tend  to  prove  the  plaintiff's  title  (1). 
From  this  order  the  present  appeal  was  brought. 

Mar.  31,  April  1.  Sir  H.  Bavey  Q.C.  and  Haldane,  for  the 
appellants : — 

The  plea  that  the  defendant  is  a  purchaser  for  valuable  con- 
sideration without  notice  can  be  set  up  as  an;  equitable  defence 
to  the  claim  and  proceedings  for  discovery  in  this  action  by 
virtue  of  sect.  24  sub-sect.  2  of  the  Judicature  Act  1873.  Before 
that  Act  such  a  plea  would  have  been  a  good  equitable  defence 
to  a  bill  for  discovery  only,  and  under  the  present  rules  the  right 
of  discovery  is  not  in  principle  more  extensive  than  it  formerly 
was  in  the  Court  of  Chancery ;  the  right  to  discovery  is  regulated 
by  the  rules  previously  existing  in  the  Court  of  Chancery: 
Anderson  v.  Banh  of  British  Columbia  (2);  Kearsley  v.  Phillips  (3). 
As  against  such  a  purchaser  there  is  no  power  to  order  discovery 
in  aid  of  proceedings  to  establish  a  legal  title  in  cases  where  the 
jurisdiction  of  the  Court  of  Chancery  as  regards  the  legal  relief 
claimed  would  have  been  before  the  Judicature  Act  auxiliary 
only,  as  distinguished  from  concurrent.  The  principle  on  which 
the  Court  of  Chancery  treated  such  a  plea  appears  from  many 
cases  :  e.g.,  Wallwyn  v.  Lee  (4)  ;  Colyer  v.  Finch  (5)  ;  Heath  v.  Crea- 
loch  (6)  ;  Jerrard  v.  Saunders  (7)  ;  Pennington  v.  Beech cy  (8)  ;  see 

(1)  33  Ch.  D.  323 ;  where  the  plead-        (4)  9  Vcs.  24,  32. 

ings  are  more  fully  set  out  than  is        (5)  5  H.  L.  C.  905,  921. 

necessary  for  the  present  report.  ((5)  Law  Rep.  15  Eq.  257  ;  18  Eq. 

(2)  2  Ch.  D.  644.  218. 

(3)  10  Q.  B.  D.  465.  (7)  2  Yos.  jun.  454. 

(8)  2  S.  Sc  S.  282. 
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also  Harrison  v.  Southcote  (1).  In  Phillips  v.  Philips  (2)  Lord 
Westbury  no  doubt  cited  two  cases  relied  on  by  the  present 
respondent,  Williams  v.  Lambe  (3),  and  Collins  v.  Archer  (4), 
but  those  cases  were  doubted  by  Lord  St.  Leonards,  Vendors  and 
Purchasers,  14th  ed.  1862,  pp.  792,  3. 

[Loed  Heeschell  referred  to  the  discussion  of  those  cases 
in  1  Story  Eq,  Jur.,  12th  ed.  410,  n.  3.] 

The  distinction  relied  on  by  the  respondent  in  cases  where 
the  Court  of  Equity  had  concurrent  jurisdiction  must  be  con- 
sidered as  at  the  least  very  doubtful.  In  Wigram  on  Discovery, 
2nd  ed.  pp.  81,  82,  there  is  an  expression  of  opinion  adverse  to 
the  appellants,  but  the  cases  cited  in  support  of  the  opinion, 
Ovey  v.  Leighton  (5),  and  Earl  of  Portarlington  v.  Soulby  (6),  do 
not  support  it.  They  admit  the  general  doctrine  that  such  a 
plea  is  good,  and  only  affect  the  question  of  the  mode  of  raising 
the  defence.  The  general  doctrine  was  also  admitted  by  a 
Common  Law  Court  in  Gomm  v.  Parrott  (7).  A  plaintiff  in  eject- 
ment at  common  law  had  no  right  to  discovery  under  the  Com- 
mon Law  Procedure  Act  1854 :  Horton  v.  Bott  (8).  The  result 
of  the  authorities  is,  that  before  the  Judicature  Act  1873  there 
was  no  power  at  law  to  give  a  plaintiff  in  ejectment  discovery  of 
documents ;  nor  in  equity  if  this  plea  was  pleaded.  A  plaintiff  in 
ejectment  had  two  rights ;  one  a  legal  right  in  an  action  at  law : 
the  other  an  equitable  right  to  discovery  to  be  pursued  in  the 
Court  of  Chancery,  and  against  this  right  all  equitable  defences 
were  available.  The  Judicature  Act  1873  made  no  change  in 
this  latter  respect.  Sect.  24  sub-sect.  2  expressly  preserves  the 
right  of  equitable  defence  in  cases  like  the  present.  The 
present  is  not  to  be  regarded  as  a  suit  in  equity.  It  is  really  an 
action  at  law  and  a  bill  for  discovery  rolled  into  one. 


April  21.  Whitehorne  Q.C.  and  Bigby  Q.C.  (E.  Ford,  with  them), 
for  the  respondent : — 

There  is  no  recorded  case  where  the  Court  of  Chancery  refused 


(1)  1  Atk.  534. 

(2)  4  D.  F.  &  J.  208,  217. 

(3)  3  Bro.  C.  C.  264. 

(4)  1  Buss.  &  My.  284. 


(5)  2  S.  &  S.  234. 

(6)  7  Sim.  28. 

(7)  3  C.  B.  (N.S.)  47. 

(8)  2H.&N.  249. 
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relief  against  a  purchaser  for  value  without  notice  when  complete   H.  L.  (E.) 
relief  was  asked,  as  distinguished  from  auxiliary.    Where  the  1887 
Court  had  to  declare  the  right  the  defence  of  purchase  for  value  iNr>5  coope 
without  notice  was  of  no  avail :  Newton  v.  Newton  (1)  distinguish-  &^0, 
ing  Wallwyn  v.  Lee  (2) ;  and  see  Greenslade  v.  Dare  (3) ;  Stack-  Emhekson. 
house  v.  Countess  of  Jersey  (4)  ;  and  Wigram  on  Discovery, 
2nd  ed.  pp.  67,  81. 

In  Williams  v.  Lambe  (5)  the  plea  was  held  not  good  against 
a  bill  for  dower ;  and  in  Collins  v.  Archer  (6)  it  was  held  of  no 
avail  against  a  plaintiff  who  relies  upon  a  legal  title.  These  two 
cases  conclusively  establish  the  proposition  that  the  defence  was 
no  defence,  either  against  discovery  or  relief  where  the  Court  of 
Equity  had  concurrent  jurisdiction  with  the  Common  Law  Courts  ; 
and  see  Phillips  v.  Phillips,  per  Lord  Westbury  (7) ;  and  Lyell 
v.  Kennedy,  per  Lord  Selborne  (8).  The  defendants  do  not  there- 
fore bring  themselves  within  sect.  24  sub-sect.  2  of  the  Judicature 
Act  1873.  The  present  is  not  a  proceeding  for  auxiliary  relief. 
But  even  if  it  were  relief  may  be  granted  against  a  purchaser  for 
value  without  notice  :  Manners  v.  Mew  (9). 

The  defence  as  pleaded  does  not  amount  to  such  a  plea  as 
would  have  been  allowed  under  the  old  practice.  The  true  form 
of  plea  must  be  carefully  observed :  See  Beames  on  Pleas,  Ap- 
pendix p.  341  setting  out  the  plea  in  Wallwyn  v.  Lee  (2). 

Sir  E.  Davey  Q.C.  replied. 

The  House  took  time  for  consideration. 

May  20.    Earl  of  Selborne  : — 

My  Lords,  by  Order  xxxi.  of  the  Supreme  Court,  the  rules  laid 
down  as  to  discovery  are,  that  interrogatories  may  be  delivered 
for  the  examination  of  defendant  by  plaintiff,  or  plaintiff  by 
defendant,  "  in  every  cause  or  matter  "  (except  cases  of  alleged 
fraud  or  breach  of  trust,  in  which  they  are  to  be  of  right)  by  leave 

(1)  Law  Rep.  4  Ch.  143.  (5)  3  Bro.  C.  C.  2G4. 

(2)  9  Ves.  24.  (6)  1  Russ.  &  My.  284. 

(3)  17  Becav.  502.  (7)  4  D.  P.  &  J.  208,  '217. 

(4)  1  J.  &  H.  721.  (8)  8  App.  Cas.  217,  226. 

(9)  29  Ch.  D.  725,  732. 
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H.  L.  (E.)   of  the  Court  or  judge ;  and  that  if  interrogatories  are  delivered, 
1887      any  objection  to  answering  any  one  or  more  of  them,  on  any 
Ind,  Coope  ground  (i.e.,  some  ground  legally  admissible),  may  be  taken  by 
&vCo'      the  affidavit  in  answer :  and  that  any  party  may  apply  to  the 
EMMEBsoar.  Court  or  a  judge  for  an  order  directing  any  other  party  "  to 
Eari  of  seibome.  any  cause  or  matter,"  to  make  discovery  on  oath  of  documents ; 

the  party  against  whom  any  such  order  is  made  being  at  liberty 
to  object  (specifying  the  grounds  of  his  objection)  to  the  produc- 
tion of  any  particular  documents ;  and  it  being  for  the  Court  or  a 
judge  to  decide  on  the  validity  of  any  such  objection,  if  taken. 

So  far  as  this  order  goes,  the  rules  as  to  discovery  are  general, 
and  apply  equally  (with  the  exception  mentioned)  to  all  causes 
and  matters.  But  it  is  left  open  to  the  party  required  to  make 
discovery,  in  every  cause  or  matter,  to  object  to  any  particular 
discovery  on  any  ground  which  he  may  think  tenable ;  and  it 
is  for  the  Court  or  a  judge  to  decide  whether  such  ground  is 
tenable  or  not. 

I  assume,  for  the  purpose  of  the  present  question,  that  a  party 
to  whom  interrogatories  have  been  delivered  by  leave  of  the 
Court  or  a  judge,  may  by  affidavit  in  answer  object  to  answer  all 
or  any  part  of  them,  not  only  on  any  special  ground  of  objection 
to  particular  discovery,  but  also  on  the  general  ground,  that  he  is 
privileged,  by  the  position  in  which  he  stands,  against  giving 
any  discovery  at  all  in  a  suit  such  as  that  brought  against  him. 
It  may  be,  that  if  such  a  privilege  could  be  shewn  to  be  well 
founded  in  law,  he  would  have  that  right ;  though  I  do  not  think 
it  necessary  now  to  decide  that  question.  The  question  to  be 
now  decided  is  whether  every  defendant,  who  under  the  old 
practice  in  Chancery  might  have  successfully  pleaded,  to  a  bill 
for  discovery  in  aid  of  an  action  at  law,  that  he  was  a  purchaser 
for  valuable  consideration  without  notice,  has,  under  the  present 
law  of  the  High  Court  of  Justice,  a  privilege  of  absolute  ex- 
emption from  the  obligation  to  make  discovery  ?  The  Court 
of  Appeal  has  held  the  contrary ;  and  with  that  opinion  I  agree. 

The  argument  for  the  appellants  has  been,  that  under  sect.  24 
(sub-sect.  2)  of  the  Judicature  Act  of  1873,  the  Court,  and  every 
judge  is  bound  to  give  to  "  every  equitable  defence "  properly 
alleged,  "  such  and  the  same  effect  by  way  of  defence  against 
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the  claim  of  the  plaintiff  or  petitioner  as  the  Court  of  Chancery   H.  L.  (E.) 
ought  to  have  given,  if  the  same  or  the  like  matter  had  been  1887 
relied  on  by  way  of  defence  in  any  suit  or  proceeding  instituted  in  iniJ]~coope 
that  Court  for  the  same  or  the  like  purpose,  before  the  passing  of 
the  Act."  It  was  contended,  that  in  the  Court  of  Chancery,  before  Emmeeson. 
the  passing  of  the  Act  of  1873,  a  plea  of  purchase  for  valuable  Eari  of  seibome. 
consideration  without  notice  would  have  been  a  good  equitable 
defence  to  a  bill  for  discovery  only ;  and,  therefore,  that  it  is 
now  a  good  equitable  defence  against  discovery  in  the  present 
action,  which  is  (in  effect) an  action  of  ejectment  brought  by  the 
plaintiff  upon  an  (alleged)  legal  title  :  or,  at  all  events  against 
the  production  of  those  deeds  and  documents,  of  which  production 
and  delivery  are  expressly  asked  by  the  plaintiff's  amended  state- 
ment of  claim,  and  which  she  therein  alleges  to  be  necessary 
to  establish  her  title. 

I  will  consider,  first,  the  question  as  to  the  right  to  discovery 
generally ;  and  afterwards,  that  as  to  the  discovery  of  the  deeds 
and  documents  of  title. 

The  first  observation  to  be  made  is,  that  the  Court  of  Chancery, 
when  it  allowed  a  plea  of  purchase  for  valuable  consideration 
without  notice  to  a  bill  for  discovery  only,  allowed  it,  not  to  parti- 
cular discovery  (as,  e.g.,  of  certain  deeds  and  documents),  but  to 
the  whole  ;  not  on  the  ground  that  certain  things  ought  not  to  be 
inquired  into,  but  because  the  Court  ought  not  as  against  such  a 
purchaser,  to  give  any  assistance  whatever  to  a  plaintiff  suing 
upon  a  legal  title  in  another  jurisdiction.  And,  upon  the  same 
ground,  a  like  plea  would  have  been  allowed  to  a  suit  asking  for 
more  than  discovery  (e.g.,  for  an  injunction  to  restrain  the  defen- 
dant at  law  from  setting  up  outstanding  terms),  when  the  object 
of  the  suit  was  still  to  obtain  from  the  Court  of  Chancery  assist- 
ance to  the  suit  of  the  plaintiff,  suing  upon  a  legal  title  in 
another  jurisdiction.  The  defence  was,  in  effect,  "  no  equity" 
which  is  a  different  thing  from  an  "  equitable  defence."  It  was 
thought  inequitable,  generally,  that  a  man  should  defeat  a  legal 
title  by  keeping  back  facts  in  his  own  knowledge,  or  by  setting 
up  outstanding  terms  ;  it  was  thought  not  inequitable  that  a  pur- 
chaser for  value  without  notice  should  use  any  such  tabula  in 
naufragio,  as  best  he  could.    But  in  the  present  case  there  is  no 
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H.  L.  (E.)    suit  in  any  other  jurisdiction ;  the  High  Court  of  Justice  is  asked, 
1887       and  is  competently  asked,  to  exercise  a  principal,  and  not  an 

IndTooope  auxiliary  jurisdiction,  and  to  give  effect  to  the  legal  title,  which 
&  Co.      the  plaintiff  alleges  to  be  in  herself.    If  a  like  suit  had  formerly 

Emmeeson.  been  brought  in  the  Court  of  Chancery  it  would  have  been 
EariofSeibome,  demurrable;  not  because  there  was  an  equitable  defence,  but 
because  the  title  was  legal,  and  the  plaintiff  stated  no  equity. 
To  abolish  that  division  of  jurisdictions  was  the  very  object  of 
the  Judicature  Act.  As  against  "  the  claim  "  of  the  plaintiff,  in 
,  this  suit,  it  is  not,  and  it  cannot  be,  pretended,  that  purchase 
for  valuable  consideration  is  a  good  equitable  defence.  Why, 
then,  should  it  be  an  equitable  defence  against  the  discovery 
which  is  sought  only  as  incident  to,  and  as  evidence  in  support  of, 
the  claim  ?  In  the  class  of  cases  referred  to,  the  separation  and 
division  of  jurisdictions  between  the  Courts  of  Equity  and  the 
Courts  of  Common  Law  was  the  real  and  only  ground  on 
which  such  a  defence  was  admitted.  As  against  an  innocent  pur- 
chaser, sued  at  law,  the  Court  of  Chancery  (having  no  jurisdiction 
itself  to  try  the  title)  found  no  equity  requiring  it  to  give  assist- 
ance to  a  proceeding  brought  elsewhere  for  that  purpose.  But  it 
is  impossible,  without  departing  from  that  ground,  to  make  the 
same  defence  available  against  discovery  (otherwise  proper)  in  a 
suit  in  which  it  is  not  available  against  the  relief,  and  in  which 
the  High  Court  has  proper  jurisdiction  to  try,  and  must  try  and 
determine,  the  question  of  title.  And,  accordingly,  we  find  that 
there  is  no  instance  of  any  suit  competently  brought  in  the  Court 
of  Chancery,  for  relief  as  well  as  discovery,  in  which  the  defence 
of  purchaser  for  value  without  notice  has  been  held  available 
against  discovery  incident  to  the  relief,  and  not  against  the  relief 
itself  also.  That  defence  was  never  admitted  as  an  objection 
to  particular  discovery ;  it  went  to  all  or  none.  And  in  those 
cases,  in  which  the  Court  of  Chancery  had  concurrent  jurisdiction 
with  the  Common  Law  Courts  upon  legal  titles,  it  was  not  avail- 
able against  either  discovery  or  relief:  Williams  v.  Lambe  (1) ; 
Collins  v.  Archer  (2)  ;  Phillips  v.  Phillips  (3). 

In  the  words  therefore  of  that  section  of  the  Judicature  Act  on 

(1)  3  Bro.  C.  C.  264.  (2)  1  Kuss.  &  My.  292. 

(3)  4  D.  F.  &  J.  217. 
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which  the  appellants'  reliance  was  placed,  this  would  not,  before   H.  L.  (E.) 
1873,  have  been  a  good  equitable  defence  to  discovery  in  the  1887 
Court  of  Chancery  "  in  any  suit  or  proceeding  instituted  in  that  jNDj  coope 
Court  for  the  like  purpose"  &  2°' 

With  respect  to  the  deeds  and  documents  of  title,  the  ap-  Emmebbok. 
pellants  would  be  privileged  against  their  production,  if  they  Eari  of  seibome, 
could  say  on  oath  that  they  related  solely  to  their  own  title,  and 
did  not  in  any  way  tend  to  prove  or  to  support  the  title  of 
the  plaintiff.  But  the  present  question  relates  to  deeds  and  docu- 
ments, as  to  which  they  have  not  made  (and  I  presume  cannot 
make)  any  such  averment.  To  the  discovery  of  such  deeds 
and  documents,  as  evidence  to  be  used  at  the  trial  in  support 
of  the  plaintiff's  case,  no  principle  or  authority  is,  in  my  judg- 
ment, opposed.  The  case  of  Wallwyn  v.  Lee  (1),  before  Lord 
Eldon,  was  that  of  a  plea  (which  was  allowed)  to  relief  as  well  as 
discovery ;  and  that  of  Joyce  v.  de  Moleyns  (2),  before  Lord 
St.  Leonards,  was  also  one  in  which  the  defence  (which  prevailed) 
was  to  the  whole  suit. 

I  am,  therefore,  of  opinion  that  the  order  appealed  from  is 
right,  and  that  this  appeal  ought  to  be  dismissed  with  costs. 

Lokd  Watson  : — 

My  Lords,  until  the  Judicature  Act  of  1873  came  into  opera- 
tion, the  plaintiff  in  an  ordinary  action  of  ejectment  could  not 
obtain  discovery  from  his  opponent,  except  by  an  application 
to  the  Court  of  Chancery,  which  had  no  jurisdiction  in  regard  to 
the  subject-matter  of  the  suit.  It  was  the  general  practice  of  the 
Court  to  aid  the  litigant,  who  thus  applied  to  it,  by  giving  disco- 
very ;  but  an  exception  was  made  when  the  defendant  in  eject- 
ment had  in  bona  fide  purchased  and  paid  for  the  property  form- 
ing the  subject  of  the  litigation  without  notice  of  the  plaintiff's 
right.  In  that  case  the  Court  declined  to  exercise  its  auxiliary 
jurisdiction,  upon  the  ground  that  there  was  no  equity  requiring 
it  to  interfere  and  deprive  the  purchaser  of  what  was  termed  his 
tabula  in  naufragio.  On  the  other  hand  the  authorities  which 
were  referred  to  in  the  course  of  the  argument  appear  to  me 


(1)  9  Ves.  24. 


(2)  2  Jon.  &  Lat.  374. 
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H.  L.  (E.)   to  establish  that  in  cases  where  the  plaintiff  applied  to  the 
1887       Court  of  Chancery  for  complete  relief,  which  its  jurisdiction 

Ind,  Coope  enabled  the  Court  to  give,  the  Court  did  not  hesitate  to  deprive 
&^0,      the  defendant,  although  a  purchaser  for  value  and  without  notice, 

Emmbeson.  of  the  advantage  which,  in  the  exercise  of  its ,  auxiliary  jurisdic- 

Lord  Watson,  tion,  it  permitted  him  to  retain. 

I  think  it  is  impossible  to  affirm  that  a  Court  of  Equity  ought 
always  to  give  to  a  litigant  who  is  suing  before  another  tribunal 
the  same  assistance  to  which  he  would  have  been  justly  entitled 
if  the  principal  action  had  depended  before  itself.  However  that 
may  be,  the  decision  of  this  appeal  appears  to  me  to  depend  upon 
the  practice  as  settled,  and  not  upon  the  sufficiency  or  insuf- 
ficiency of  the  considerations  which  led  to  its  adoption. 

The  main  object  of  the  Judicature  Act  was  to  enable  the  parties 
to  a  suit  to  obtain  in  that  suit  and  without  the  necessity  of  resort- 
ing to  another  Court,  all  remedies  to  which  they  are  entitled 
in  respect  of  any  legal  or  equitable  claim  or  defence  properly 
advanced  by  them,  so  as  to  avoid  a  multiplicity  of  legal  proceed- 
ings. In  pursuance  of  that  object,  the  Act  has  given  to  both 
sides  of  the  High  Court  the  same  jurisdiction  in  suits  for  the 
recovery  of  land  which  previously  belonged  to  the  Courts  of  Law; 
and  also  (subject  of  course  to  its  provisions)  the  same  jurisdiction 
to  grant  discovery,  for  the  purposes  of  these  suits,  which  had 
belonged  exclusively  to  the  Court  of  Chancery.  Auxiliary  pro- 
ceedings, with  a  view  to  discovery,  in  a  Court  other  than  that 
before  which  the  principal  suit  depends,  are  inconsistent  with  its 
provisions,  and  are  no  longer  competent. 

The  present  suit,  which  is  for  possession  of  land,  and  is  in 
substance  an  action  of  ejectment,  was  instituted  in  the  Chancery 
Division,  and  it  might,  with  equal  competency,  have  been 
brought  before  the  other  side  of  the  High  Court.  The  plaintiff 
has  applied  for  discovery,  against  which  the  defendants  have 
stated  the  plea  that  they  are  purchasers  for  value,  without  notice 
of  her  title.  I  am  not  satisfied  that,  if  otherwise  available,  the 
plea  would  have  been  prejudiced  by  the  alteration  in  the  form  of 
pleadings  which  the  Judicature  Act  has  introduced.  Whether 
it  is  still  available  to  the  defendants,  depends  upon  the  construc- 
tion of  sect.  24  sub-sect.  2,  which  deals  expressly  with  the  effect 
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to  be  given  to  equitable  defences  by  the  new  Courts  constituted  H.  L.  (E.) 
under  the  provisions  of  the  Act.  1887 

The  Act  of  1873  deals  with  the  remedies  and  not  with  the  iND?  CooPE 
rights  of  parties  litigant.    It  was  not  intended  to  affect,  and  does  & 
not  affect,  the  quality  of  the  rights  and  claims  which  they  bring  Emmeeson. 
into  Court,  and  submit  to  the  judgment  of  the  Court,  whether  as  LordWatson. 
plaintiffs  or  as  defendants.    But  it  does  not  follow  that  its  pro- 
visions cannot  affect  the  substance  as  well  as  the  form  of  the 
procedure  by  means  of  which  these  rights  are  to  be  ascertained 
and  enforced.    Discovery  is  matter  of  remedy,  and  not  matter  of 
right.   If  an  Act  had  been  passed  by  the  legislature  which  simply 
transferred  jurisdiction  in  ejectment   suits  to  the  Court  of 
Chancery  that  would  have  been  a  statute  altering,  not  the  rights 
of  parties,  but  the  tribunal  before  which  their  remedy  was  to  be 
sought;  yet  it  does  not  seem  to  me  to  be  doubtful  that  its  effect 
would  have  been  to  deprive  the  defendant,  who  was  a  purchaser  for 
value  and  without  notice,  of  the  benefit  of  the  plea,  founded  on 
these  circumstances,  which  he  could  have  urged  successfully  in  a 
mere  auxiliary  proceeding. 

Sect.  24  sub-sect.  2  enacts  that  the  new  Courts  shall  give  to 
every  "  equitable  defence  "  the  same  effect  which  the  old  Court 
of  Chancery  ought  to  have  given  "  if  the  same  or  the  like  matters 
had  been  relied  on  by  way  of  defence  in  any  suit  or  proceeding- 
instituted  in  that  Court  for  the  same  or  the  like  purpose  before 
the  passing  of  this  Act."  Assuming  the  plea  in  question  to  be 
an  "  equitable  defence,"  within  the  meaning  of  the  sub-section, 
is  an  application  for  discovery,  made  in  the  principal  cause  to 
the  judge  before  whom  it  depends,  to  be  regarded  as  a  suit  or 
proceeding  instituted  for  the  same  or  the  like  purpose,  with  an 
application  made  to  the  old  Court  of  Chancery  in  aid  of  an  action 
of  ejectment  depending  before  a  Court  of  Common  Law  ?  In 
my  opinion,  that  question  must  be  answered  in  the  negative. 
Before  the  Act  of  1873  the  Court  of  Chancery  observed  a  dis- 
tinction between  an  incidental  application,  in  causa,  to  a  Court 
competent  to  give  full  equitable  relief,  and  an  application  for 
discovery  to  another  Court.  Although  in  an  auxiliary  applica- 
tion the  Court  of  Chancery  declined  to  interfere  with  a  bona  fide 
purchaser  for  value,  yet  it  appears  to  me  to  have  invariably  acted 
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H.  L.  (E.)   upon  the  principle  that  a  Court  which  had  jurisdiction,  not  only 
1887      to  give  relief  to  the  plaintiff  but  to  enforce  the  equitable  claim 
Ind,  Coope  of  the  defendant,  was  bound  by  equitable  considerations  to  grant 
&^°'      discovery.    That  is,  in  my  opinion,  the  rule  which  ought  to  be 
Ejumebson.  followed  in  considering  whether  the  plea  advanced  by  the  appel- 
Lord  Watson,  lants  in  this  case  should  be  sustained ;  and  I  have  accordingly 
come  to  the  conclusion  that  the  order  of  the  Court  of  Appeal 
must  be  affirmed. 


Loed  FitzGerald  : — 

My  Lords,  I  entirely  concur.  I  adopt  the  judgment  of  the 
noble  Earl  and  the  conclusion  at  which  he  has  arrived,  and  also 
the  judgment  of  my  noble  and  learned  friend  opposite  (Lord 
Watson). 

Lord  Herschell  : — 

My  Lords,  I  have  arrived  at  the  same  conclusion.  I  think  the 
appellants  have  established  that  prior  to  the  Judicature  Act  the 
plaintiff  in  this  action  could  not  have  compelled  the  defendants 
to  make  the  discovery  which  she  seeks  either  in  a  Court  of  Law 
or  Equity.  And  it  seems  at  first  sight  strange  that  by  reason  of 
a  change  of  procedure  the  object  of  which  was  not,  except  in 
certain  specified  cases,  to  alter  rights  but  only  to  enable  every 
Division  of  the  High  Court  to  administer  both  law  and  equity 
and  to  afford  all  the  relief  to  which  the  parties  were  entitled, 
it  should  be  possible  to  obtain  discovery  when  it  could  not 
previously  have  been  had  either  at  law  or  in  equity.  But  I 
think  the  explanation  is  to  be  found  in  the  fact  that  the  right  of 
a  purchaser  for  value  to  exemption  in  equity  from  the  obligation 
to  make  discovery  had  its  origin  in  and  was  founded  upon  that 
separation  of  jurisdiction  which  it  was  the  object  of  the  Judica- 
ture Act  to  abolish.  Where  a  plaintiff  suing  at  law  on  his  legal 
title  sought  the  assistance  of  a  Court  of  Equity  to  procure 
discovery,  that  aid  was  denied  when  the  defendant  was  a  pur- 
chaser for  value.  To  a  bill  filed  praying  discovery  the  plea  that 
the  defendant  was  a  purchaser  for  value  without  notice  was  a 
complete  answer.    And  it  was  an  answer,  too,  in  all  cases  in 
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which  the  auxiliary  jurisdiction  of  the  Court  of  Equity  was   H.  L.  (E.) 
appealed  to  in  furtherance  of  an  action.    But  I  think  it  was  well  1887 
settled,  at  the  time  the  Judicature  Act  was  passed,  that  it  was  iND>  coope 
only  where  discovery  was  thus  sought  as  auxiliary  to  an  action  &^°' 
that  it  could  be  successfully  resisted  by  a  purchaser  for  value.  Emmerson. 
If  the  Court  of  Equity  had  concurrent  jurisdiction  and  a  plaintiff  Lord  Herscheii. 
sought  to  enforce  his  legal  title  there,  as  for  example  in  a  case  of 
dower,  the  Court  compelled  discovery  even  by  a  purchaser  for 
value  as  ancillary  to  the  principal  relief  sought  by  the  suit.  No 
case  was  cited  at  the  bar  in  which  discovery  ancillary  to  other 
relief  had  been  refused  by  the  Court. 

Under  the  existing  system  it  is  not  necessary  to  apply  to  one 
branch  of  the  Court  as  auxiliary  to  another.  And  there  is  no 
longer  any  need  of  praying  for  discovery  in  the  statement  of 
claim  which  is  substituted  for  a  bill.  The  plaintiff  in  every  action 
is  entitled  to  discovery  as  ancillary  to  the  relief  which  he  claims 
in  the  action. 

It  is  contended  that  the  right  to  resist  discovery  is  preserved 
to  a  purchaser  for  value,  because  by  sect.  24  sub-sect.  2  of 
the  Judicature  Act  the  Court  is  bound  to  give  to  every  equit- 
able defence  such  and  the  same  effect  by  way  of  defence  against 
the  plaintiff  as  the  Court  of  Chancery  ought  to  have  given 
if  the  same  or  the  like  matter  had  been  relied  on  by  way  of 
defence  in  any  suit  instituted  in  that  Court  for  the  same  or  the 
like  purpose  before  the  passing  of  the  Act. 

I  think  it  may  fairly  be  said  that  the  allegation  that  the 
defendant  was  a  purchaser  for  value  was  an  equitable  defence. 
For  the  matter  which  was  a  bar  to  the  suit  did  not  appear  on  the 
face  of  the  bill  and  needed  to  be  set  up  by  plea.  But  it  was  not 
an  equitable  defence  unless  the  bill  sought  discovery  only  to 
assist  a  plaintiff  who  was  pursuing  his  remedy  elsewhere.  I 
therefore  am  of  opinion  that  the  present  action  in  which  the 
plaintiff  seeks  to  recover  possession  of  land  to  which  she  alleges 
a  legal  title  and  applies  for  discovery  as  ancillary  thereto  is  not 
an  action  instituted  for  the  same  or  a  like  purpose  as  that  in 
which  a  plea  of  purchase  for  valuable  consideration  could  have 
been  relied  on  as  an  equitable  defence. 

I  cannot  profess  to  be  satisfied  with  the  reasoning  which  led 
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H.  L.  (E.)   the  Court  of  Chancery  to  deny  its  ordinary  assistance  to  a  plain- 
1887      tiff  who  was  suing  a  purchaser  for  value  at  law  and  to  afford 
Ind,  Coope  the  very  same  kind  of  assistance  to  a  plaintiff  who  having  a 
&^0,      choice  of  either  jurisdiction  selected  the  Court  of  Chancery  as 
Emmebson.  the  tribunal  to  enforce  a  legal  right.    But  I  am  satisfied  that 
Lord  Herscheii.  the  distinction  existed  and  that  it  was  only  in  the  former  case 
that  discovery  could  be  resisted. 

Every  plaintiff  is  now  prima  facie  entitled  to  discovery  in  any 
action,  and  I  can  find  nothing  either  in  the  Act  or  in  the  rules 
to  warrant  us  in  depriving  the  present  plaintiff  of  the  right  thus 
conferred. 

I  accordingly  concur  in  thinking  that  this  appeal  must  be 
dismissed. 

Order  appealed  from  affirmed ;  and  appeal  dismissed 
with  costs. 

Lords'  Journals  20th  May  1887. 

Solicitors  for  appellants :  Haynes  &  Clifton. 
Solicitor  for  respondent:  John  W.  Sylces. 


[HOUSE  OF  LOEDS.] 

H.  L.  (D.)  HEWAT'S  DIYOECE  BILL. 

SECOND  EEADING. 

Divorce  Bill — Bastardising  Clause. 


1887 
March  21. 


A  paragraph  in  a  divorce  bill  contained  allegations  tending  to  bastardise 
a  child  to  which  the  wife  had  given  birth  during  the  marriage.  There 
was  access  at  the  natural  period  of  the  conception  of  the  child : — 

Held,  that  such  paragraph  was  inadmissible,  and  must  be  struck  out  of 
the  bill. 

This  was  a  bill  promoted  by  the  husband  William  Hewat,  for 
the  dissolution  of  his  marriage  with  Agnes  Anna  Hewat  on  the 
ground  of  adultery.  The  parties  were  married  on  the  6th  of 
October,  1875,  and  the  respondent  continued  to  occupy  the 
petitioner's  house  until  the  22nd  of  September,  1885.    On  the 
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20th  of  July,  1886,  the  Probate  and  Matrimonial  Division  of  the   H.  L.  (Di) 
High  Court  of  Judicature  for  Ireland  found  that  the  respondent  1887 
had  committed  adultery  with  George  Henry  J ohnston  Lyttle,  and  Hewat's 
pronounced  a  final  decree  of  divorce  from  bed  and  board  and  ^^f' 
mutual  cohabitation  against  the  respondent.    In  another  action, 
damages  for  criminal  conversation  had  been  awarded  against 
Mr.  Lyttle. 

James  Roberts,  for  the  petitioner,  stated  that  the  respondent 
was  in  a  very  excitable  state  in  the  summer  of  1885,  and  ceased 
to  occupy  the  same  bed  with  the  petitioner.  On  the  22nd  of 
September,  1885,  she  left  the  petitioner's  house  and  went  to  re- 
side with  her  sister,  Mrs.  Lloyd,  in  Manchester.  The  petitioner 
had  not  seen  her  since.  Subsequently  he  received  from  Mrs. 
Lloyd  a  letter  containing  an  inclosure  from  the  respondent,  to 
Mrs.  Lloyd.  This  inclosure  was  a  letter  from  Dartmouth,  October, 
1885,  and  was  to  the  effect  that  she  and  Mr.  Lyttle  were  on  their 
way  to  South  Africa.  Later  Mrs.  Hewat  wrote  from  South  Africa 
to  the  petitioner  stating  she  had  been  very  ill,  and  that  she  was 
coming  back  to  England,  and  would  he  send  some  one  to  meet 
her.  On  the  25th  of  November,  1885,  she  wrote  :  "  I  know  I 
have  forfeited  all  right  to  be  taken  back."  She  returned  to  Eng- 
land, and  again  went  to  reside  with  her  sister  in  Manchester. 
On  the  2nd  of  May,  1886,  she  was  delivered  of  a  male  child, 
which  Mr.  Lyttle  registered  in  his  own  name. 

Mr.  Hewat  was  examined,  and  bore  out  the  above  statement. 

A  witness  deposed  to  Mrs.  Hewat  and  Mr.  Lyttle  occupying 
the  same  cabin  on  board  the  Norliam  Castle  bound  for  Alsroa 
Bay,  South  Africa. 

The  bill  contained  this  paragraph,  "That  up  to  the  22nd  day 
of  September,  1885,  there  was  no  issue  born  of  the  marriage,  but 
on  the  2nd  day  of  May,  1886,  the  said  Agnes  Anna  Hewat  gave 
birth  in  the  city  of  Manchester  to  a  male  child  (which  your  sa  i  I 
subject  does  not  acknowledge  to  be  his  offspring),  to  wit — Percy 
Edwards  Burrowes,  surnamed  Lyttle,  reputed  to  be  the  son  of 
George  Henry  Johnston  Lyttle.  [Lord  Halsbury  : — Their  Lord- 
ships cannot  allow  that  paragraph  to  be  in  the  bill.]  There  are 
two  or  three  precedents.    [Lord  Halsbury: — This  birth  was 
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Divorce 
Bill 


H.  L.  (D.)  within  the  period  of  capable  access.  You  are  asking  the  House 
]887  to  decide  the  question  raised  by  this  paragraph  in  the  absence  of 
Hewat's  ^he  person  most  interested,  namely,  in  the  absence  of  the  child.] 
The  allegation  on  the  face  of  it  is  that  the  petitioner  does  not 
acknowledge  the  child  to  be  his.  It  is  submitted  that  the 
evidence  of  the  petitioner  and  the  confession  of  the  wife  are 
admissible  to  prove  the  fact  that  at  this  particular  date  they 
did  not  recognise  the  child  as  the  child  of  the  petitioner.  But 
the  petitioner  does  not  wish  to  do  anything  which  would  prejudice 
the  child.  He  is  not  seeking  to  set  aside  the  marriage  settle- 
ment under  which  the  child  would  be  entitled  to  an  interest  in  a 
certain  fund,  and  if  the  paragraph  is  objected  to  the  petitioner 
will  have  the  bill  amended. 


The  House  held  the  adultery  proved,  but  added  that  it  must 
be  distinctly  understood  that  the  paragraph  to  which  attention 
had  been  called  should  be  struck  out  in  committee. 

The  bill  was  ultimately  amended  in  committee,  and  became 
law  on  the  23rd  of  May,  1887. 

In  this  case  the  House  allowed  on  the  11th  of  February,  1887, 
substituted  service  of  a  copy  of  the  bill  and  notice  of  the  second 
reading  to  be  made  on  the  wife's  solicitor,  Mr.  J.  G.  Wheatley,  it 
having  been  proved  that  she  had  authorized  him  to  accept  service 
of  any  such  proceedings. 

Lords  Journals,  February  11,  March  21,  May  23,  1887. 

Agents:  Mills,  Lockyer,  &  Mills,  for  W.  W.  Carruthers, 
solicitors,  Dublin. 
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[HOUSE  OF  LOKDS.] 

COMMISSIONERS  OF  INLAND  REVENUE   Appellants  ;    h.  l.  (Sc.) 


Stamp — Ad  valorem  duty — Stamp  Act,  1870,  Schedule' and  s.  70 — Conveyance 
on  Sale — Compulsory  Sale  under  Lands  Clauses  Consolidation  {Scotland) 
Act,  1845  (8  &  9  Vict.  c.  19) — Compensation  for  Loss  of  Trade. 

The  schedule  of  the  Stamp  Act  of  1870  (33  &  34  Yict.  c.  97)  prescribes 
an  ad  valorem  duty  on  every  "  conveyance  or  transfer  on  sale  of  any  pro- 
perty." By  sect.  70  the  term  "  conveyance  on  sale  "  includes  every  instru- 
ment whereby  any  property  upon  the  sale  thereof  is  transferred  to  or  vested 
in  the  purchaser. 

By  deed  of  conveyance  S.  &  Co.  conveyed  business  premises  to  a  railway 
company.  The  deed  stated  that  the  jury  in  a  compensation  trial  under 
the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  had  found  that 
S.  &  Co.  were  entitled  to  £28,586  2s.  Id.  as  the  value  of  the  premises  which 
had  been  taken  by  the  company  under  the  powers  of  their  special  Act ; 
£14,572  16s.  3d.  for  the  value  of  the  buildings,  &c,  upon  the  premises,  and 
£9499  8s.  3d.  as  compensation  for  loss  of  business,  and  that  the  company 
had  paid  the  three  sums  so  assessed  to  S.  &  Co. : — ■ 

Held,  reversing  the  decision  of  the  Court  of  Session,  that  the  £9490  8s.  3c?. 
allowed  by  the  jury  as  compensation  for  loss  of  business  was  part  of  the 
"  consideration  for  the  sale  "  of  the  premises,  and  liable  to  ad  valorem  duty 
accordingly. 


Appeal  from  a  judgment  of  the  First  Division  of  the  Court 
of  Session  as  the  Court  of  Exchequer  in  Scotland  upon  a  case 
stated  under  the  Stamp  Act,  1870  (33  &  34  Yict.  c.  97,  s.  19),  by 
the  appellants,  the  Commissioners  of  Inland  Kevenue,  at  the 
request  of  the  respondents,  the  Glasgow  and  South- Western 
Kailway  Company. 

It  appeared  that  in  1885  the  respondent  company  took  steps 
to  acquire  certain  property  under  the  powers  of  their  special 
Act.  This  property  consisted  of  lands  and  buildings  occupied  by 
Sommerville  &  Co.,  timber  merchants,  &c,  Greenock,  who  carried 
on  business  on  the  premises  at  the  time  they  were  required  to 
sell  them  to  the  respondents.  A  special  jury  having  been  sum- 
moned under  the  Lands  Clauses  Consolidation  (Scotland)  Act, 
Vol.  XII.  3         2  A 


AND 


1887 


GLASGOW  AND  SOUTH- WESTEKN  BAIL- 
WAY  COMPANY  


May  20. 


Eespondents. 
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H.  L.  (Sc.)  1845,  to  assess  the  compensation  payable  by  the  respondents  to 
1887       Sommerville  &  Co.  for  the  premises  in  question,  they  awarded 
Commis-    compensation  under  three  heads.  First,  the  sum  of  £28,586  2s.  Id, 

signers     as  tlie  value  of  t]ie  land.  secon(j  £14  572  16s.  3d.  as  the  value 
of  Inland      ;  '  ' 

Revenue    0f  the  buildings,  machinery,  plant,  and  others ;   and,  third, 
Glasgow  and  £9499  8s.  3d.  as  compensation  for  loss  of  business.    The  premises 
Western    ^ere  conveyed  to  the  respondents  by  Sommerville  &  Co.  by  deed, 
Railway  Co.  stating  the  amount  assessed  by  the  jury. 

The  material  part  of  the  conveyance  to  the  respondents  was  as 
follows : — 

"  We,  Sommerville  &  Co.,  timber  merchants  and  saw  millers, 
Caledonian  Saw  Mills,  Greenock,  as  a  company,  and  we,  Henry 
Birkmyre,  merchant,  Port-Glasgow,  and  we,  Eobert  Galbraith 
Sommerville,  sometime  merchant  in  Glasgow,  now  saw  miller  and 
timber  merchant,  Greenock,  co-partners,  carrying  on  business  in 
Greenock  as  saw  millers  and  timber  merchants,  formerly  under 
the  company  name  or  firm  of  John  Eobb  &  Co.,  now  under  the 
said  company  name  or  firm  of  Sommerville  &  Co.,  as  such  co- 
partners, and  also  as  individuals,  and  also  as  trustees  standing 
heritably  vest  in  the  pieces  of  ground  and  shore  ground,  machinery, 
and  others  hereinafter  disponed  in  trust  for  behoof  of  the  said 
firm  of  John  Eobb  &  Co.,  and  partners  thereof,  and  now  for  behoof 
of  the  said  company  of  Sommerville  &  Co.,  and  whole  partners 
thereof,  considering  that  by  verdict  of  the  special  jury  in  the 
action  or  trial  under  the  Lands  Clauses  Consolidation  (Scotland) 
Act,  1845,  brought  before  the  sheriff  of  Eenfrew  and  Bute,  at 
Greenock,  on  the  petition  of  the  Glasgow  and  South- Western 
Eail way  Company,  for  the  purpose  of  assessing  the  compensation 
payable  by  them  to  the  said  Sommerville  &  Co.  for  the  land  or 
property  and  others  particularly  specified  in  the  said  petition, 
the  jury,  on  the  11th  of  April,  1885,  found  the  said  Sommerville 
&  Co.  entitled  to  the  sum  of  £28,586  2s.  Id.  as  the  value  of  the 
said  land  or  property  taken,  or  about  to  be  taken,  by  the  said 
railway  company,  under  the  powers  contained  in  and  for  the 
purposes  of  their  Act,  second  thereinafter  mentioned,  and  extend- 
ing in  all  to  38,753  square  yards  and  three-fourth  parts  of  a 
square  yard  or  thereby,  imperial  standard  measure,  the  sum  of 
£14,572  16s.  3d,  for  the  value  of  the  buildings,  machinery,  plant, 
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and  others  upon  the  said  land  or  property,  and  the  sum  of  H.  L.  (Sc.) 
£9499  8s.  3d.  as  compensation  for  loss  of  business,  said  three  1887 
sums  amounting  in  all  to  the  sum  of  £52,658  6s.  Id.   And  seeing  commis- 
that  the  said  Glasgow  and  South- Western  Eailway  Company,  ^^Tand 
incorporated  by  the  Glasgow  and  South- Western  Eailway  Conso-  Revenue 
lidation  Act,  1855,  have,  pursuant  to  the  Glasgow  and  South-  Glasgow  axd 
Western  Eailway  Act,  1881,  paid  to  the  said  Sommerville  &  Co.  weSbn 
-the  said  sums  of  £28,586  2s.  Id.  and  £14,572  16s.  3d.  as  the  value  Railway  Co. 
of  the  foresaid  land  or  property,  and  of  the  foresaid  buildings, 
machinery,  plant,  and  others,  of  which  two  sums  they,  the  said 
■Sommerville  &  Co.,  thereby  acknowledged  the  receipt,  and  that 
the  said  railway  company  has  also  paid  co  them,  the  said  Som- 
merville &  Co.,  the  said  sum  of  £9499  8s.  3d.,  conform  to  separate 
receipt  and  discharge  granted  by  them  therefor. 

"Dispositive  Clause. — Therefore  the  said  Sommerville  &  Co.,  &c, 
•do  hereby  sell,  &c,  from  them,  their  heirs,  &c,  to  the  said  rail- 
way company,  &c,  for  ever,  according  to  the  true  intent  and  mean- 
ing of  the  said  Acts,  all  and  whole  those  pieces  of  ground  and 
shore  ground,  extending  to  .  .  .  and  lying  within  the  parish  of 
Greenock,  &c,  being  the  whole  of  our  property,  known  as  the 
Caledonian  Saw  Mills,  with  the  rights  of  ish  and  entry  pertaining 
thereto."  [Then  followed  a  description  of  the  lands  and  the  whole 
buildings  and  heritable  and  moveable  machinery  thereon  which 
were  conveyed.] 

There  was  also  a  receipt  and  discharge  granted  by  Sommerville 
&  Co.  to  the  railway  company  for  payment  of  the  sum  of 
£9499  8s.  3d. 

The  respondents  presented  the  above  conveyance  to  the  Com- 
missioners to  have  their  opinion  as  to  the  stamp  duty  with  which 
it  was  chargeable.  The  Commissioners  were  of  opinion  that, 
under  sect.  70  of  the  Stamp  Act,  1870  (1),  the  amount  of  the  con- 
sideration for  the  sale  consisted  of  the  total  sum  of  £52,65S  6s.  7(7. 
paid,  which  included  the  sum  of  £9499  8s.  3d.  The  respondents 
contended  that  the  sum  of  £9499  8s.  3d.  ought  not  to  be  reckoned 
as  part  of  such  consideration. 

On  the  22nd  of  January,  1886,  the  First  Division  of  the  Court 


(1)  33  &  34  Vict.  c.  97. 

3         2  A  2 


318 


HOUSE  OF  LOKDS 


[VOL.  XII. 


H.  L.  (Sc.)  of  Session  held  (1)  that  by  the  terms  of  the  70th  section  of  the 

1887  Stamp  Act  of  1870,  and  the  schedule  thereto  (2),  this  £9499  8s.  3d. 

Commis-  was  not  part  of  the  consideration  for  which  the  subjects  were 

ofwL  conveyed.    Lord  Shand  dissented. 

Bevenuk  On  appeal, 

GLASSouth-AN°     May  20.     The  Lord  Advocate  (MacDonald,  Q.C.)  ;•   Sir  R. 
EmlwaTco.  Webster,  A.G. ;    The  Solicitor-General  for  Scotland  (Robertson, 
—      Q.C.) ;  and  A.  J.  Young  (of  the  Scotch  bar),  for  the  appellants  : — 

The  decision  of  the  Court  of  Session  is  erroneous,  and  ought  to 
be  reversed.  The  consideration  for  sale  is  the  whole  amount  paid 
by  the  company.  The  last  item  represents  the  special  value 
attaching  to  the  ground  and  buildings  as  a  place  of  business. 
The  railway  company  would  not  have  obtained  the  land  unless 
they  had  agreed  to  pay  the  consideration  given  for  loss  of  business. 
The  railway  company  had  no  right  to  divide  up  these  sums,  nor 
was  there  any  special  direction  to  the  jury  to  separate  them.  The 
question  for  the  jury  was  the  value  of  the  vendors'  interest  in 
the  land.  In  Potter  v.  Commissioners  of  Inland  Revenue  (3),  it  was 
held  that  the  assignment  by  deed  by  one  partner  to  another  of  a 
share  of  the  goodwill  of  the  business  was  clearly  liable  to  an  ad 
valorem  duty,  because  goodwill  was  property  within  the  mean- 
ing of  the  Stamp  Act.  In  Pile  v.  Pile,  Ex  parte  Lambton  (4),  an 
arbitrator  awarded  a  sum  of  £11,950,  of  which  he  certified  that  he 
had  awarded  £2800  in  respect  of  the  loss  of  profit  in  carrying  on 
the  business.  In  a  question  between  a  mortgagor's  executor  and 
the  mortgagees,  who  had  entered  and  carried  on  the  business, 
the  Court  of  Appeal  held  that  the  £2800  was  in  the  nature  of 

(1)  13  Court  Sess.  Cas.  4th  Series,  *  conveyance  on  sale '  includes  every 
480;  23  Sco.  Law  Eep.  312.  instrument  and  every  decree  or  order  of 

(2)  By  the  schedule  of  the  Stamp  any  Court,  or  of  any  Commissioners-, 
Act  of  1870  (33  &  34  Vict.  c.  97),  whereby  any  property,  upon  the  sale- 
there  are  charged  the  following  stamp  thereof,  is  legally  or  equitably  trans- 
duties  : —  ferred  to  or  vested  in  the  purchaser,  or 

"  Conveyance  or  transfer  on  sale  of  any  other  person  on  his  behalf  or  by 

any  property  (except  such  stock,  or  his  direction." 

debenture  stock,  or  funded  debt  as  (3)  18  Jur.  778;  10  Ex.  147;  23 

aforesaid),  where  the  amount  or  value  L.  J.  (Ex.)  345.    See  also  Caldwell 

of  the  consideration  for  the  sale  does  v.  Dawson,  5  Ex.  1 ;  Tilsley  on  Stamps, 

not  exceed  £5  0s.  6d.,"  and  so  on.  3rd  ed.  p.  198  ;  Eorsfall  v.  Key,  17 

Sect.  70  enacts :  "  (1)  The  term  L.  J.  (Ex.)  266. 

(4)  3  Ch.  D.  36. 
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compensation  for  the  value  of  the  goodwill  of  the  business  which  H.  L.  (Sc.) 
passed  with  the  premises,  and  that  the  whole  sum  of  £11,950  1887 
belonged  to  the  mortgagees.    If  the  whole  amount  here  was  paid 

COMMIS- 

to  get  possession  of  the  land,  this  fact  cannot  be  altered  by  its  0™2£2!d 
being  subdivided.  Revenue 
[They  referred  to  the  Lands  Clauses  (Scotland)  Act,  8  &  9  Yict.  Glasgow  and 

C.  19,  SS.  3,  48,  74.]  Western 


Railway  Co. 


Balfour,  Q.C.,  and  B.  S.  Wright,  for  the  respondents  : — 

The  compensation  awarded  by  the  jury  was  for  the  destruction 
of  the  business,  and  not  for  anything  which  passed  to  the  com- 
pany. There  was  no  conveyance  of  the  goodwill ;  had  there  been, 
the  sum  awarded  would  have  been  much  higher,  and  Sommerville 
&  Co.  would  have  been  prohibited  from  starting  a  rival  business. 
"  Goodwill  "  is  not  a  right  which  is  either  part  of  the  land  or  the 
interest  conveyed ;  it  may  be  personal  or  local.  Personal,  where 
a  successful  trader  sells  all  his  trade  debts,  books  and  shop, 
and  also  undertakes  not  to  set  up  in  the  neighbourhood.  Local, 
as  attached  to  a  public  house,  or  other  house  favourably  situated 
for  trade.  The  Lands  Clauses  Consolidation  (Scotland)  Act  con- 
templated two  heads  of  claim — the  price  and  compensation. 
Price  is  what  is  paid  simply  for  the  hereditament  with  all  its 
advantages  and  disadvantages  ;  but  there  can  be  another  element 
of  loss,  such  as  breaking  up  a  business.  The  compulsory  buyer 
in  the  exercise  of  his  statutory  powers  stops  the  occupier  from 
prosecuting  his  business,  hence  compensation.  It  was  a  mere 
accident  that  Sommerville  &  Co.  occupied  the  two  positions  of 
proprietors  of  the  ground  and  occupiers.  If  they  had  been  only 
occupiers,  no  conveyance  would  have  been  necessary,  and  the  sum 
of  £9499  8s.  3d.  would  have  been  paid  simply  on  their  receipt. 
The  form  of  notice  was  in  the  terms  of  sect.  17  of  the  Act  8  &  9  Vict, 
c.  19.  Every  notice  must  state  that  the  promoters  are  ready  to 
treat  for  the  purchase  of  the  interest  in  the  lands,  and  also  as  to 
the  compensation  to  be  made  to  all  parties  for  the  damage  that 
may  be  sustained  by  them  by  reason  of  the  execution  of  the  works. 
Plainly,  therefore,  the  frame  of  the  notice  does  contemplate  that 
there  shall  be  compensation  for  disturbance  as  distinct  from  the 
right  to  the  soil. 
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H.  L.  (Sc.)       [They  also  referred  to  Hammersmith  'Railway  Company  v* 
1887      Brand  (1),  per  Lord  Cairns.] 
Cms-       No  reply  was  called  for. 
ofXland      Judgment  was  delivered  as  follows  : — 

Revenue 

Glasgow  anb  LoeI)  HalsBUKY,  L.C.  :— 

WeSSn  My  Lords,  I  cannot  say  that  any  doubt  has  been  infused  into 
Kailway  Co.  my  min(j  fov  the  arguments  which  have  been  addressed  to  us  by 
Mr.  Balfour  and  Mr.  Wright.  The  matter  seems  to  me  to  be  an 
exceedingly  plain  one.  That  which  the  railway  company  had,, 
under  the  powers  of  the  Act,  power  to  do  was  to  take  land  com- 
pulsorily  from  the  owners,  and  the  statute  has  provided  the 
machinery  by  which  the  price  at  which  it  is  to  be  taken  should  be 
ascertained.  The  parties  may  if  they  please  agree,  but  if  they  do 
not  agree  the  price  is  to  be  ascertained  as  between  them,  and  two 
subjects-matter  are  dealt  with  by  the  statute — one  the  value  of  the 
property  so  taken,  and  the  other  the  question  of  severing  the 
property  so  taken  from  the  lands  held  therewith. 

The  48th  section  of  the  statute  is  that  which  in  truth  we  are  at 
present  construing ;  because  this  is  a  proceeding  under  the  48th 
section,  and  although  the  other  sections  of  the  statute  may  be 
quoted  to  throw  light  upon  and  to  interpret  the  language  of  that 
section,  that  which  your  Lordships  are  considering  at  present  i& 
proceedings  under  the  48th  section.  That  section  expressly  pro- 
vides— "  Where  such  inquiry  shall  relate  to  the  value  of  lands  to 
be  purchased,  and  also  to  compensation  claimed  for  injury  done 
or  to  be  done  to  the  lands  held  therewith,  the  jury  shall  deliver 
their  verdict,"  and  so  on  ;  and  the  latter  part  of  the  section  refers 
to  severance.  The  two  things,  and  the  only  two  things,  which  are 
within  the  ambit  and  contemplation  of  the  statute,  are  the  value 
of  the  lands  and  such  damages  as  may  arise  to  other  lands  held 
therewith  by  reason  of  the  particular  land  which  is  taken  being 
taken  from  them. 

Now,  my  Lords,  that  seems  to  me  to  be  at  the  foundation  of 
the  whole  argument.     That  was  alone  what  the  jury  in  this 
case  had  power  to  assess,  because  it  is  admitted  that  no  question 
arises  here  upon  the  other  part  of  the  section — no  question  arises 
(1)  Law  Eep.  4  E.  &  I.  at  pp.  218,  219. 
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here  about  any  damage  from  severance.  It  is  admitted,  therefore,  H.  L.  (Sc.) 
impliedly,  that  the  only  thing  which  the  jury  had  here  to  assess  1887 
was  the  value  of  the  land.    My  Lords,  of  course  the  word  "  value"  Commis- 
is  itself  a  relative  term,  and  in  ascertaining  what  is  the  value  of  0^^d 
the  land  it  is  extremely  common,  indeed  it  is  inevitable,  to  go  Revenue 
into  a  great  number  of  circumstances  by  which  that  which  is  Glasgow  ani> 
proper  compensation  to  be  paid  for  the  transfer  of  one  man's  western 
property  to  another  is  to  be  ascertained.    A  whole  nomenclature  •Railway  Co- 
has  been  invented  by  gentlemen  who  devote  themselves  to  the  Lord  HaM>ury, , 

consideration  of  such  questions,  and  sometimes  I  cannot  help   

thinking  that  the  language  which  they  have  employed,  so  familiar 
and  common  in  respect  of  such  subjects,  is  treated  as  though  it 
were  the  language  of  the  legislature  itself.  We,  however,  must 
be  guided  by  what  the  language  of  the  legislature  is.  Now  the 
language  of  the  legislature  is  this — that  what  the  jury  have  to 
ascertain  is  the  value  of  the  land.  In  treating  of  that  value,  the 
value  under  the  circumstances  to  the  person  who  is  compelled  to 
sell  (because  the  statute  compels  him  to  do  so)  may  be  naturally 
and  properly  and  justly  taken  into  account ;  and  when  such 
phrases  as  "  damages  for  loss  of  business  "  or  "  compensation  for 
the  goodwill "  taken  from  the  person  are  used  in  a  loose  and 
general  sense,  they  are  not  inaccurate  for  the  purpose  of  giving 
verbal  expression  to  what  everybody  understands  as  a  matter  of 
business ;  but  in  strictness  the  thing  which  is  to  be  ascertained  is 
the  price  to  be  paid  for  the  land — that  land  with  all  the  potential- 
ities of  it,  with  all  the  actual  use  of  it  by  the  person  who  holds  it, 
is  to  be  considered  by  those  who  have  to  assess  the  compensation. 
As  Mr.  Balfour  has  pointed  out,  the  language  used  in  this  narrative 
may  not  perhaps  be  strictly  accurate.  I  am  by  no  means  certain 
that  it  is;  but  suppose  thatitis'not — suppose  that  the  jury  or  the 
conveyancer  who  drew  this  deed  has  in  the  narrative  introduced 
a  description  of  the  different  elements  by  which  the  gross  sum  is 
to  be  ascertained,  and  has  inaccurately  used  phrases  not  alto- 
gether appropriate  to  the  particular  transaction  which  they  de- 
scribe, what  does  that  come  to  ?  The  thing  which  the  railway 
company  had  to  pay,  and  the  thing  which  the  owners  of  the  land 
had  to  transfer  by  this  compulsory  process,  was  on  the  one  hand 
£52,658  6s.  Id.,  including  this  £9499  Ss.  3d.,  and  on  the  other 
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H.  L.  (Sa)  hand  the  lands  and  premises  which  were  the  subject-matter  of 
1887      the  transaction. 
Commis-       Under  those  circumstances,  my  Lords,  it  seems  to  me  to  be 
o^Inland   Dey°n(^  aU  doubt  that  that  which  is  to  be  paid  as  stamp  duty  is 
Revenue    the  ad  valorem  stamp  upon  the  transaction  itself  which  conveyed 
Glasgow  and  from  the  one  to  the  other  that  which  by  the  process  of  this  Act 
Western    °^  Parliament  is  ascertained  to  be  the  value,  and  that  is,  under 
Railway  Co.  £he  express  language  of  the  48th  section,  the  value  of  the  land. 
Lord  Haisbury,  if  it  is  the  value  of  the  land  it  cannot  be  doubted  that  the  ad 

L.C 

— -  valorem  stamp  must  be  upon  that  value.  It  appears  to  me,  there- 
fore, beyond  all  doubt  that  the  judgment  of  the  Court  below 
ought  to  be  reversed,  and  that  your  Lordships  ought  to  affirm 
the  original  judgment  of  the  Commissioners,  and  I  so  move  your 
Lordships. 

Lord  Watson  : — 

My  Lords,  I  also  am  of  opinion  that  the  judgment  of  the  Court 
of  Session  in  this  case  cannot  be  sustained.  The  learned  judges 
of  the  majority  appear  to  me  to  have  fallen  into  error  from 
assuming  that  the  Lands  Clauses  Act  authorizes  persons  whose 
property  is  taken  to  claim,  and  compels  railway  companies  to  pay, 
something  in  the  nature  of  personal  damage.  That  view  is  very 
distinctly  expressed  by  Lord  Mure ;  but  it  appears  to  me  to  be 
entirely  inconsistent  with  the  provisions  of  the  Act.  As  I  read 
these  provisions,  the  statute  authorizes,  in  the  first  place,  com- 
pensation for  land,  or  an  interest  in  land.  By  "  compensation," 
is  meant  an  equivalent  for  that  which  the  railway  company  take 
and  acquire,  and  which  the  proprietor  gives  up  to  them.  Then, 
in  the  second  place,  these  provisions  contemplate  damages  for 
injury  occasioned  to  lands  which  are  not  taken,  by  reason  of 
the  execution  of  the  company's  works  upon  the  lands  taken. 

In  this  case  the  jury,  following  the  terms  of  the  claim  which 
was  lodged  by  the  landowner  in  answer  to  the  notice  to  treat 
given  by  the  railway  company,  have  found  the  former  entitled  to 
£9500  for  loss  of  business.  I  do  not  think  that  claim  would  be 
sustainable,  if  the  words  in  which  it  is  described  did  correctly 
express  the  legal  category  to  which  the  claim  itself  belongs.  You 
cannot  discover  from  the  words  which  are  used  to  describe  the 
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sum  that  it  was  claimed  as  compensation  for  an  interest  in  land ;  H.  L.  (Sc.) 
but  I  entertain  no  doubt  whatever  that  it  was  meant  to  be  so,  1887 
and  that  it  was  so  treated  by  the  jury.    In  assessing  the  value  of  Commis- 
the  property,  or,  in  other  words,  the  consideration  which  the  rail-  0P  iNLAND 
way  company  ought  to  pay  for  the  land,  or  interest  in  land,  which  Revenue 
they  take,  it  has  become  the  practice  of  claimants  to  state  the  Glasgow  and 

f"50UTJEI~ 

various  items  into  which  that  price  or  consideration  is  capable  of  Western 
being  resolved,  and  ask  the  jury  to  consider  these  separately.       Railway  Co. 

When  a  proprietor  instead  of  letting  his  land  to  a  tenant  Lord  WatS0D* 
occupies  it  himself  for  the  purposes  of  trade,  that  is  a  special 
kind  of  occupancy  which  must  be  taken  into  account  in  esti- 
mating the  value  of  the  land ;  and  the  claim  made  here,  which 
was  affirmed  by  the  jury  to  the  extent  of  £9500,  was  obviously 
intended  to  cover  the  loss  which  Sommerville  &  Co.  sustained  by 
reason  of  their  having  to  give  up  the  occupancy  of  the  saw  mills 
which  the  railway  company  took  for  the  purposes  of  their  under- 
taking. Upon  that  footing  it  is  an  item  of  value  which  is  rightly 
included  in  the  price.  In  the  view  which  the  majority  of  the 
Court  below  seem  to  have  taken  of  it,  it  was  an  item  which  could 
not  be  made  matter  of  charge  against  the  railway  company.  The 
Lord  President  points  out  what  is  perfectly  true,  that  occupancy 
may  be  severed  from  ownership.  The  owner  may  let  to  a  tenant 
and  in  that  case  the  proprietor's  claim  would  cover  only  the  first 
two  items  in  the  finding  of  the  jury.  Upon  the  third  item  the 
railway  company  would  in  that  case  have  to  deal  with  the  tenant 
and  to  satisfy  his  claim  for  loss  of  occupancy,  which  would  be 
greater  or  less  according  to  the  duration  of  his  lease.  But,  then, 
the  learned  judge  goes  on  to  say  this,  comparing  the  case  of  a  pro- 
prietor occupying  his  own  premises  for  the  purposes  of  trade,  with 
the  case  of  his  letting  them  to  other  traders  :  "  Now,  does  it  make 
any  difference  that  the  two  characters  of  proprietor  and  tenant 
or  occupier  are  combined  in  the  same  person,  or  does  that  circum- 
stance of  the  combination  of  these  two  characters  affect  the  nature 
of  the  compensation  for  loss  of  business  which  was  awarded  by  the 
verdict  of  the  jury  ?  I  think  not."  Upon  that  point  I  cannot 
come  to  the  same  conclusion  as  his  Lordship.  Occupancy  is  a 
right  incidental  to  property  :  it  passes  with  a  disposition  of  pro- 
perty unless  it  has  been  severed  from  it  by  a  lease,  in  which  case 
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H.  L.  (Sc.)  the  tenant's  right  becomes  a  burden  upon  that  of  the  proprietor. 
1887       The  difference  between  the  two  cases — and,  to  my  mind,  the 
Commis-    essential  difference — is  this,  that  in  the  one  case  the  disposition  of 
opTnland   Sommerville  &  Co.  carries  the  whole  right  of  occupancy  from  the 
Eevenue    date  of  entry  specified  in  the  deed ;  in  the  other  case  it  would 
Glasgow  and  not  carry  any  right  of  occupancy  until  the  expiry  of  the  tenant's 
Western    lease,  and  therefore  no  such  item  as  this  could  have  been  claimed 
Railway  Co.      ^e  owner>  had  the  currency  of  the  lease  been  for  a  considerable 

Lord  Watson,  period. 

My  Lords,  it  is  argued  that  the  sum  of  £9500  is  not  considera- 
tion for  any  right  taken  by  the  company  or  conveyed  to  the 
company  by  Sommerville  &  Co.  If  I  am  right  in  saying  that  it 
is  a  sum  paid  in  respect  of  the  company  taking  from  them  and 
becoming  possessed  of  their  exclusive  right  of  occupancy,  that 
is  not  so.  The  deed  of  conveyance,  in  which  the  consideration  is 
inserted,  gives  the  company  the  right  of  occupancy.  So  far  as  I 
know,  it  is  their  only  title  to  it ;  and  if  Sommerville  &  Co.  re- 
fused to  give  up  possession,  the  railway  company's  remedy  would 
lie  in  founding  upon  the  deed  of  conveyance  as  giving  them  the 
right  of  occupancy :  they  have  no  other  title,  so  far  as  I  can  see. 
In  these  circumstances,  I  cannot  doubt  that  they  have  got  in 
return  for  that  sum  the  very  subject,  the  very  interest  in  the 
estate,  for  which  it  was  intended  that  compensation  should  be 
given. 

Upon  these  grounds  I  have  come  to  the  conclusion  that  the 
judgment  of  the  Court  below  ought  to  be  reversed. 

LOED  FlTzGrEKALD  : — 

My  Lords,  for  the  reasons  given  by  the  noble  and  learned 
Lord,  the  Lord  Chancellor,  and  by  the  noble  and  learned  Lord 
opposite  (Lord  Watson),  I  am  of  opinion  that  the  interlocutor  of 
the  22nd  of  January,  1886,  by  which  the  Court  of  Exchequer  in 
Scotland  determined  "  that  the  sum  of  £9499  Ss.  3d.  sterling  is 
not  to  be  reckoned  part  of  the  consideration  for  the  sale  on  which 
the  conveyance  mentioned  in  the  case  was  granted,"  should  be 
reversed,  and  that  the  determination  of  the  Commissioners  of 
Inland  Eevenue  should  be  restored. 

The  conveyance  in  question  is  undoubtedly  a  conveyance  on 
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the  sale  of  property  whereby  property  was  legally  transferred  to  H.  L.  (Sc.) 
the  railway  company.    What  was  the  property  so  transferred  ?  1887 
The  lands  in  question,  the  conveyance  of  the  lands  carrying  by  commis- 
its  very  force  the  right  to  the  immediate  possession,  and  thus  Finland 
determining  the  occupation  of  the  vendor.   From  the  conveyance  Revenue 
the  £9499  8s.  3d.  seems  to  have  been  apportioned  by  the  jury  Glasgow  aim 

~  ~  SOUTH— 

as  compensation  for  loss  of  business.    But  how  was  that  loss  Western 
occasioned  ?    The  answer  must  necessarily  be,  by  the  determina-  Eailway  Co* 
tion  on  the  conveyance  of  the  vendors'  right  to  the  possession  Lord  FitzGerald- 
and  occupation  of  the  lands.   The  conveyance  then  appropriately 
goes  on  to  say,  "  said  three  sums  amounting  in  all  to  the  sum  of 
£52,658  6s.  7 d."   That  sum,  no  matter  how  you  may  subdivide  it, 
no  matter  how  you  deal  with  it,  is  the  price  to  be  paid  by  the 
railway  company  in  one  shape  or  other  for  the  right  to  the  lands 
and  the  immediate  occupation,  and,  in  my  judgment,  forms  the 
consideration  for  the  sale. 

Lokd  Macnaghten: — 

My  Lords,  I  entirely  agree.  The  Glasgow  and  South- Western 
Eailway  Company  required  to  purchase  and  take  for  the  purpose 
of  their  undertaking  certain  lauds  belonging  to  Messrs.  Sommer- 
ville  &  Co.,  who  were  saw  millers  and  timber  merchants.  Messrs. 
Sommerville  &  Co.  were  in  occupation  of  those  lands  for  the  pur- 
poses of  their  trade.  The  railway  company  gave  a  notice  to  treat 
under  the  Lands  Clauses  Consolidation  Act  in  the  usual  form. 
In  answer  to  that  notice  Messrs.  Sommerville  &  Co.  sent  in  their 
claim :  it  was  a  claim  in  respect  of  those  lands.  That  was  the 
only  claim  they  could  make  in  answer  to  the  notice  to  treat. 
They  divided  their  claim  into  three  heads.  That,  my  Lords,  was 
a  convenient  mode  for  enabling  the  jury  to  ascertain  what  was 
the  sum  proper  to  be  paid  under  the  circumstances ;  but  still  the 
sum  however  arrived  at  was  purchase-money  or  compensation  for 
the  lands,  and  it  was  awarded  as  such  ;  in  fact,  the  jury  had  no 
power  to  award  Messrs.  Sommerville  a  single  farthing  except  as 
compensation  in  respect  of  the  lands. 

Now  the  Lands  Clauses  Act  prohibits  a  railway  company  from 
entering  upon  any  lands,  except  by  consent,  until  payment  or  de- 
posit of  the  purchase-money  or  compensation  agreed  or  awarded 
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H.  L.  (So.)  to  be  paid.    It  seems  to  me  impossible  to  contend  that  the  con- 

1887  sideration  for  the  sale  of  the  lands  was  anything  less  than  the  full 

Commis-  amount  of  purchase-money  or  compensation  ascertained  in  ac- 

of^nland  cordance  witn  the  Act  and  required  by  the  Act  to  be  paid  or 

Eevenue  deposited  before  entry. 
Glasgow  and 

South-  Judgment  appealed  from  reversed. 

Western  #  > 

Railway  Co.  Determination  of  the  Commissioners  of  Inland  Bevenue 

affirmed.  Respondents  to  pay  to  appellants  the 
costs  of  the  appeal  to  this  Souse  and  the  costs 
below. 

Lords1  Journals,  May  20,  1887. 

Agent  for  appellants  :  W.  E.  Melvill,  Solicitor  for  England  of 
the  Board  of  Inland  Bevenue,  for  David  Crole,  Solicitor  for  Scot- 
land of  the  Board  of  Inland  Bevenue,  Edinburgh. 

Agent  for  respondents  :  W.  A.  Loch,  for  John  Clerk  Brodie  & 
Sons,  W.S.,  Edinburgh. 


[HOUSE  OF  LORDS.] 
H.  L.  (So.)  CAIED  Appellant  ; 

1887  AND 

Juml3.     SIME   Bespondent. 

Copyright — Lectures  in  Class-Boom  by  Professor  in  a  Scottish  University — 
Bight  to  restrain  Publication. 

A  professor  of  a  university  who  delivers  orally  in  his  class-room  lectures 
which  are  his  own  literary  composition  does  not  communicate  such  lectures 
to  the  whole  world,  so  as  to  entitle  any  one  to  republish  them  without  the 
permission  of  the  author. 

The  appellant,  a  professor  of  a  Scottish  university,  delivered  lectures 
in  his  class-room  as  part  of  his  ordinary  course  to  students  of  the  uni- 
versity, who  were  admitted  on  payment  of  the  prescribed  fees : — 

Held,  (Lord  FitzGerald  dissenting)  that  such  delivery  of  the  lectures  was 
not  equivalent  to  a  communication  of  them  to  the  public  at  large,  and  that 
the  appellant  was  entitled  to  restrain  other  persons  from  publishing  them 
without  his  consent. 


Appeal  from  the  Second  Division  of  the  Court  of  Session  on 
an  appeal  by  the  respondent  from  a  judgment  of  one  of  the  sheriff- 
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substitutes  of  Lanarkshire,  pronounced  in  two  conjoined  actions,  H.  L.  (Sc,) 
in  which  the  appellant,  professor  of  moral  philosophy  in  the  1887 
University  of  Glasgow,  was  pursuer,  and  the  respondent,  book-  Gated 
seller  of  Glasgow,  was  defender.  gjjjE> 

The  facts  are  fully  set  out  in  the  opinion  of  Lord  Watson,  and 
it  need  only  be  here  stated  that  the  question  intended  to  be  raised 
was  whether  the  respondent  had  a  legal  right  to  publish  in  the 
form  of  pamphlets  certain  literary  compositions  of  the  appellant, 
which  were  only  delivered  to  the  students  of  the  University  of 
Glasgow.  The  sheriff-substitute  of  Lanarkshire  found  (1)  that 
the  pamphlets  were  in  substance  reproductions  of  the  professor's 
lectures;  that  the  lectures  were  the  property  of  the  professor, 
and  that  the  respondent  had  not  shewn  that  the  professor  had  in 
any  way  lost  his  right  of  property  in  them,  or  that  the  respondent 
had  acquired  from  the  professor  the  right  to  publish  or  repro- 
duce them  ;  and  he  ordered  all  copies  of  the  publications  to  be 
delivered  up.  The  respondent  appealed  to  the  Second  Division, 
and  their  Lordships,  on  account  of  the  importance  of  the  case, 
ordered  the  parties  to  prepare  minutes  of  their  arguments,  to  be 
laid  before  all  the  judges  for  their  opinions.  The  opinions  of  the 
consulted  judges  were  returned  on  the  15th  of  July,  1885.  There 
were  two  questions  submitted,  one  of  fact,  and  the  other  of  law. 
The  question  of  fact  was  whether  the  pamphlets  were  reproduc- 
tions of  large  parts  of  the  appellant's  lectures.  The  question  of 
law  was  whether  a  professor  in  a  university  has  or  has  not  the 
right  to  prevent  his  lectures  being  printed  and  published  with- 
out his  authority.  The  Lord  President  (Inglis),  Lords  Shand, 
Kutherfurd- Clark,  Adam,  Lee,  Eraser,  McLaren,  Kinnear,  and 
Trayner,  held  that  in  fact  the  publication  was  a  reproduction ; 
against  that  opinion  were  Lords  Mure,  Young,  and  Craighill. 
The  Lord  Justice-Clerk  (Moncreiff)  held  it  unnecessary  to  pro- 
nounce an  opinion  on  the  point.  As  to  the  question  of  law 
Lords  Shand,  Kutherfurd-Clark,  Adam,  Fraser,  Kinnear,  and 
Trayner  held  that  a  professor  in  a  university  had  a  right  to 
restrain  the  publication  of  his  lectures;  while  the  Lord  Presi- 
dent, the  Lord  Justice-Clerk,  Lords  Mure,  Lee,  and  McLaren 
held  in  the  negative ;  Lord  Young  holding  it  unnecessary  to 
(L)  15  February,  1884. 
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V. 
SlME. 


H.  L.  (Sc  )  decide  that  general  question,  being  of  opinion  that  the  publica- 
1887  tions  complained  of  were  not  of  a  character  to  anticipate  or  preju- 
Caikd  dice  a  subsequent  publication  by  the  appellant  himself  of  his 
lectures.  Lord  Craighill  gave  no  opinion  on  the  question  of  law, 
being  content  to  rest  his  decision  on  the  ground  that  no  piracy- 
has  been  committed  (1). 

On  the  23rd  of  October,  1885,  the  Second  Division  delivered 
the  interlocutor  which  is  the  subject  of  this  appeal  (2).  Lord 
Rutherfurd  Clark  dissented  from  the  form  of  the  interlocutor, 
which  was  agreed  to  by  the  Lord  Justice  Clerk,  Lords  Young  and 
Craighill. 
On  appeal, 

1886.  Dec.  6,  7,  and  9.  The  Solicitor-General  for  Scotland 
(Robertson,  Q.C.),  Sir  E.  Bavey,  Q.C.,  and  F.  W.  Clarh,  for  the 
appellant : — 

The  interlocutor  appealed  from  has  not  found  the  facts  mate- 
rial to  the  case  so  as  to  comply  with  sect.  40  of  the  Judicature 
Act,  6  Geo.  4,  c.  120.  But  it  is  not  necessary  to  remit  the  case, 
for  it  can  be  dealt  with  as  if  the  material  facts  had  been 
specified  (3).  The  majority  of  the  judges  of  the  Court  of  Session 
distinctly  express  the  opinion,  that  the  pamphlets  in  question 
were  in  fact  a  reproduction  of  the  professor's  lectures.  Moreover, 
the  opinion  of  the  whole  Court  of  Session  having  been  taken, 
the  Second  Division  was  bound  under  6  Geo.  4,  c.  120,  s.  24,  to 
pronounce  judgment  in  conformity  with  the  opinion  of  the 
majority  of  all  the  judges  consulted :  Stewart  v  Scot  (4)  ;  Lord 
Rutherfurd  Clark  (5). 

Lorimer  (of  the  Scotch  bar),  and  MacClymont,  for  the  respon- 
dent : — 

It  must  be  admitted  that  the  publications  complained  of  are 
in  form  and  matter  similar  to  the  lectures  ;  but  a  majority  of  the 
judges  of  the  Court  of  Session  were  of  opinion  that  it  was  a 

(1)  See  for  opinions  in  full,  13  Court  by  a  remit :  Wemyss  v.  Wilson  (1849), 
Sess  Cas.  4th  Series,  23.  6  Bell  Ap.  394. 

(2)  Given  post,  p.  342.  (4)  March  11,  1836.  14  Court  Sess. 

(3)  If  it  had  been  a  case  from  one  Cas.  1st  Series,  692. 
division  only,  the  want  of  a  specific  (5)  13  Court  Sess,  Cas.  4th  Series, 
finding  of  fact  could  only  be  supplied  at  p.  68. 
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question  of  law,  whether  a  professor  of  a  Scottish  university  is  H.  L.  (Sc.) 
entitled  to  interdict  the  publication  of  lectures  delivered  by  1887 
him  to  students  in  the  university,  so  that,  if  it  be  decided  that  caikd 
in  law  he  has  this  legal  right,  the  question  of  fact  need  not  be 
determined. 

[Lord  Halsbtjry,  L.C. : — The  House  will  hear  counsel  upon 
the  question  of  law  now ;  and  the  form  the  judgment  will  take 
will  be  settled  hereafter.] 

The  Solicitor  -  General  for  Scotland  (Robertson,  Q.C.),  Sir  H. 
Davey,  Q.C.,  and  F.  W.  Clark,  for  the  appellant : — 

Every  author  has  an  uncontrolled  power  over  his  unpublished 
compositions,  and  ought  to  be  the  sole  arbiter  of  their  fate,  to 
authorize  or  to  prevent  their  publication:  1  Bell's  Com.  (7th 
edition),  p.  Ill ;  Lord  Cottenham  in  Albert  v.  Strange  (1).. 

In  Jefferys  v.  Boosey  (2)  Lord  Brougham  said:  "The  right  of 
the  author  before  publication  we  may  take  to  be  unquestioned. 
He  has  the  undisputed  right  to  his  manuscript ;  he  may  with- 
hold, or  he  may  communicate  it,  and  communicating,  he  may 
limit  the  number  of  persons  to  whom  it  is  imparted,  and  impose 
such  restrictions  as  he  pleases  upon  their  use  of  it.  The  fulfil- 
ment of  the  annexed  conditions  he  may  proceed  to  enforce,  and 
for  their  breach  he  may  claim  compensation." 

So  also  the  Court  will  restrain  the  publication  of  letters : 
"Cadell  and  Others  v.  Stewart  (1804)  (3).  Oral  delivery  of  his  com- 
position will  not  of  itself  deprive  the  author  of  his  right :  MacMin 
v.  Richardson  (1770)  (4).  There  an  injunction  was  granted  to 
restrain  the  publication  in  a  magazine  of  a  farce  which  had  never 
been  printed,  but  which  the  author  occasionally  suffered  to  be 
acted  (5). 

(1)  2  De  G.  &  Sin.  652 ;  18  L.  J.  said :  "  Where  persons  are  admitted 
(Ch.)  at  p.  126.  as  pupils  or  otherwise  to  hear  public 

(2)  4  H.  L.  C.  at  p.  962.  lectures,  it  is  upon  the  implied  con- 

(3)  Mor.  Die.  Lit.  Prop.  Ap.  No.  4,  fidence  and  contract  that  they  will 
Cadell  v.  Robertson,  5  Pat.  Ap.  493.       not  use  any  means  to  injure  or  take 

(4)  2  Ambler,  694.  away  the  exclusive  right  of  the  lec- 

(5)  In  the  American  case  of  Tomp-  turer  in  his  own  lectures."  "  Hartktic 
Urn  v.  Hallech  (1882)  (43  American  v.  Crittenden.  (1847)  (4  McLean,  300, 
Beports,  492),  Mr.  Justice  Devens     and  5  Maclean,  32 ;  S.  C.  7  West.  Law 
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H.  L.  (Sc.)  In  Abemethy  v.  Hutchinson  Lord  Eldon  said  (1)  :  "  It  is  argued, 
1887  Mr.  Abernethy  is  not  to  be  looked  on  as  holding  the  same 
character  with  reference  to  a  subject  of  this  kind  as  a  clergyman 
Sime  °^  ^e  ^nurch  or  a  professor  in  a  university ;  for,  as  I  under- 
- — -  stand  the  affidavit  which  has  been  filed  on  the  part  of  the  defen- 
dant, Mr.  Abernethy  is  represented  not  only  ,  as  a  surgeon,  but  as 
a  person  appointed  by  the  governors  and  guardians  of  this  hospital 
to  give  lectures  :  '  And  this  deponent  said '  (such  is  the  lan- 
guage of  the  affidavit)  i  that  the  surgeons  and  lecturers  for  the 
time  being  of  such  hospital  are  appointed  by  the  governors  of 
the  said  hospital.'  Now  if  a  professor  be  appointed,  he  is 
appointed  for  the  purpose  of  giving  information  to  all  the  stu- 
dents who  attend  him,  and  it  is  his  duty  to  do  that ;  but  I  have 
never  yet  heard  that  anybody  could  publish  his  lectures;  nor 
can  I  conceive  on  what  ground  Sir  William  Blackstone  had  the 
copyright  in  his  lectures  (2)  for  twenty  years  if  there  had  been 


Times,  49),  goes  further  "  than  Aber- 
nethy v.  Hutchinson  (3  L.  J.  (Ch.) 
209) :  "  It  was  there  held  that  an 
author  did  not  dedicate  his  manu- 
script to  the  public  by  using  it  to 
instruct  others ;  and  that  even  if  he 
permitted  pupils  to  take  complete 
copies,  they  could  not  use  such  copies 
for  publication.  In  these  cases  there 
was  nothing  wrongful  in  obtaining  or 
keeping  possession  of  the  copies  which 
had  been  permitted;  it  was  the  use 
sought  to  be  made  of  them  which  was 
restrained."  For  case  of  letters  see 
Pope  v.  Curl  (2  Atk.  341),  Thompson 
v.  Stanhope  (2  Ambl.  737),  Earl  of 
Granard  v.  Bunkin  (1  Ball  &  Beat. 
207),  Cadell&Baviesy.  Stewart  (1804) 
(Mor.  Lit.  Prop.  Appendix  No.  4), 
Palmer  v.  Be  Witt  (1870)  (S.  C.  New 
York,  3  Alb.  L.  J.  34 ;  2  Sweeney, 
530,  and  aff.  1872;  2  Sickel's  Bep. 
532 ;  23  L.  T.  823.  Lytton  v.  Bevey 
(7  Nov.,  1884),  54  L.  J.  (Ch.;  293 ; 
Howard  v.  Gunn,  32  Beav.  462 ;  Gee 
v.  Pritchard,  2  Swan.  402.  But  may  be 


published  for  receiver's  vindication 
against  a  charge  of  forgery :  Percival 
v.  PUpps,  2  Ves.  &  B.  19. 

(1)  3  L.  J.  (Ch.)  at  p.  214 ;  1  Hall 
&  Twells,  28;  Lancet,  1825-6,  vols 
vii.,  viii.,  ix. 

(2)  The  1st  edition  of  vol.  i.  of 
Blackstone's  Commentaries  was  pub- 
lished in  17 65,  therefore,  before  Millar 
v.  Taylor  (1769),  4  Burr.  2303.  In  his 
preface  the  learned  author  says :  "  The 
truth  is,  that  the  present  publication  is 
as  much  the  case  of  necessity  as  it  is  of 
choice.  The  notes  which  were  taken  by 
his  hearers  have,  by  some  of  them  (too 
partial  in  his  favour),  been  thought 
worth  revising  and  transcribing;  and 
these  transcripts  have  been  frequently 
lent  to  others.  Hence  copies  have  been 
multiplied,  in  their  nature  imperfect, 
if  not  erroneous  ;  some  of  which  have 
fallen  into  mercenary  hands,  and  be- 
come the  object  of  clandestine  sale. 
Having,  therefore,  so  much  reason  to 
apprehend  a  surreptitious  impression, 
he  chose  rather  to  submit  his  own  errors. 
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such  a  right  as  that :  we  used  to  take  notes  at  his  lectures  ;  at  H.  L.  (Sc.) 
Sir  Eobert  Chambers'  lectures  also  the  students  used  to  take  1887 
notes  ;  but  it  never  was  understood  that  those  lectures  could  be  Caikd 
published  :  and  so  with  respect  to  any  other  lectures  in  the  g^E 

university ;  it  was  the  duty  of  certain  persons  to  give  those   

lectures ;  but  it  never  was  understood  that  the  lectures  were 
capable  of  being  published  by  any  of  the  persons  who  heard 
them."  Therefore,  if  it  is  the  case  that  professors  in  a  university 
have  the  same  rights  as  a  private  lecturer,  the  judgment  must 
be  in  the  appellant's  favour.  Abernethy  v.  Hutchinson  (1)  was 
followed  in  Nicols  v.  Pitman  (2).  There  Kay,  J.,  referring  to  the 
Act  5  &  6  Will.  4,  c.  65,  s.  5  (3),  said  the  case  did  not  come  within 
the  section,  as  to  notice  to  two  justices,  because  it  was  a  lecture 
delivered  at  a  public  college  :  "  But  if  notice  be  not  given,  or  if 
the  place  be  a  public  school  or  college,  or  any  public  foundation, 
then  the  law  relating  thereto  is  to  remain  the  same  as  if  the  Act 


to  the  world  than  to  seem  answerable 
for  those  of  other  men."  See  Cadell  v. 
Anderson,  1787,  Mor.  8310;  Hailes, 
1027,  as  to  the  copyright  in  Black- 
stone's  commentaries  after  his  death. 

(1)  3  L.  J.  (Ch.)  at  p.  214  ;  1  H.  &  T. 
28  ;  Lancet,  vols,  vii.,  viii.,  ix. 

(2)  26  Ch.  D.  374. 

(3)  Sect.  1  of  the  Act  of  5  &  6 
Will.  4  (1835),  c.  65,  enacts  :  "  That 
the  author  of  lectures  or  his  assignees, 
in  order  to  deliver  the  same  in  any 
school,  seminary,  institution,  or  other 
place,  or  for  any  other  purpose,  shall 
have  the  sole  right  of  publishing  such 
lectures,  and  every  person  who  may 
take  down  the  same  in  shorthand,  or 
in  any  other  way  obtain  a  copy  of  the 
lectures,  and  publish  them  without 
leave  of  the  author  or  his  assignees, 
shall  be  liable  to  a  penalty." 

Sect.  2  imposes  the  same  penalty  on 
newspapers  publishing  lectures  with- 
out leave. 

Sect.  3  :  No  persons  allowed  for 
certain  fee,  or  otherwise,  to  attend 
lectures,  shall  be  deemed  on  that  ac- 
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count  to  have  leave  to  publish  such 
lectures. 

Sect.  4  provided  that  nothing  in  the 
statute  is  to  prohibit  the  publishing 
of  lectures  after  the  expiration  of  the 
copyright  given  by  statute  of  8  Anne, 
c.  19,  and  54  Geo.  3,  c.  156,  or  to  any 
lectures  which  have  been  printed  or 
published  before  the  date  of  the  Act 
—9th  of  September,  1835. 

Sect.  5 :  Provided  that  nothing  in 
the  Act  shall  extend  to  any  lectures 
or  the  publishing  of  any  lectures,  or 
part  thereof,  of  the  delivering  of  which 
notice  in  writing  shall  not  have  been 
given  to  two  justices  within  five  miles 
from  the  place  where  such  lecture 
shall  be  delivered  two  days  at  least 
before  delivering  the  same,  "or  to  any 
lecture  or  lectures  delivered  in  any 
university  or  public  school  or  college, 
or  on  any  public  foundation,  or  by 
any  individual  in  virtue  of  or  accord- 
ing to  any  gift,  endowment,  or  foun- 
dation; and  that  the  law  relating 
thereto  shall  remain  the  same  as  if 
this  Act  had  not  been  passed." 
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H.  L.  (Sc.)  had  not  been  passed.  That  is  the  law  as  laid  down  by  Lord 
3887  Eldon,  and  it  is  the  law  I  am  bound  to  administer  in  this  parti- 
Caied      cular  case." 

The  national  character  of  the  universities  and  that  each  chair 
is  munus  publicum  is  conceded.  It  is  also  true  that  the  uni- 
versities are  open  to  all  who  comply  with  the  regulations  r. 
Greig  v.  University  of  Glasgow  (1)  ;  but  the  students  are  received 
for  instruction  and  education.  They  must  be  matriculated  and 
enrolled  in  a  class,  and  there  is  also  a  fee  which  must  be  paid. 
And  a  member  of  the  public  who  does  not  comply  with  these 
conditions  has  no  right  to  be  present.  And  the  question  is,, 
had  the  students,  plus  personal  instruction,  the  right  to  publish 
for  gain  the  professor's  lecture. 

The  judges  of  the  Court  of  Session  decided  that  the  class  was 
a  public  audience,  because  the  professor  had  no  power  of  select- 
ing the  students  who  attended  his  lectures,  and  also  because  all 
the  world  could  resort  to  the  university.  That,  however,  does 
not  make  the  professor's  class  a  public  audience.  The  duty  of  a 
professor  to  his  class  is  to  personally  instruct  them,  and  no  more, 
and  the  students  are  entitled  to  take  notes  for  the  purpose  of 
their  individual  instruction,  and  have  no  higher  right.  If  the 
students  had  a  right  to  publish  the  lectures  and  did  so,  the  pro- 
fessor would  be  for  ever  debarred  from  publishing  the  result  of 
his  own  literary  labours  (2). 

(1)  Law  Kep.  1  H.  L.,  Sc.  348.  Apsley  (Bathurst)  against  the  pub- 

(2)  In  France  the  Cour  Royale  of  lisher  Lowndes  of  Fleet  Street,  for  an 
Paris  had  before  it,  in  1828,  the  ques-  injunction  to  restrain  Lowndes  from 
tion  whether,  when  a  course  of  oral  selling  a  book  purporting  to  be  "  Lec- 
lectures  is  merely  the  reproduction  of  tures  on  the  Materia  Medica  "  as  de- 
a  work  previously  published  by  the  livered  by  William  Cullen,  M.D., 
professor,  a  person  who  publishes  the  Professor  of  Medicine  in  the  University 
lectures  from  notes  can  be  made  re-  of  Edinburgh.  The  plaintiff's  bill, 
sponsible  for  a  piracy  to  the  publisher  which  is  preserved  in  the  Record  Office 
of  the  work  thus  reproduced.  The  (Woodford,  1758  to  1800  No.  1033), 
decision  was  in  the  affirmative :  see  narrates  that  in  the  latter  end  of  the 
Curtis  on  Copyright,  note,  p.  103 ;  year  1761,  the  professorship  of  medi- 
Renouard,  torn.  2,  p.  146.  On  the  12th  cine  in  the  university  being  then  vacant 
of  December,  1771,  Dr.  Wm.  Cullen,  by  the  death  of  Dr.  Alston,  and  it 
Professor  of  Medicine  in  the  University  being  about  the  time  when  by  the 
of  Edinburgh,  commenced  a  Chancery  rules  of  the  university  the  lectures  on 
action  before  the  Lord  Chancellor,  Lord  medical  subjects  ought  to  begin,  and 
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Lorimer,  and  MacGlymont,  for  the  respondent : —  H.  L.  (Sc.) 

The  substantial  question  is  whether,  in  the  case  of  lectures 
delivered  in  a  university  there  is  a  publication  to  the  world  ?  Caied 

The  pursuer  is  a  person  different  from  a  private  lecturer.  He  sime. 
is  a  university  professor,  a  person  clothed  with  a  public  office, 
under  an  obligation  to  deliver  lectures  to  students  members  of 
the  public.  Any  man  is  entitled  to  matriculate  in  the  univer- 
sity, and  to  demand  admission  to  the  professor's  lectures,  on  pay- 
ment of  the  fee  fixed  by  the  university  authorities.  The  pro- 
fessor cannot  refuse  to  teach,  nor  decline  admission  to  a  matri- 
culated student  tendering  the  fee.  There  is  no  express  right  to 
attach  conditions  to  class  attendances,  and  such  a  right  cannot 
be  implied.  The  students  attend  the  lectures  in  the  exercise  of 
a  public  right ;  and  from  the  time  of  delivery  the  lectures  be- 
come public.  It  is  admitted  that  the  students  might  read, 
repeat,  or  lend  copies  of  the  lectures  to  others ;  and  reproduc- 
tion on  a  larger  scale  and  for  profit  can  make  no  difference 
in  principle.  The  university  exists  for  national  ends  and  the 
diffusion  of  knowledge,  which  knowledge  is  not  to  be  confined 
to  the  students.  It  is  an  accident  that  the  knowledge  has  been 
conveyed  by  lectures,  it  might  have  been  given  by  question  and 
answer. 


the  plaintiff  being  then  professor  of 
chemistry  in  the  same  university,  he 
offered  his  services  to  the  university  to 
read  a  course  of  lectures  on  the  materia 
medica  to  the  students  for  the  season, 
and  which  offer  being  accepted,  the 
plaintiff  did  accordingly  compose  a 
course  of  lectures  on  the  materia 
medica,  and  did  at  the  end  of  17G1  and 
the  beginning  of  1762  read  the  same 
in  the  public  school  of  the  university, 
which  lectures  were  attended  by  a  great 
number  of  students.  That  the  plaintiff 
had  ever  since  in  his  custody  the  manu- 
script of  the  lectures.  The  bill  then 
alleges  that  Lowndes  had  fraudulently 
and  surreptitiously  obtained  a  copy  of 
the  lectures  so  read,  and  had  printed 


them  without  the  plaintiff's  know- 
ledge or  consent.  The  Lord  Chancellor 
granted  an  injunction  the  13th  of  De- 
cember, 1771  (Order  A.,  No.  16).  In 
Mr.  John  Thompson's  life  of  Dr.  Cullen 
(ed.  1832,  p.  143  and  Q  appendix, 
p.  611,  and  ed.  1859,  p.  617),  a  letter 
is  given  from  the  physician  who  fur- 
nished the  MSS.  to  Lowndes,  stating 
that  he  did  so  that  the  lectures  should 
not  be  lost.  Dr.  Cullen  having  re- 
ceived this  information  allowed  the 
sale  of  the  book  to  proceed :  sec  ad- 
ditional prefaco  to  "Materia  Medi- 
ca" by  Dr.  Cullen,  London,  1773, 
and  Dr.  Cullen's  own  book  on  the 
same  subject  1789:  both  in  the  Brit- 
ish Museum. 
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H.  L.  (Sc.)      [Lokd  Halsbury,  L.C. : — If  done  in  that  way,  the  questions 
1887      and  answers  could  not  be  published  without  the  consent  of  all 
those  who  were  parties  to  them  (1).] 

Sime.  In  Jefferys  v.  Boosey  (2)  Lord  Brougham  said  an  author  could 
not  do  an  act  which  necessarily  involved  dedication  to  the  public 
and  yet  keep  exclusive  possession  of  the  thing  dedicated,  and 
retain  all  the  rights  he  had  before  dedication  (3).  And  Lord 
St.  Leonards  was  of  opinion  that  the  case  of  an  author  and  that 
of  an  inventor  of  a  machine  were  the  same,  that  "once  the 
inventor  has  disposed  of  a  single  copy,  it  may  so  far  as  the 
common  law  is  concerned  be  copied  by  any  person  who  properly 
obtains  possession  of  it "  (4).  Suppose  the  professor  of  applied 
mathematics  delivers  during  his  address  an  exposition  of  a  new 
machine,  the  students  have  a  right  to  be  there,  and  they  had  also 
the  right  to  diffuse  the  knowledge  to  the  public.  Could  the 
machine  be  protected  by  patent  ? 

By  the  common  law  of  both  Scotland  and  England  an  author  has 
no  protection  after  publication  :  Midwinter  v.  Hamilton  (1748)  (5)  ; 
Hinton  v.  Donaldson  (1773)  (6)  ;  Cadell  and  Davies  v.  Robertson 
(1811)  (7) ;  Jefferys  v.  Boosey  (1854)  (2),  overruling  Millar  v. 

(1)  In  Einton  v.  Donaldson  (1773),  be  communicated  to  others.    I  appre- 

Mor.  Die.  8307,  Hailes,  537,  5  Pat.  Ap.  hend  the  proprietor  of  these  was  the 

507,  before  Donaldson  v.  Becket  in  the  person  who  wrote ;  for  the  author  was 

House  of  Lords,  1774,  Lord  Auchinleck  not  able  to  repeat  what  was  in  the 

said,  as  to  lectures  delivered  orally,  "  If  copy  :"   see,  also,  Canliam  v.  Jones 

a  man  once  speak  out  a  sentiment,  he  (1813),  2  Vesey  &  Beames,  218.  Sir 

communicates  it  to  his  hearers,  and  it  Thomas  Plumer  refused  to  grant  an 

is  theirs  for  ever."    Homer's  works  injunction  as  the  recipe  claimed  was 

were  preserved  by  memory  for  many  not  in  writing :  see,  also,  Newbery  v. 

years;  so  were  the  works  of  Ossian:  and  James,  2  Merivale,  446;  Perceval  v. 

the  poem  of  Chevy  Chase.   Was  there  Phipps,  2  Yes.  &  B.  19. 

any  copyright  in  it  after  the  author  (2)  4  H.  L.  C.  815. 

had  let  one  man  learn  it  by  heart  ?  (3)  4  H.  L.  at  pp.  9J37. 

As  to  extempore  compositions,  such  as  (4)  Ibid,  at  p.  977.    See  also  Mr. 

sermons,  when,  as  was  common,  people  Justice  M'Lean  in  Wlieaton  v.  Peters, 

took  them  down  in  writing,  as  some  of  8  Peter's  Kep.    S.C.  United  States, 

them  were  very  good ;  had  the  preacher  591,  at  p.  658. 

any  property  in  these  sermons  ?    "  He  (5)  Mor.  Die.  8295. 

could  have  none  in  the  writing,  for  he  (6)  Mor.  Die.  8307  ;  5  Pat.  A  pp. 

never  had  written  himself.    Could  he  507  ;  Hailes,  535. 

have  said  they  were  only  intended  for  (7)  5  Pat.  App.  493. 
his  own  congregation,  and  were  not  to 
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Taylor  (1769)  (1)  ;  see  also  Donaldson  v.  Bechet  (1774)  (2).    And  H.  L.  (Sc.) 
just  as  after  printing  the  author  cannot  confine  the  reading  of  1887 
the  book  to  the  identical  purchaser,  in  the  same  way  the  lecturer  Caikd 
after  publication  to  his  class  cannot  limit  the  communication  to  Sl^E 

each  individual  student.    The  decision  in  Abemethy  v.  Hutchin-   

son  (3)  was  based  upon  an  implied  contract.  Moreover  the 
injunction  in  that  case  was  dissolved  on  motion  by  the  defendant 
on  the  28th  of  November,  1825  (4),  after  affidavit  of  service 
of  notice  of  the  motion  had  been  read. 

In  the  Abemethy  Case  (3)  Lord  Eldon  said  he  had  great  doubts 
whether  oral  lectures  were  capable  of  property,  and  that  is  one 
of  the  points  here. 

[Lord  Watson  : — That  point  is  not  raised  by  your  pleadings.] 

Macklin  v.  Richardson  (5)  does  not  apply,  as  that  case  fell 
under  contract ;  tickets  were  issued  for  the  theatre,  and  although 
the  play  was  not  printed  the  author  had  clearly  retained  within 
his  own  control  his  own  property. 

The  Act  5  &  6  Will.  4,  c.  65,  passed  ten  years  after  the 
Abemethy  Case  (6),  is  clearly  in  the  respondent's  favour.  It 
assumes  in  the  preamble,  not  only  that  the  lectures  are  delivered 
but  apparently  delivered  without  remedy,  which  was  a  great 
"  detriment "  to  lecturers.    It  then  proceeds  to  create  a  new 

(1)  4  Burr.  2303,  and  published  in  alia,  "  that  as  evidence  that  the  duty 
1770  separately  under  title  "  Literary  of  delivering  lectures  in  St.  Bartholo- 
Property."  mew's  Hospital  is  part  of  the  duty  of 

(2)  2  Brown  P.  C.  129  ;  4  Burr.  the  plaintiff  as  surgeon  to  that  institu- 
2408.  tion,  the  deponent  hath  been  informed 

(3)  3  L.  J.  (Ch.)  209.  that  the  plaintiff  hath  lately  tendered 

(4)  Record  Office,  1825,  Order  A.,  his  resignation  of  his  office  of  surgeon 
No.  40,  Registrar  Walker.  The  affidavit  to  the  governors  of  the  hospital,  but 
upon  which  the  application  to  dissolve  that  such  governors  refused  to  accept 
the  injunction  was  made  is  extant  in  the  resignation,  unless  the  plaintiff  also 
the  Public  Record  Office  A.  1825,  No.  6,  at  the  same  time  ceased  to  deliver 
and  is  dated  the  22nd  of  November,  lectures  there  :  "  see  for  full  report  of 
1825.  Its  main  purpose  was  to  shew  this  case  Lancet,  1825-6,  vols,  vii.,  viii., 
that  Mr.  Abernethy  could  not  lecture  ix.;  Lancet,  1828-9, vol.  i.  And  Thfi 
in  St.  Bartholomew's  Hospital  if  he  did  Times,  1821,  Dec.  20,  21:  1825, 
not  hold  the  appointment  of  surgeon  June  11,  13,  16,  IS,  and  Nov.  29. 
thereto.    The  affidavit  is  made  by  the  (5)  2  Amb.  694. 

defendant  Hutchinson  and  states,  inter        ((>)  3  L.  J.  (Ch.)  20i>. 
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H.  L.  (So.)  right,  namely,  to  create  a  copyright  in  a  delivered  lecture,  and 
1887  to  protect  the  right  by  penalties.  The  Act  takes  express  notice 
Caird  of  persons  attending  lectures  on  payment  of  fees,  and  enacts  this 
glj*E  shall  not  import  a  license  to  copy  and  publish.  It  is  then  pro- 
■ —  vided  that  the  Act  shall  not  extend  to  alter  the  law  relating  to 
lectures  in  a  university. 

The  Solicitor-General  for  Scotland,  in  reply. 

Time  having  been  taken,  judgment  was  delivered  as  follows  :— 
Lokd  Halsbtjky,  L.C. : — 

My  Lords,  in  this  case  I  have  had  much  greater  difficulty 
in  dealing  with  the  question  of  form  than  with  the  substantial 
question  between  the  parties  which  it  was  intended  to  raise  by 
this  appeal.  It  is,  I  think,  manifest  that  the  interlocutor  does 
not  comply  with  the  provisions  of  the  Judicature  Act  of  1825, 
and  I  cannot  but  regret  that  the  suggestion  of  Lord  Eutherfurd 
Clark  was  not  adopted,  by  which  that  which  was  fact  would  have 
been  found  as  fact,  and  the  question  of  law,  which  alone  under 
that  statute  is  open  to  your  Lordships  to  review,  would  have 
been  left  to  be  determined.  Nevertheless,  although  with  some 
doubt,  I  have  come  to  the  conclusion  that  your  Lordships  may 
treat  the  questions  of  fact  as  having  been  determined,  and  the 
questions  of  law  as  sufficiently  severed  from  those  questions  of 
fact  to  enable  your  Lordships  to  pronounce  a  final  judgment 
between  the  parties. 

My  Lords,  the  question  which  it  was  intended  to  raise  was  the 
legal  right  of  the  respondent  to  publish,  in  the  form  of  a  pamphlet, 
certain  literary  compositions  of  the  appellant,  which  were  orally 
delivered  to  the  students  of  the  University  of  Glasgow  attend- 
ing his  class.  A  majority  of  the  Court  has  determined  that  the 
pamphlet  in  question  is  a  reproduction  of  the  appellant's  literary 
composition ;  and  I  do  not  stop  to  discuss  what  some  of  their 
Lordships  appear  to  have  considered  important,  that  in  respect  of 
certain  particulars  it  was  a  blundering  and  unsuccessful  reproduc- 
tion of  the  appellant's  work.  I  confess  I  am  unable  to  understand 
what  place  such  topics  find  in  the  argument.  Assume  an  unlawful 
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Lord  Halsbury, 
L.C. 


reproduction  of  an  author's  literary  work ;  it  does  not  become  H.  L.  (Sc.) 
less  an  injury  to  the  legal  right  because  the  reproducer  has  dis-  1887 
figured  his  reproduction  with  ignorant  or  foolish  additions  of  his  Caikd 
own.  It  is  not  denied,  and  it  cannot  in  the  present  state  of  the  gl3JE 
law  be  denied,  that  an  author  has  a  proprietary  right  in  his  un- 
published literary  productions.  It  is  further  incapable  of  denial 
that  that  proprietary  right  may  still  continue  notwithstanding- 
some  kind  of  communication  to  others.  The  case  of  private 
letters  which,  though  conveniently  described  by  the  word  "  pri- 
vate," involve  publication  of  a  certain  kind  to  others  than  the 
author  of  them,  is  an  illustration  of  a  communication  which  does 
snot  permit  the  infringement  of  the  proprietary  right  which  could 
be  involved  in  their  unauthorized  general  publication.  The 
doubt  which  I  have  entertained  in  the  course  of  the  argument 
has  been  whether  the  extent  and  degree  of  publication  in  the 
case  now  under  debate  was  not  a  question  of  fact  which  should 
have  been  determined  on  the  evidence  before  the  Court,  and 
which  if  it  had  been  determined  would  not  have  been  open  to  your 
Lordships  to  review.  But,  as  I  have  said,  I  have  come  to  the 
conclusion  that  in  the  form  in  which  it  has  arisen  it  may  be 
treated  as  a  question  of  law,  that  is  to  say,  whether  on  the  agreed 
state  of  facts  such  a  publication  as  is  proved  here  must  as  a 
matter  of  law  deprive  the  author  of  the  literary  composition  in 
question  of  his  proprietary  right,  and  whether  the  fact  that  he  is 
professor  of  moral  philosophy,  teaching  in  his  class-room  by  the 
literary  composition  which  is  now  the  subject  of  debate,  makes 
his  delivery  of  that  literary  composition  necessarily  public  to  the 
whole  world,  so  as  to  entitle  any  one  who  heard  it  to  republish  it 
without  the  permission  of  its  author. 

Now,  my  Lords,  I  have  designedly  used  the  phrase  "  literary 
composition "  to  avoid  the  ambiguity  of  the  word  "  lecture," 
because  I  think  the  word  "  lecture  "  involves  an  assumption  which 
may  give  rise  to  error.  If  by  it  is  signified  a  lecture  delivered 
on  behalf  of  the  University,  and,  so  to  speak,  as  the  lecture  of  the 
University  itself,  as  the  authorized  exposition  of  the  University 
teaching,  I  can  well  understand  that  by  the  nature  of  the 
thing,  from  the  circumstances  of  its  delivery,  and  the  object  with 


/ 


V. 
SlME. 

Lord  Halsbury, 


338  HOUSE  OF  LOKDS  [VOL.  XII. 

H.  L.  (Sc.)  which  it  was  delivered,  it  would  be  impossible  to  say  that  it 
1887  was  intended  by  those  on  whose  behalf  the  professor  was  lectur- 
Catrd  ing  or  by  himself  to  limit  the  right  of  communication  to  others. 
Whether  that  limitation  of  the  right  arises  from  implied  contract 
or  from  the  existing  relation  between  the  hearers  and  the  author,. 
L-c-  "  it  is  intelligible  that  where  a  person  speaks  a  speech  to  which  all 
the  world  is  invited,  either  expressly  or  impliedly,  to  listen,  or 
preaches  a  sermon  in  a  church,  the  doors  of  which  are  thrown 
open  to  all  mankind,  the  mode  and  manner  of  publication  nega- 
tive, as  it  appears  to  me,  any  limitation.  But  without  using  any 
phrase  which  by  force  of  its  ordinary  meaning  implies  either  a 
kind  of  publication  or  involves  a  limitation  of  the  right  of  publi- 
cation, what  are  the  facts  here  as  found  by  a  majority  of  the 
Court  ?  A  teacher  is  in  his  class-room  with  his  students.  For 
the  purpose  of  teaching  them  he  uses  a  composition  of  his  own,, 
in  this  case  called  "  The  Law  of  Moral  Philosophy."  Suppose  it 
had  been  exercises  in  grammar,  arithmetic,  or  foreign  language. 
The  object  and  purpose  is  to  teach  the  students,  to  enable  them 
to  become  proficients  in  the  various  subjects  of  which  the  teacher 
is  the  professor.  The  student  js  entitled  to  avail  himself  of  the 
teaching.  The  object  is  to  make  him  a  good  grammarian,  a  good 
arithmetician,  or  a  proficient  in  the  particular  language  that  is 
taught.  But  could  it  be  contended  that  by  reason  of  such 
communication  to  such  students  each  of  them  was  entitled  to 
publish  the  professor's  exercises,  dialogues,  dictionary,  or  the 
like  ?  My  Lords,  it  seems  to  me  that  it  might  be,  and  indeed 
there  is  some  suggestion  here  that  it  is,  contrary  both  to  the- 
spirit  and  meaning  of  what  is  called  a  lecture  that  students  should 
be  supplied  with  some  mode  of  answering  questions  on  the  subject 
of  their  lectures,  without  that  process  of  mental  digestion  which 
is  intended  to  form  the  substance  of  the  teaching.  Illustrations 
might  be  infinitely  multiplied  in  which  the  whole  purpose  of  a 
professor's  teaching  might  be  rendered  nugatory  by  the  unautho- 
rized reproduction  of  his  modes  of  teaching. 

The  ground  on  which  I  have  been  able  to  come  to  the  conclu- 
sion that  the  particular  form  of  literary  composition,  and  the 
degree  of  communication  which  is  established  to  a  limited  class,, 
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may  be  treated  as  a  question  of  law  is,  that  it  appears  to  have  H.  L.  (Sc.) 

been  decided  that,  notwithstanding  the  professor's  desire  to  1887 

prevent  such  reproduction,  and  contrary  to  his  intention,  the  Caird 

delivery  of  his  lecture — of  his  composition — to  a  limited  class  of  g^E 

students,  operates,  as  matter  of  law,  to  make  his  composition   

,,.  -a  n       '  '  •    i  Lord  Halsbury 

public,  and  to  prevent  his  enforcing  any  proprietary  rignt.  l.c. 

My  Lords,  I  am  not  aware  of  any  university  regulation,  or  any 
bargain  with  its  professors,  which  either  expressly  or  impliedly 
enforces  on  the  professors  the  making  public  of  their  literary 
compositions,  of  whatever  class  these  compositions  may  be,  and 
whether  merely  educational  and  intended  for  the  use  of  their 
students,  or  intended  for  mere  general  diffusion.  I  am  disposed 
to  think,  although  it  does  not  become  necessary  to  discuss  it  in 
the  present  case,  that  if  a  professor  had  entered  into  a  specific 
bargain  to  make  public  the  lectures  which  he  was  delivering  to 
his  students,  but,  contrary  to  that  bargain,  had  enforced  on  his 
students  the  condition  of  secrecy,  though  the  university  which 
employed  him  on  that  express  bargain  might  be  at  liberty  to 
seek  their  remedy  against  him  for  a  breach  of  his  undertaking, 
it  would  not  necessarily  make  public  that  which  the  lecturer 
himself  had  neither  expressly  nor  impliedly  communicated  for 
general  reproduction. 

My  Lords,  I  doubt  whether  any  of  the  cases  which  have  been 
brought  to  your  Lordships'  attention  do  more  than  establish  the 
two  propositions  which,  as  I  have  said,  cannot  now  be  in  debate. 
The  application  of  the  principles  laid  down  in  these  cases  is  what 
gives  rise  to  the  matter  now  in  discussion.  I  do  not  think  it  very 
important  to  consider  what  was  the  ultimate  result  of  Mr.  Aber  - 
nethy's  appeal  to  Lord  Eldon,  because  the  ground  of  Lord  Eldon's 
decision  as  originally  given  seems  not  to  have  been  affected  if  an 
arrangement  between  the  parties,  as  seems  probable,  put  an  end 
to  the  litigation. 

With  respect  to  the  Act,  5  &  6  Will.  4,  c.  65, 1  am  not  prepared 
to  say  that  I  can  obtain  any  light  from  its  provisions.  I  had  at 
one  time  an  impression  that  there  was  something  in  the  nature  of 
a  declaration  by  the  legislature  that  lectures  delivered  in  a 
university,  or  a  public  school,  or  any  public  foundation,  were  to  be 
assumed  to  be  so  published  as  for  the  future  to  become  public 
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H.  L.  (Sc.)  property ;  and  if  that  were  assumed  to  be  the  construction  of  the 
1887       statute  a  serious  question  would  arise  as  to  what  were  lectures 
within  the  meaning  of  that  statute.    But  I  am  now  satisfied  that 
the  language  of  the  statute  has  been  adopted  by  the  legislature 
for  the  purpose  of  not  interfering  in  any  way  with  the  law  exist- 
LordHaisbury,  ing  Qn  the  gubject    Possibly  it  may  be  that  the  difficulty  of 

defining  what  should  be  a  lecture  may  have  occurred  to  the  author 
of  the  statute,  or  the  impolicy  of  affecting  to  lay  down  a  rule 
where  many  circumstances  of  convenience  as  to  modes  of  instruc- 
tion and  so  forth  might  be  appropriately  left  to  the  University 
authorities,  may  have  produced  the  legislation  which  in  fact 
exists.  At  all  events  I  can  devise  no  assistance  from  a  statute 
which  professes  to  leave  the  law  as  it  is  without  professing  to  give 
any  hint  of  what  it  assumes  the  law  to  be. 

I  am  therefore  of  opinion  that  the  appellant  ought  to  succeed, 
and  I  concur  in  the  suggested  form  of  judgment  which  has  been 
prepared  by  my  noble  and  learned  friend  Lord  Watson,  and  I 
move  your  Lordships  accordingly. 


Loed  Watson  : — 

My  Lords,  this  appeal  is  taken  in  two  conjoined  processes 
instituted  in  the  Sheriff  Court  of  Lanarkshire  by  the  appel- 
lant, who  is  professor  of  moral  philosophy  in  the  University  of 
Glasgow,  for  the  purpose  of  having  the  respondent,  a  bookseller 
in  that  city,  interdicted  from  publishing  or  advertising  for  sale 
certain  books  or  pamphlets,  entitled  "Aids  to  the  Study  of 
Moral  Philosophy,"  on  the  ground  that  these  works  are  mere 
reproductions  of  the  lectures  delivered  by  the  appellant  to  the 
students  who  attend  his  class  in  the  University.  In  defence  the 
respondent  pleads  in  the  first  place  that  the  publications  sought 
to  be  interdicted  are  not  substantially  the  same  with  the 
appellant's  lectures,  but  represent  the  views  of  the  person  who 
compiled  them,  and  are  the  result  of  his  independent  study  and 
research ;  and,  in  the  second  place  that  the  delivery  of  the 
appellant's  lectures  in  the  class-room  of  the  university  is 
equivalent  to  publication,  and  that  he  has  consequently  lost  his 
right  to  prevent  their  publication  in  a  printed  form.  These  de- 
fences raise  two  issues,  the  first  being  a  question  of  fact,  which  if 
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the  actions  had  originated  in  the  Court  of  Session  would  have  H.  L.  (So.) 
been  appropriately  tried  before  a  jury,  the  second  being  a  question  1887 
of  law.  Caird 

Proof  was  led  by  both  parties  ;  and  thereafter,  on  the  15th  of  Sj^E 
February,  1884,  the  sheriff-substitute  granted  perpetual  interdict 
as  craved,  and  ordained  the  respondent  to  deliver  up  to  the  appel- 
lant all  copies  of  the  publications  complained  of  remaining  in  his 
hands  or  within  his  control.  The  learned  sheriff-substitute,  by  his 
interlocutor  of  that  date,  found  that  "  the  said  books  or  pamphlets 
are  in  substance  reproductions,  more  or  less  correct,  of  the  lectures 
in  use  to  be  delivered  by  the  pursuer  to  his  class  of  moral 
philosophy  in  the  University  of  Glasgow ;  "  and  he  further  found 
that  "  the  said  lectures  are  the  property  of  the  pursuer,  and  that 
the  defender  has  not  shewn  that  the  pursuer  has  in  any  way  lost 
his  right  of  property  therein,  or  that  he  has  acquired  from  the 
pursuer,  or  in  any  other  lawful  way,  a  right  to  publish  or 4  repro- 
duce said  lectures." 

The  respondent  appealed  to  the  Second  Division,  who  ordered 
the  cause,  with  minutes  of  debate,  to  be  laid  before  the  whole 
judges  of  the  Court  for  their  opinion.  The  result  was  that,  of 
the  thirteen  consulted  judges,  a  majority  of  nine  were  of  opinion 
that  the  respondent's  publications  are  substantially  a  reproduction 
of  the  appellant's  lectures.  Six  judges  (Lords  Shand,  Kutherfurd 
Clark,  Adam,  Fraser,  Kinnear,  and  Trayner)  held  that  the  appel- 
lant has  a  right  of  property  in  his  delivered  lectures ;  whilst  five 
judges  (the  Lord  President,  the  Lord  Justice-Clerk,  and  Lords 
Mure,  Lee,  and  McLaren)  came  to  the  opposite  conclusion.  Lord 
Young,  although  he  did  express  some  views  unfavourable  to  the 
appellant,  distinctly  intimated  that  he  did  not  think  it  necessary 
to  decide,  and  did  not  decide,  the  question,  being  of  opinion  that 
the  appellant's  right,  assuming  it  to  exist,  must  be  limited  to  a 
right  to  protection  "  against  any  publication  which  may  be 
reasonably  held  to  anticipate  or  otherwise  substantially  or  pre- 
judicially interfere  with  a  subsequent  publication  by  himself," 
and  that  the  publications  complained  of  are  not  of  that  character. 
Lord  Craighill  expressed  no  opinion  whatever  upon  the  matter  of 
right,  holding  that  the  view  taken  by  the  minority  (of  which  his 
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Lordship  was  one)  upon  the  question  of  fact  was  a  sufficient 
ground  of  judgment. 

The  case  was  advised  on  the  23rd  of  October,  1885,  when  the 
Second  Division  pronounced  the  interlocutor  which  is  now 
brought  under  review.  It  contains  the  following  findings:  "Find 
that  the  pursuer  is  professor  of  moral  philosophy  in  the  University 
of  Glasgow,  and  that  the  lectures  referred  to  in  this  record  were 
delivered  by  him  to  his  students,  as  part  of  his  ordinary  course. 
Find  that  the  defender,  who  is  a  bookseller  in  Glasgow,  published 
the  works  now  complained  of.  Find  that  these  works  were  com- 
piled by  a  student  who  had  attended  the  class  taught  by  the 
pursuer,  and  also  had  taken  notes  in  shorthand  of  the  pursuer's 
lectures."  These  are  in  all  respects  proper  findings,  although 
they  set  forth  facts  which  were  not  seriously  disputed.  The 
important  part  of  the  interlocutor  follows :  "  But  find,  in  con- 
formity with  the  opinions  of  the  majority  of  the  whole  Court, 
that  such  publication  did  not  constitute  an  infringement  of  any 
legal  right  of  property  or  otherwise  belonging  to  or  vested  in  the 
pursuer,  therefore  dismiss  the  appeal,"  &c. 

The  last  finding  of  the  interlocutor  does  not  comply  with  the 
requirements  of  6  Geo.  4,  c.  120,  s.  40,  and  is  beset  with  am- 
biguity. It  suggests  either  that  a  majority  of  the  Court  held 
that  there  was  no  infringement,  or  that  a  majority  were  of  opinion 
that  there  was  no  right  capable  of  being  infringed  ;  but  in  point 
of  fact  there  was  not  a  majority  in  favour  of  either  of  these  pro- 
positions. Lord  Kutherfurd  Clark  protested  against  the  terms  of 
the  interlocutor  as  not  being  in  accordance  with  the  provisions 
of  the  Judicature  Act  of  1825 ;  but  he  was  overruled  by  the  other 
judges  of  the  division,  whose  reasons  for  the  course  they  followed 
I  am  at  a  loss  to  understand.  Apparently  they  meant  to  find 
that,  on  some  ground  or  other,  a  majority  of  the  whole  judges 
were  of  opinion  that  interdict  should  not  be  granted,  such 
majority  being  obtained  by  combining  two  minorities.  It  may 
be  doubtful  whether  Lord  Craighill's  opinion  upon  the  question 
of  fact  should  have  been  taken  into  account  in  deciding  the  case, 
seeing  that  it  had  been  negatived  by  a  large  majority ;  but,  in 
the  present  state  of  the  case,  it  is  unnecessary  for  your  Lordships 
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to  consider  that  matter.  Whether  judgment  was  given  for  or  H.  L.  (Sc.) 
against  the  appellant,  it  was  the  statutory  duty  of  the  Court  to  1887 
insert  a  finding  of  fact  in  their  interlocutor,  expressing  the  Caird 
opinion  of  the  majority  of  the  consulted  judges  upon  the  question 
of  infringement,  for  the  guidance  of  their  house.  Your  Lordships 
are,  by  the  terms  of  the  statute,  precluded  from  reviewing  the 
interlocutor  of  the  23rd  of  October,  1885,  except  in  so  far  as  it 
"depends  on  or  is  affected  by  matter  of  law,"  and  the  only  question 
which  can  be  competently  raised  and  decided  in  this  appeal  is  that 
which  relates  to  the  existence  of  the  appellant's  alleged  right  of 
property  in  his  lectures.  It  would  have  been  idle  to  entertain 
that  question  if  the  Court  below  had  come  to  the  conclusion  that, 
assuming  such  a  right  to  exist,  the  respondent's  publications  did 
not  constitute  an  invasion  of  it.  Fortunately,  in  the  present  case, 
the  conclusion  of  the  majority  of  the  whole  Court  upon  the 
question  of  fact  is  beyond  dispute ;  and  the  ministerial  duty  of 
the  Second  Division  to  give  effect  to  that  conclusion  by  a  finding 
in  their  judgment  is  equally  plain.  In  these  circumstances, 
your  Lordships  did  not  think  it  expedient  or  necessary  to  subject 
the  parties  to  the  delay  and  expense  which  would  have  been 
occasioned  by  remitting  the  cause,  in  order  to  have  the  interlocutor 
put  into  proper  shape,  and  permitted  them  to  be  heard,  on  the 
merits  of  the  appeal,  as  if  the  interlocutor  had  contained  an  express 
finding  to  the  effect  that  the  publications  complained  of  are  in 
substance  a  reproduction  of  the  appellant's  lectures. 

The  author  of  a  lecture  on  moral  philosophy,  or  of  any  other 
original  composition,  retains  a  right  of  property  in  his  work 
which  entitles  him  to  prevent  its  publication  by  others  until  it 
has,  with  his  consent,  been  communicated  to  the  public.  Since 
the  case  of  Jefferys  v.  Boosey  (1)  was  decided  by  this  House  in  the 
year  1854,  it  must  be  taken  as  settled  law  that,  upon  such  com- 
munication being  made  to  the  public,  whether  orally  or  by  the 
circulation  of  written  or  printed  copies  of  the  work,  the  author's 
right  of  property  ceases  to  exist.  Copyright,  which  is  the  ex- 
clusive privilege  of  multiplying  copies  after  publication,  is  the 
creature  of  statute,  and  with  that  right  we  have  nothing  to  do  in 
the  present  case.    The  only  question  which  we  have  to  decide 

(1)  4  II.  L.  C.  815. 
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is,  whether  the  oral  delivery  of  the  appellant's  lectures  to  the 
students  attending  his  class  is,  in  law,  equivalent  to  communica- 
tion to  the  public. 

The  author's  right  of  property  in  his  unpublished  work  being 
undoubted,  it  has  also  been  settled  that  he  may  communicate  it 
to  others  under  such  limitations  as  will  not  interfere  with  the 
continuance  of  the  right.  "  He  has "  (as  was  said  by  Lord 
Brougham  in  Jefferys  v.  Boosey  (1)  "the  undisputed  right  to  his 
manuscript;  he  may  withhold  or  he  may  communicate  it,  and 
communicating  it  he  may  limit  the  number  of  persons  to  whom 
it  is  imparted  and  impose  such  restrictions  as  he  pleases  upon 
their  use  of  it.  The  fulfilment  of  the  annexed  conditions  he  may 
proceed  to  enforce,  and  for  their  breach  he  may  claim  compensa- 
tion." He  cannot  print  and  sell  without  publishing  his  work, 
but  he  may  legitimately  impose  restrictions  which  will  prevent  its 
publication,  whether  the  communication  be  made  by  giving 
copies  for  private  perusal  or  by  recitation  before  a  select  audience. 
In  the  latter  case  the  retention  of  the  author's  right  depends 
upon  its  being  either  matter  of  contract  or  an  implied  condition, 
that  the  audience  are  admitted  for  the  purpose  of  receiving 
instruction  or  amusement,  and  not  in  order  that  they  may  take  a 
full  note  of  what  they  hear,  and  publish  it  for  their  own  profit, 
and  for  the  information  of  the  public  at  large.  Upon  that  prin- 
ciple it  was  decided  in  MacMin  v.  Richardson  (2)  that  the  fact  of 
a  play  having  been  acted  for  several  years  in  a  public  theatre 
with  permission  of  the  author  did  not  imply  an  abandonment  of 
his  right,  and  that  he  was  therefore  entitled  to  restrain  its  publi- 
cation from  notes  taken  by  a  shorthand  writer  who  had  paid  for 
admission  to  the  theatre.  On  the  other  hand  I  do  not  doubt 
that  a  lecturer  who  addresses  himself  to  the  public  generally 
without  distinction  of  persons  or  selection  or  restriction  of  his 
hearers  has,  as  the  Lord  President  observes  in  this  case, 
"  abandoned  his  ideas  and  words  to  the  use  of  the  public  at  large, 
or  in  other  words  has  himself  published  them." 

The  main  argument  addressed  to  your  Lordships  for  the  respon- 
dent was  to  the  effect  that  a  professorship  in  a  Scotch  univer- 
sity being  munus  publicum,  and  the  occupant  of  the  office  being 
(1)  4  H.  L.  G.  at  p.  962.  (2)  2  Amb.  694. 
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under  an  obligation  to  receive  into  his  class  all  comers  having  H.  L.  (Sc.) 

the  requisite  qualification,  his  lectures  are  really  addressed  to  1887 

the  public,  and  at  all  events  that  there  is  no  room  for  inferring  Caied 

that  the  students  are  taught  under  an  implied  condition  that  gl^jE 

thev  shall  not  print  and  publish  his  lectures  either  for  their  own   

J  r  r  m  Lord  Watson. 

profit  or  otherwise.    I  do  not  think  it  can  be  disputed  that,  as   

stated  by  Lord  Shand,  this  is  the  first  occasion  in  the  history  of 
the  Scottish  universities  on  which  any  such  right  as  that  now 
claimed  has  been  asserted.  If  the  claim  be  well  founded  there 
can  be  no  copyright  in  a  lecture  which  has  been  once  delivered 
in  the  class-room.  Yet  it  is  the  fact  that  professors  and  their 
representatives  have  been  in  frequent  use  to  publish  lectures 
which  had  been  annually  delivered  for  years  before  such  publica- 
tion, and  have  enjoyed,  without  objection  or  challenge,  the 
privilege  of  copyright.  That  has  been  notably  the  case  with 
our  great  academical  teachers  of  moral  and  mental  philosophy, 
from  Dr.  Thomas  Eeid,  who  was  appointed  to  the  chair  now  held 
by  the  appellant  in  1763,  to  the  late  Sir  William  Hamilton.  I 
concede  that,  although  such  may  have  been  the  prevalent  under- 
standing in  Scotland  as  to  the  professor's  right,  this  is  not  a  case 
in  which  it  .can  be  said  that  communis  error  facit  jus ;  but  I  agree 
with  Lord  Shand's  observation  that,  in  these  circumstances,  effect 
ought  not  to  be  given  to  the  respondent's  argument  unless  he 
can  make  it  clear  "  in  principle  or  authority  that  the  law  gives 
him  the  right  he  claims." 

In  the  Court  below  there  was  a  good  deal  of  discussion  as  to  the 
practical  result  of  deciding  this  case  one  way  or  another.  I  am 
afraid  that  I  do  not  estimate  so  highly  as  some  of  the  learned 
judges  the  advantage  of  having  the  professor's  lectures  printed 
and  subjected  to  the  criticism  of  public  opinion.  The  capable 
critics  are  a  small  and  by  no  means  unanimous  section  of  the 
community ;  and  I  doubt  whether  the  governing  body  of  the 
University  or  the  professor  would  derive  any  assistance  from  their 
strictures ;  whilst  experience  has  shewn  that  the  public  who  are 
interested  in  it  are  not  ignorant  of  the  character  of  university 
teaching.  An  original  thinker  and  able  teacher  very  soon  at- 
tracts a  large  class  and  vice  versa.  I  certainly  do  not  appreciate 
the  advantage  to  the  public  of  furnishing  (which  is  the  professed 
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H.  L.  (Sc.)  object  of  the  respondent)  the  appellant's  students  with  a  "crib  "  ; 
1887  an  aid  to  knowledge  forbidden  in  well  regulated  educational  in- 
Caird  stitutions,  which,  as  the  Lord  Chancellor  has  already  pointed  out, 
Sime  supersedes  the  necessity  of  intellectual  effort  and  neutralises  the 
  benefit  of  the  professor's  tuition.    There  appeared  to  me  to  be 

Lord  Watson.  r  .  r  r 

  some  force  in  the  suggestion  of  the  appellant  s  counsel,  that  if  it 

be  now  held  for  the  first  time  that  delivery  of  his  lectures  is  pub- 
lication, the  professor  may  in  future  (contrary  to  his  present 
practice)  hesitate  to  communicate  his  best  and  most  original 
thoughts  to  his  class,  before  they  have  been  matured  and  given 
to  the  world  by  himself.  But  I  do  not  think  these  considera- 
tions, however  important  they  may  be  in  themselves,  are  decisive 
of  the  present  question. 

As  to  the  position  of  students  attending  the  appellant's  class, 
it  is  sufficient  to  say  here  that  they  must  be  members  by  matri- 
culation of  the  University,  and  they  must  also  be  enrolled  as 
members  of  his  class  for  the  session,  upon  payment  of  the  pre- 
scribed fee.  A  member  of  the  public,  as  such,  has  no  right  to  be 
present  at  his  lectures  ;  and  the  public  has  no  right  to  interfere 
with  or  control  his  teaching.  By  sect.  5  of  the  Universities 
(Scotland)  Act  of  1858,  the  duty  of  superintending  and  regu- 
lating the  teaching  and  discipline  of  the  University  is  com- 
mitted to  the  senatus  academicus  (which  is  a  body  consisting  of 
the  principal  and  whole  professors  of  the  University)  subject  to 
the  control  and  review  of  the  University  Court. 

The  leading,  if  not  the  only  case  having  a  close  analogy  to  the 
present  is  Abernethy  v.  Hutchinson  (1),  decided  by  the  Lord  Chan- 
cellor (Lord  Eldon)  in  the  year  1825.  It  is  true  that  in  that 
case  there  were  features  which  do  not  occur  here.  It  appeared 
upon  the  affidavits  made  by  Mr.  Abernethy  in  support  of  his  ap- 
plication for  an  injunction  against  the  publication  of  his  lectures 
at  St.  Bartholomew's  Hospital,  that  it  was  no  part  of  his  duty  as 
one  of  the  surgeons  of  the  hospital  to  deliver  these  lectures, 
which  were  not  in  any  way  open  or  accessible  to  the  public,  and 
were  not  attended  by  any  person  save  by  his  permission.  At  the 
first  hearing  Lord  Eldon  entertained  some  doubt  whether  there 
could  be  satisfactory  evidence  of  the  substantial  identity  of  the 
(1)  3  L.  J.  (Ch.)  209  :  1  H.  &  T.  28. 
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publication  sought  to  be  restrained  with  the  plaintiff's  lectures,  H.  L.  (Sc.) 

seeing  that  these  had  not  been  written  out  at  full  length,  but  1887 

were  delivered  orally  from  notes,  and  his  Lordship  also  deside-  cIied 

rated  evidence  of  the  way  in  which  the  defendants  obtained  pos-  g^'E 

session  of  the  matter  which  thev  had  printed.    The  motion  for   

J  1  Lord  Watson. 

an  injunction  was  accordingly  delayed,  the  learned  judge  observ-   

ing,  "  In  the  meantime  Mr.  Abernethy  may,  if  he  thinks  proper, 
produce  his  MSS.,  and  on  the  other  hand,  the  defendants  will 
judge  for  themselves  whether  they  will  or  not, — and  I  do  not 
require  it  of  them  because  I  have  no  right, — inform  me  of  the 
way  in  which  they  became  possessed  of  the  means  of  publishing 
this  work."  Upon  the  first  of  these  points  his  Lordship  was  satis- 
fied by  the  production  of  the  notes  from  which  the  lectures  had 
been  delivered,  with  an  explanatory  affidavit.  The  defendants 
did  not  respond  to  the  invitation  addressed  to  them,  and  his 
Lordship,  in  the  absence  of  direct  evidence,  came  to  the  conclu- 
sion that  they  must  have  obtained  the  lectures  from  some  person 
who  had  attended  them,  or  in  some  other  way  in  which  the 
Court  could  not  approve.  Accordingly  a  perpetual  injunction 
was  granted,  on  the  ground  that  all  persons  who  attended  these 
lectures  were  under  an  implied  contract  not  to  publish  what  they 
heard,  although  they  might  take  it  down  for  their  own  instruc- 
tion and  use. 

I  may  here  observe  that,  in  the  course  of  the  argument  for  the 
respondent,  Mr.  MacClymont  brought  under  your  Lordships' notice 
the  fact  that  the  record  in  Abernethy  v.  Hutchinson,  (1)  shews  that 
the  injunction  was  dissolved  by  the  Lord  Chancellor  within  a  few 
months  after  its  issue,  upon  a  motion  by  the  defendants,  and 
without  hearing  parties.  We  were  told  that  no  trace  had  been 
found  of  the  affidavit  on  which  the  motion  was  made,  so  that 
the  recall  of  the  injunction  may  have  been  the  result  of  an 
arrangement  between  the  parties,  and  at  all  events  it  cannot 
detract  from  the  weight  of  Lord  Eldon's  deliberate  judgment 
causa  cognita. 

In  my  opinion  the  reasoning  upon  which  Lord  Eldon's  judg- 
ment is  based  applies  strictly  to  the  case  of  a  professor  in  a 
Scotch  university.    The  principle  which  pervades  the  whole  of 

(1)  3  L.  J.  (Ch.)  209  5  1  H.  &  T.  28. 
Vol.  XII.  3         2  C 
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H.  L.  (Sc.)  that  reasoning  is,  that  where  the  persons  present  at  a  lecture  are 

1887  not  the  general  public,  but  a  limited  class  of  the  public,  selected 

Oaied  and  admitted  for  the  sole  and  special  purpose  of  receiving  indivi- 

Sime.  dual  instruction,  they  may  make  any  use  they  can  of  the  lecture, 

T  T^Tx  to  the  extent  of  taking  it  down  in  shorthand,  for  their  own  infor- 

Lord  Watson.  &  ' 

  mation  and  improvement,  but  cannot  publish  it.    If  that  be  the 

real  character  of  the  relation  between  the  lecturer  and  those 
whom  he  addresses,  it  is  immaterial  whether  they  are  selected 
by  himself  or  by  others,  so  long  as  it  is  matter  of  express  stipu- 
lation, or  of  reasonable  implication,  that  the  duty  which  he 
undertakes  is  limited  to  giving  personal  instruction  to  the  indi- 
viduals composing  his  audience.  Some  of  the  learned  judges  in 
the  Court  below  seem  to  have  been  of  opinion  that  the  present 
case  cannot  be  brought  within  the  principle  of  Abernethy  v. 
Hutchinson  (1)  because  there  is  nothing  in  the  nature  of  a  contract 
between  the  professor  and  his  students,  and  therefore  there  can 
be  no  implied  contract  that  they  shall  not  publish.  That  may 
be  so ;  but  what  Lord  Eldon  held  was,  that  the  restriction  of  the 
hearers'  right  to  use  the  lectures  arose  from  the  relation  esta- 
blished by  contract  between  them  and  Mr.  Abernethy.  In  that 
case,  the  restriction  necessarily  became  an  implied  term  of  the 
contract ;  but  the  condition  itself  is  the  legal  consequence  of  the 
relation  in  which  the  parties  stand  to  each  other,  and  must  receive 
effect, wherever  a  similar  relation  exists,  whether  it  be  established 
by  contract  or  in  any  other  way. 

I  do  not  think  that  students  of  moral  philosophy  in  the  Uni- 
versity of  Glasgow,  or  in  any  other  Scotch  university,  either 
are,  or  can  with  propriety  be  said  to  represent  the  general  public ; 
of  course  they  are,  each  and  all  of  them,  members  of  the  public ; 
but  they  do  not  attend  the  professor's  lectures  in  that  capacity. 
They  must  be  members  of  the  University,  and  they  must  further 
comply  with  its  regulations  and  make  payment  to  the  professor  of 
the  usual  fee,  in  return  for  which  they  receive  from  him  a  ticket 
or  certificate  of  their  enrolment  as  students  for  the  session ;  and, 
without  observing  these  preliminaries,  they  would  have  no  right 
to  enter  his  class-room  during  the  lecture  hour.  The  relation  of 
the  professor  to  his  students  is  simply  that  of  teacher  and  pupil ; 
(1)  3  L.  J.  (Oh.)  209;  1  H.  &  T.  28. 
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his  duty  is,  not  to  address  the  public  at  large,  but  to  instruct  his  H.  L.  (So.) 
students ;  and  their  right  is  to  profit  by  his  instruction,  but  not  1887 
to  report  or  publish  his  lectures.  It  appears  to  me  that  the  Caied 
learned  judges  whose  opinions  are  adverse  to  the  appellant  have 
attributed  undue  weight  to  the  circumstance  that  the  appellant's 
office  is  munus  publicum.  That  it  is  so  is  an  undoubted  fact ; 
but,  according  to  my  apprehension,  the  question  which  your 
Lordships  have  to  decide  depends,  not  upon  that  fact,  but  upon 
the  duty  which  the  appellant's  office  requires  him  to  fulfil.  The 
nature  of  the  duty  incumbent  upon  a  professor  in  an  English 
university  is  thus  described  by  Lord  Eldon,  in  Ahernethy  v. 
Hutchinson  (1)  :  "  Now  if  a  professor  be  appointed,  he  is  appointed 
for  the  purpose  of  giving  information  to  all  his  students  who 
attend  him,  and  it  is  his  duty  to  do  that;  but  I  have  never 
yet  heard  that  anybody  could  publish  his  lectures."  So  far  as  I 
know,  there  is  no  difference  whatever  between  the  position  of  a 
Scotch  and  that  of  an  English  university  professor,  so  far  as 
regards  their  relations  to  the  students  whom  they  teach ;  and  no 
point  of  difference  has  been  suggested,  either  in  the  Court  below, 
or  by  the  respondent's  counsel.  The  fact  of  his  being  a  public 
official,  lays  the  appellant  under  an  obligation  to  the  State  as 
well  as  those  who  pay  for  their  instruction,  to  teach  efficiently, 
and  to  the  best  of  his  abilities ;  it  does  not  affect  the  nature  of 
his  obligation,  and  cannot  alter  the  relation  between  him  and  his 
students. 

That  Lord  Eldon  held  the  lectures  of  a  university  professor  to 
be  within  the  rule  laid  down,  and  given  effect  to  by  him,  in 
Ahernethy  v.  Hutchinson  (1),  is  beyond  question,  because  he  ex- 
pressly refers  to  the  case  of  such  a  professor  as  an  illustration  of 
the  legal  principles  upon  which  he  gave  judgment  for  Mr.  Aber- 
nethy.  None  of  , the  learned  judges  who  are  of  opinion  that  the 
doctrine  of  Ahernethy  v.  Hutchinson  (1)  is  inapplicable  to  this  case, 
advert  to  that  part  of  his  Lordship's  judgment,  with  the  single 
exception  of  Lord  McLaren,  who  states,  in  my  opinion  correctly, 
that  Lord  Eldon  "very  distinctly  and  emphatically  identifies  the 
case  of  Mr.  Abernethy  with  that  of  the  lectures  of  Blackstone, 
originally  delivered  by  that  great  lawyer  in  the  University  of 

(1)  3  L.  J.  (Ch.)  200 ;  1H.&T.  28. 
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H.  L.  (Sc.)  Oxford,  in  which  he  held  the  appointment  of  Yinerian  Professor 
1887  of  Law."  Lord  McLaren  suggests,  however,  that  there  are  no 
Oaikd  means  of  knowing  whether  the  attention  of  the  Lord  Chancellor 
"  had  been  drawn  to  the  distinction  which  might  be  taken  between 
public  and  private  lectures,  a  distinction  on  which  the  main  argu- 
ment of  the  defender  is  founded."  I  cannot,  for  many  reasons, 
concur  in  Lord  McLaren's  suggestion.  Lord  Eldon,  in  the  passage 
referred  to,  was  distinguishing  between  lectures  public  in  thi& 
sense,  that  they  are  communicated  urbi  et  orbi  by  the  mere  act 
of  delivery,  and  lectures  which  are  private,  inasmuch  as  the 
author  does  not  by  their  delivery  communicate  his  ideas  and 
language  to  the  public  at  large,  or  part  with  his  common  law 
right  of  property.  It  was  not  the  habit  of  Lord  Eldon  to  over- 
look such  obvious  differences  as  did  exist  between  the  position 
of  Mr.  Abernethy  and  that  of  Sir  William  Blackstone ;  it  i& 
manifest  that  his  Lordship  was  clearly  of  opinion  that  these 
differences  could  not  disturb  the  application  of  the  same  prin- 
ciples of  law  to  both  cases  alike.  In  that  opinion  I  entirely 
coucur. 

The  observations  of  Lord  Eldon  assume  that  Sir  William 
Blackstone  would  not  have  had  copyright  in  the  text  of  his 
Commentaries  if  the  lectures  delivered  by  him  as  Vinerian  Pro- 
fessor were  held  to  have  been  thereby  published.  The  accuracy 
of  that  assumption  is  controverted  by  my  noble  and  learned  friend 
Lord  FitzGerald.  Never  having  seen  the  lectures,  I  can  only 
say  for  myself  that  in  the  preface  to  the  first  edition  of  the  Com- 
mentaries, published  in  1765,  the  learned  author  states  that  "  the 
following  sheets  contain  the  substance  of  a  course  of  lectures  on 
the  laws  of  England  which  were  read  by  the  author  in  the  Uni- 
versity of  Oxford."  Lord  Eldon  heard  and  took  notes  of  the 
lectures,  and  was  no  doubt  familiar  with  the  Commentaries  ;  and 
he  was  therefore  in  a  position  to  judge  (which  I  am  not),  and 
was  perfectly  capable  of  judging,  whether  the  two  works  were 
substantially  the  same.  If  they  were,  the  statute  of  Anne  could 
give  the  author  no  copyright  in  the  original  text,  although  he 
might  acquire  the  copyright  of  new  matter  added  to  subsequent 
editions  of  the  Commentaries. 

In  regard  to  the  Act  5  &  Will.  4,  c.  65,  I  adopt  the  opinion  of 
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the  great  majority  of  the  learned  judges,  which  is  in  accordance 
with  the  view  taken  by  Mr.  Justice  Kay  in  the  recent  case  of 
Nieols  v.  Pitman  (1).  The  effect  of  the  statute  is  to  secure  their 
right  of  property  to  authors  of  lectures,  and  to  persons  to  whom 
the  right  has  been  sold  or  conveyed,  notwithstanding  delivery, 
upon  their  compliance  with  certain  preliminaries  ;  and  their 
right  is  protected  from  invasion  by  forfeitures  and  penalties.  Its 
provisions  are  not  confined  to  cases  in  which  the  right  would 
have  been  protected  at  common  law,  but  extend  to  many  cases 
in  which,  according  to  that  law,  delivery  would  have  been 
equivalent  to  publication.  But,  by  sect.  5,  lectures  delivered  in 
a  university,  or  a  public  school,  or  in  any  public  foundation,  are 
excepted  from  the  operation  of  the  Act,  and  it  is  declared  "  that 
the  law  relating  thereto  shall  remain  the  same  as  if  this  Act  had 
not  been  passed."  I  cannot  gather  from  the  terms  of  that  excep- 
tion and  declaration  any  indication  of  an  intention  on  the  part 
of  the  legislature  to  express  their  understanding  of  the  existing 
law  with  respect  to  lectures  in  these  institutions.  There  may  be 
lectures  delivered  within  the  walls  of  such  institutions  which  do 
by  their  delivery  become  public  property,  just  as  there  may  be 
others  which  do  not.  Whether  they  belong  to  one  or  other  of 
these  classes  is  a  question  which  must  be  decided  irrespective  of 
the  provisions  of  the  statute. 

I  am  accordingly  of  opinion  that  the  appellant  is  entitled  to 
have  the  judgment  of  the  Second  Division,  in  so  far  as  adverse 
to  him,  reversed,  and  to  have  the  interlocutor  of  the  sheriff-sub- 
stitute restored.  [His  Lordship  then  read  the  form  of  order,  as 
given  below.] 


H.  L.  (Sc.) 
1887  • 


Caied 

V. 
SlME. 

Lord  Watson. 


Lord  FitzGerald  : — 

My  Lords,  the  question  we  have  to  determine  on  this  appeal 
seems  to  me  to  be  one  of  pure  law.  I  agree  with  my  noble  and 
learned  friend  (Lord  Watson)  that  we  must  read  the  interlocutor 
of  the  Second  Division  as  if  it  contained  an  express  finding  that 
the  publications  complained  of  are  in  substance  a  reproduction 
of  the  appellant's  lectures. 

It  was  not  contested  that  by  the  common  law  of  Scotland,  as 
(1)  26  Ch.  1).  374. 
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H.  L.  (Sc.)  well  as  by  the  common  law  of  England,  every  author  has  a  right 
1887  of  property  in  his  compositions  so  long  as  they  remain  "  unpub- 
Caikd  lished,"  and  that  a  private  lecturer  may  lawfully  impose  an 
Sime  express  condition  on  persons  allowed  to  hear  his  lecture,  that 
  they  shall  not  publish  what  they  hear,  and  that  such  a  condition 

Lord  FitzGeraM.         J  1  . 

  may  also  be  lawfully  implied  from  the  circumstances.    In  such 

cases  the  common  law  protects  the  author's  right  of  property  and 
forbids  infringement.  On  the  other  hand,  a  private  lecturer  may 
deliver  his  lecture  under  such  circumstances  as  indicate  his 
intention  to  give  his  words  to  the  public  at  large.  In  the  latter 
case  the  lecturer  has  technically  published  his  lecture,  and  has 
abandoned  the  protection  which  the  common  law  would  other- 
wise afford.  We  have  now,  however,  to  deal  with  a  case  very 
different  from  that  of  any  private  lecturer. 

The  facts,  as  to  which  there  is  no  dispute,  are  that  the  pursuer 
fills  the  chair  of  moral  philosophy  in  the  University  of  Glasgow. 
It  is  not  necessary  to  investigate  the  history  of  that  university, 
as  its  status  is  now  in  substance  similar  to  that  of  the  other 
universities  of  Scotland.  They  are  all  ancient  public  endowed 
corporations  established  by  public  authority  for  the  special  pur- 
pose of  public  instruction  in  theology,  law,  medicine,  and  all  the 
arts.  In  that  instruction  the  public  at  large  has  a  deep  and 
direct  interest.  For  an  outline  of  the  University,  and  the  office 
of  its  professors,  and  their  functions  and  duties,  I  refer  to  the 
eloquent  judgment  of  the  Lord  President.  In  point  of  modern 
regulation  and  government  they  all  come  under  the  provisions  of 
the  imperial  statute  21  &  22  Vict.  c.  83,  which  is  a  statute  "  for 
the  advancement  of  religion  and  learning,  and  to  make  provision 
for  the  better  government  and  discipline  of  the  universities  of 
Scotland."  The  University  of  Glasgow  has  under  that  Act  a 
chancellor ;  a  senatus  academicus  "  to  superintend  and  regulate 
(inter  alia)  the  teaching  and  discipline  of  the  University ;"  a 
University  Court  to  control  the  decisions  of  the  senatus  aca- 
demicus, and  to  enforce  due  attention  on  the  part  of  the  pro- 
fessors to  regulations  as  to  the  mode  of  teaching  and  other  duties 
imposed  on  them,  and  to  fix  and  regulate  the  fees  from  time  to 
time  in  the  several  classes ;  it  has  also  a  university  council, 
And  in  order  to  produce  uniformity  in  the  several  universities 
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the  statute  constitutes  a  general  body  of  commissioners  with  H.  L.  (Sc.) 

legislative  powers,  for  a  limited  period,  to  make  statutes  and  1887 

ordinances,  such  as  in  their  opinion  would  be  conducive  to  the  Caird  ' 

well-being  of  the  universities,  the  advancement  of  learning,  the  gl^E> 

course  of  studv,  and  the  manner  of  examination,  &c.   The  statute  a  —•  , 
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also  gives  to  those  commissioners  an  important  power,  namely  to   

recommend  grants  of  public  money  for  certain  purposes,  and 
amongst  others,  "  for  increasing  the  salaries  presently  attached 
to  existing  professorships." 

The  pursuer  was  a  professor  in  the  University  of  Glasgow, 
nominated  to  his  chair  by  the  Court  of  the  University,  remune- 
rated partly  by  salary  paid  out  of  the  university  revenues,  or  out 
of  moneys  voted  by  Parliament,  and  partly  by  class  fees  which, 
however,  equally  formed  part  of  the  University  revenue,  though 
allocated  for  the  time  being  to  him.  His  obligation  and  his 
duty  were  to  teach  the  nation  through  its  youth,  according  to  the 
regulations  laid  down  by  the  governing  body  of  the  University. 
It  does  not  appear  what  those  regulations  were,  nor  is  it  alleged 
that  there  were  any  restrictions  or  conditions  imposed  on  the 
students  of  the  class,  or  other  auditors,  by  that  governing  body, 
as  to  the  use  to  be  made  of  the  professor's  lectures  when  de- 
livered. I  assume  too,  as  the  contrary  does  not  appear,  that  the 
pursuer  was  left  free  to  teach  by  lectures  if  he  thought  fit.  He 
did  teach  by  the  instrumentality  of  reading  lectures.  The  broad 
question  for  our  consideration  is  whether  that  reading  of  his 
lectures  to  those  assembled  in  the  lecture-room  is  a  publication 
to  the  nation. 

My  Lords,  after  much  anxious  consideration,  I  have  come  to 
the  conclusion  that  the  delivery  of  the  lectures  was  a  publication 
to  the  public  at  large,  and  that  being  such,  the  pursuer  has 
abandoned  to  the  public  the  exclusive  rights  which  he  otherwise 
had,  and  the  protection  which  the  common  law  would  otherwise 
have  afforded  him.  I  have  struggled  against  this  conclusion,  as 
I  am  conscious  how  superior  my  noble  and  learned  friends  arc  to 
me  in  knowledge  and  judgment,  but  I  have  been  unable  to  agree 
with  them,  and  am  compelled,  on  the  other  hand,  to  accept  the 
broad  and  vigorous  reasoning  of  the  Lord  President  and  Lords 
Young  and  McLaren. 
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H.  L.  (So.)  It  was  urged  in  your  Lordships'  House  in  argument,  that  a 
1887  decision  in  favour  of  the  respondent  would  operate  unjustly  on 
Caied  the  professor  as  depriving  him  of  emoluments  which  he  might 
Sime  otherwise  derive  from  the  publication  and  sale  of  his  lectures,  by 
  himself  or  his  representatives,  for  all  time  ;  but  this  seems  an 
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  exaggerated,  and  to  some  extent,  an  imaginary  apprehension. 

There  is  no  power,  save  that  of  the  university,  to  interfere  with 
the  professor  in  publishing  his  lectures  for  sale,  and  the  public 
would  probably  prefer  the  publication  issued  with  the  stamp  of 
his  authority,  and  containing  his  emendations  and  additions. 
This  is,  however,  a  consideration  which  we  cannot  enter  upon. 
Again,  it  was  urged  that  the  professional  practice  of  repeating 
the  same  lecture  session  after  session,  in  like  manner  as  a  minister 
repeats  his  sermon,  would  be  interfered  with.  If  this  was  so,  it 
would  seem  to  be  a  desirable  result. 

The  sheriff  in  his  note  to  the  interlocutor  of  the  23rd  of  Novem- 
ber, 1883,  says,  inter  alia,  on  this  point.  "  The  professor's  thoughts 
as  expressed  that  year  must  be  the  same  as  those  to  be  similarly 
expressed  the  next  year."  This  would  seem  to  assimilate  the 
professor's  duty  to  the  cuckoo  cry  of  repetition.  I  rather  think 
that  this  eminent  professor  would  repudiate  such  a  suggestion, 
and  tell  us  that  the  lecturer  should  remember  that, 

"  Beneath  this  starry  arch 
Naught  resteth  or  is  still." 

and  that  his  duty  is  to  watch  over  and  criticise  new  modes  of 
thought,  new  works,  the  march  of  intellect,  and  those  discoveries 
which, 

"  Make  old  knowledge 
Pale  before  the  new." 

Even  in  pure  mathematics  there  may  be  alterations  and  additions, 
and  ethical  science  is  not  free  from  the  inexorable  law  of 
mutability. 

Lord  Young  in  the  reasons  for  his  judgment  says :  "  Now,  I 
have  to  observe  that  neither  the  common  law  of  property  nor  the 
statute  law  of  copyright  applies  to  teaching  in  a  public  uni- 
versity. It  is  obviously  expedient  in  the  public  interest  that 
such  teaching  should  be  public,  and  open  to  public  comment  and 
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-criticism.    This  accordingly,  I  apprehend,  is  the  reason  why  H.  L.  (Sc.) 
lectures  in  public  universities  are  excepted  from  the  provisions  1887 
of  the  Act  of  1835."    My  Lords,  I  concur  with  the  learned  Caird 
Lord  (Lord  Young),  in  opinion,  that  it  is  essential  to  the  public  g[^E 
safety  that  university  teaching  should  be  exposed  to  comment,  L^  Jj^erald 

to  searching  criticism  and  to  the  full  blaze  of  public  opinion.   

How  can  this  be  attained  if  the  contention  of  the  pursuer  is  well 
founded  ?  If  the  lecturer  can  prevent  all  other  publication  of 
his  lectures  than  that  which  takes  place  in  his  class-room,  the 
nation  may  be  left  in  Cimmerian  darkness  as  to  the  teachings  of 
its  youth  in  its  great  universities.  Unless  there  be  full  and 
complete  publicity,  criticism  would  be  impracticable,  and  a  mere 
empty  sound. 

Lord  Young,  in  the  passage  just  quoted,  touches  on  another 
subject,  namely,  the  Act  of  1835,  to  which,  perhaps,  sufficient 
attention  has  not  been  given. 

The  Bill  which  became  the  Act  of  1835  (5  &  6  Will.  4,  c.  65), 
was  introduced  into  this  House  about  ten  years  after  Lord  Eldon 
had  given  his  decision  on  the  injunction  motion  in  Abemethy  v. 
Hutchinson  (1),  and  it  is  not  improbable  that  the  difficulties 
supposed  to  exist  in  consequence  of  Lord  Eldon's  reasons  led  to 
the  Bill.  It  is  a  Bill  entitled  "  for  preventing  the  publication 
of  lectures  without  consent."  The  preamble  is  obviously  taken 
from  the  Copyright  Act,  8  Anne,  c.  19,  and  the  1st  section  is  large 
enough  to  apply  to  and  embrace  all  lectures  wheresoever  de- 
livered ;  s.  2  prohibits  under  certain  penalties  the  publication  of 
any  lecture  in  any  newspaper  without  the  license  of  the  author ; 
.and  s.  3  provides  that  no  person  allowed  for  fee  or  reward  or 
otherwise  to  be  present  at  a  lecture  delivered  in  any  place  shall 
be  deemed  to  have  leave  to  print  or  copy  or  publish  such  lecture. 
The  Bill  as  introduced  in  this  House,  seems  to  have  passed 
without  debate,  but  in  the  Commons  it  met  with  considerable 
opposition  on  the  broad  ground  that  if  it  was  intended  to  shield 
public  lectures  from  public  inspection  it  ought  not  to  receive  the 
sanction  of  Parliament.  In  the  course  of  the  discussion  attention 
was  specially  directed  to  Abemethy  v.  Hutchinson  (1),  which  was 
probably  misunderstood.  It  ended  in  a  compromise,  by  which 
(1)  3  L.  J.  (Ch.)  209  ;  1  II.  &  T.  28. 
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H.  L.  (So.)  words  were  added  at  the  end  of  clause  5,  providing  that  the  Act 
1887  should  not  extend  "  to  any  lecture  delivered  in  any  university  or 
Caied  public  school  or  college,  or  on  any  public  foundation,  or  by  any 
Sime  individual  in  virtue  of,  or  according  to  any  gift,  endowment  or 
  foundation,  and  that  the  law  relating  thereto  shall  remain  the 
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- —      same  as  if  this  Act  had  not  been  passed." 

In  Millar  v.  Taylor  (1)  it  is  reported  that  "  Mr.  Murphy,  coun- 
sel for  the  defendant,  strongly  contended  from  the  amendments 
made  in  the  Commons  on  the  statute  of  8  Anne,  and  from  the 
change  of  title,  that  Parliament  intended  to  take  away  or  to 
declare  that  there  was  no  property  at  the  common  law,"  but  to 
this  Willes,  J.,  answered,  that  "  The  sense  and  meaning  of  an 
Act  must  be  collected  from  what  it  says  when  passed  into  law, 
and  not  from  the  history  of  the  changes  it  underwent  in  the 
House  where  it  took  its  rise.  The  history  is  not  known  to  the 
other  House  or  to  the  Sovereign."  The  rule  so  aptly  expressed 
has  always  been  enforced  in  this  House.  But,  strangely  enough, 
Willes,  J.,  does,  shortly  afterwards  in  the  same  judgment,  seem 
to  offend  against  his  own  rule.  He  uses  language  which  I  quote 
as  not  inapplicable  to  the  statute  before  us.  His  language  is 
this :  "  The  preamble  is  infinitely  stronger  in  the  original  Bill 
as  it  was  brought  into  the  House  and  referred  to  the  committee. 
But  to  go  into  the  history  of  the  changes  the  Bill  underwent  in 
the  House  of  Commons,  it  certainly  went  to  the  committee  as  a 
Bill  to  secure  the  undoubted  property  of  copies  for  ever.  It  is  plain 
that  objections  arose  in  the  committee  to  the  generality  of  the 
proposition,  which  ended  in  securing  the  property  of  copies  for  a 
term  without  prejudice  to  either  side  of  the  question  upon  the 
general  proposition  as  to  the  right" 

Now,  looking  at  the  5  &  6  Will.  4,  we  may  at  least  say  that 
objection  was  taken  in  the  Commons  to  the  generality  of  the 
proposed  measure,  and  the  proviso  was  there  added  at  the  end  of 
the  5th  clause.  The  statute  seems  at  once  in  its  first  clause  to 
recognise  the  property  of  the  lecturer  in  his  lecture,  and  to 
confer  on  him  the  sole  right  and  liberty  of  printing  and  publish- 
ing such  lecture,  even  though  he  may  have  delivered  the  same 
under  such  a  state  of  circumstances  as  would  have  otherwise 

(1)  4  Burr.  2332. 
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amounted  to  an  abandonment  of  his  words  and  thoughts  to  the  H.  L.  (Sc.) 
public.    "  Leave  of  the  author,"  and  "  consent  of  the  author  "  1887 
would  probably  be  interpreted  as  meaning  express  leave  or  con-  Caied- 
sent,  such  as  would  confer  a  title  on  the  licensee,  and  sect.  4  g^E 

seems  to  support  that  view.    There  is  difficulty  of  construction   
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in  every  part  of  this  short  statute,  but  especially  in  sect.  5.  I   

am  unable  to  read  the  concluding  proviso  of  sect.  5  save  as  indi- 
cating a  statutable  declaration  that  lectures  delivered  in  a 
university,  which  is  necessarily  a  public  institution,  become 
thereby  public  property  for  the  purposes  of  publication  and 
public  criticism.  As  to  the  concluding  sentence,  "that  the  law 
relating  thereto  shall  remain  the  same  as  if  this  Act  had  not 
passed,"  the  words  seem  to  me  to  have  no  real  force.  The  reser- 
vation is  of  such  common  law  right,  if  any,  as  existed  before  the 
Act.  The  statute  does  not  interfere  with  or  abridge  any  common 
law  right,  but  leaves  it  as  it  was.  In  my  judgment  the  only 
common  law  right  the  university  lecturer  has  is  a  right  of  pro- 
perty in  his  lecture  when  composed,  and  before  its  public  delivery 
in  the  university.  There  seems  to  have  been  no  decision  what- 
ever on  the  subject  of  lectures  delivered  in  a  public  university 
prior  to  the  passing  of  that  Act.  I  am  unable  to  accept  Aber- 
nethy  v.  Hutchinson  (1)  as  final  or  satisfactory  on  the  propositions, 
if  any,  which  it  is  supposed  to  decide.  It  arose  on  motion  only, 
supported  by  the  affidavit  of  the  plaintiff ;  there  never  was  a 
plenary  hearing  of  the  cause.  Lord  Eldon  treats  as  a  pure  ques- 
tion of  law,  which  he  would  not  decide,  "  property  in  sentiments 
or  language  not  deposited  on  paper."  He  then  goes  into  implied 
contract,  or  breach  of  trust,  which  is  wholly  inapplicable  to  the 
case  before  us,  and  it  is  observable  that  his  strictures  are  prin- 
cipally, if  not  wholly,  directed  against  printing  for  profit.  He 
adopts,  in  substance,  the  proposition  of  Aston,  J.,  in  Millar  v. 
Taylor  (2),  that  "  he  has  no  right  to  publish  for  profit  the  iden- 
tical work."  On  the  first  hearing  of  the  motion,  Lord  Eldon 
refused  the  injunction,  but  gave  leave  to  renew  it  "  on  the  ground 
of  breach  of  contract  or  breach  of  trust." 

The  Bill  having  been  amended,  and  the  amendment  haying 
been  supported  by  affidavit,  the  motion  was  renewed  on  the 
(1)  3  L.  J.  (Ch.)  209 ;  1  H.  &  T.  28.  (2)  !  Burr,  2332. 
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H.  L.  (Sc.)  ground  of  "  contract "  only ;  and  Lord  Eldon's  decision  of  the 

1887  motion  is  expressed  in  these  words :  "  He  was  clearly  of  opinion 

Caird  that  whatever  else  might  be  done  with  it,  the  lecture  could  not 

Sime  ^e  PUD^sne(i  f°r  Profit."    That  is  the  whole  decision  of  Lord 

- —  Eldon.    Lord  Eldon  makes  a  passing  observation  (which  has 

Lord  MtzGerald.  r  °  v. 

  been  alluded  to  already  by  my  noble  and  learned  friend  (Lord 

Watson)  ),  which  requires  attention.  He  says  :  "  Nor  can  I  con- 
ceive on  what  ground  Sir  William  Blackstone  had  the  copyright 
in  his  lectures  for  twenty  years,  if  there  had  been  such  a  right  as 
that.  We  used  to  take  notes  at  his  lectures ;  at  Sir  Eobert 
Chambers'  lectures,  also,  the  students  used  to  take  notes ;  but  it 
was  never  understood  that  those  lectures  could  be  published," 

These  observations  of  Lord  Eldon  are  rather  of  a  negative 
character,  and  are  somewhat  loose,  but  are  undoubtedly  valuable 
as  shewing  that  Lord  Eldon  had  in  his  mind  the  case  of  the 
university  professor.  But  what  do  they  amount  to  ?  I  am  at 
this  moment  unaware  whether  Sir  William  Blackstone's  lectures 
were  ever  published  as  lectures,  or  that  any  one  asserted  a  right 
to  do  so,  or  was  prevented  from  doing  so.  When  Lord  Eldon 
speaks  of  Blackstone's  copyright  for  twenty  years  he  is  obviously 
referrring,  not  to  his  lectures  as  such,  but  to  Blackstone's  Com- 
mentaries. The  commentaries,  which  were  founded  on  the  lectures, 
revised,  corrected  and  enlarged,  with  notes,  were  first  published 
in  1765.  Nine  editions  were  published  in  the  lifetime  of  Sir 
William  Blackstone,  all  revised  and  added  to  by  the  learned 
author.  He  prepared  also  a  tenth  edition  which  was  not  pub- 
lished until  after  his  death  in  1780.  He  had  an  undoubted  copy- 
right in  "  The  Commentaries  "  under  the  statute  of  Anne. 

Finding  a  statement  in  the  debate  in  the  House  of  Commons 
on  the  Bill  of  1835,  that  the  Abernethy  suit  had  been  abandoned, 
your  Lordships  made  some  inquiry,  with  the  result  that  the  in- 
junction had  been  dissolved,  but  under  what  circumstances  we 
have  been  unable  to  ascertain.  I  cannot  think  that  Abernethy  v. 
Hutchinson  (1)  is  entitled  to  the  great  weight  that  has  been  attri- 
buted to  it,  and  it  seems  to  me  to  state  no  principle  which  ought 
to  guide  us  in  the  present  case.  The  public  lecturer  at  a  univer- 
sity has  no  authority  of  his  own  to  impose  conditions  on  his 
(I)  3  L.  J.  (Cli.)  209;  1  H.  &  T.  28. 
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pupils  or  those  entitled  to  attend  his  lectures  ;  nor  can  it  be  truly   H.  L.  (Sc.) 
said  that  he  could  create  a  trust  in  his  own  favour.    It  is  not  1887 
necessary  to  consider  what  the  university  might  do  in  the  exercise  Caird 
of  its  plenary  powers,  "for  the  advancement  of  religion  and  gl*\, 
learning,  and  improving  and  regulating  the  course  of  study 
therein." 

My  Lords,  in  the  legal  view  which  I  have  adopted  it  is  not 
necessary  for  me  to  consider  the  weighty  authorities  to  which  we 
have  been  referred,  some  of  them  rather  obscured  by  the  extreme 
length  of  the  judicial  reasons.  My  opinion  is  that  a  public 
lecture  delivered  publicly  at  a  university  by  one  of  its  professors 
in  the  performance  of  the  public  duty  he  has  undertaken,  becomes 
by  the  act  of  delivery  published  to  the  nation,  and  may  be  likened 
to  a  gift  from  the  university  or  the  professor  to  the  nation. 

In  the  course  which  the  case  is  now  about  to  take  my  opinion 
becomes  worthless.  I  am  bound  to  assume  that  I  am  wrong  in 
point  of  law.  Your  Lordships'  judgment  settles  the  law  finally, 
and  in  yielding  a  willing  obedience  I  have,  at  least,  the  pallia- 
tion for  mistake  in  law  that  I  have  erred  in  company  with  the 
Lord  President,  the  Lord  Justice-Clerk,  and  four  other  able  and 
eminent  Scotch  judges. 

I  have  only  to  add  that  on  looking  at  the  debate  in  the  House 
of  Commons  (1)1  find  it  stated  there  by  a  person  who  had,  or  at 
least  ought  to  have  had,  the  most  full  and  accurate  knowledge 
on  the  subject,  namely,  the  late  Mr.  Wakley,  who  was  member  for 
Finsbury,  and  was  one  of  the  editors  of  the  Lancet,  against  which 
paper  the  Abernethxj  Case  had  been  instituted,  that  the  suit  had 
been  abandoned  by  the  professor  in  consequence  of  its  having 
been  found  that  he  held  the  position  of  a  public  professor. 

Interlocutor  of  the  Second  Division  of  the  Court  of 
Session  appealed  from,  dated  the  '23  rd  of  October, 
1885,  reversed,  with  the  exception  of  the  first  three 
findings  of  fact,  and  in  respect  of  these  findings, 
and  also  in  respect  that  it  was  admitted  by  the 
parties  at  the  bar,  and  that  the  cause  was  heard 
upon  the  footing  that,  according  to  the  opinions  of 

(1)  Hansard,  vol.  xxx,  3rd  Series,  953;  see  also  The  Times,  Aug.  26,  183f>. 
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H.  L.  (Sc.)  the  majority  of  the  consulted  judges,  the  ivories 

1887  complained  of  are  in  substance  a  reproduction  of 

o2ikd  ^W  aPPettanfs  lectures :  It  is  declared  that  the 

delivery  of  the  said  lectures  by  the  appellant  to 
his  students,  as  part  of  his  ordinary  course,  was 
not  equivalent  to  publication  thereof,  and  that 
the  appellant  is  entitled  notwithstanding  such 
delivery  to  restrain  all  other  persons  from  publish- 
ing the  said  lectures  without  his  consent,  and, 
subject  to  this  declaration,  that  the  cause  he 
remitted  to  the  Second  Division  of  the  Court  of 
Session  with  directions  to  affirm  the  interlocutor  of 
the  Sheriff-Substitute  dated  the  15th  of  February, 
1884,  and  to  find  the  appellant  entitled  to  the 
expenses  of  process  incurred  by  him  in  the  Court 
of  Session.  And  it  is  further  Ordered  that  the 
respondent  do  pay  to  the  appellant  his  costs  of 
the  appeal  to  this  House. 

Lords'  Journals,  13th  June,  1887. 

Agent  for  appellant :  W.  A.  Loch,  for  H.  &  B.  Lamond,  Writers, 
Glasgow,  and  W.  &  J.  Burness,  W.S.,  Edinburgh. 

Agents  for  respondent :  Peace  &  Co.,  for  George  MNee,  Writer, 
Glasgow. 
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GIFFOKD'S  DIVOEOE  BILL 

Divorce  Bill — Practice — Service  of  Notice  of  Second  Reading  —  Substituted 

Service. 

In  proceedings  upon  a  divorce  bill  application  was  made  in  May,  1886, 
to  dispense  with  personal  service  on  the  respondent  on  the  ground  that  his 
address  was  unknown  to  the  petitioner,  that  a  solicitor  who  had  previously 
acted  for  the  respondent  had  admitted  that  he  knew  of  his  address  but  had 
refused  to  divulge  it  and  that  the  respondent  had  been  last  heard  of  in 
February,  1886,  being  then  at  Montreal,  in  Canada  : — 

Held,  that  the  application  was  premature,  and  must  be  refused. 

This  was  a  bill  to  dissolve  the  marriage  of  Mrs.  Harriett 
Frances  Gilford  with  James  Eichard  GifTord,  on  the  ground  of 
his  cruelty  and  adultery.  The  marriage  took  place  on  the  11th 
of  November,  1875,  and  there  had  been  no  issue. 

On  the  30th  of  March,  1886,  the  President  of  the  Probate  and 
Matrimonial  Division  of  the  Supreme  Court  of  Judicature,  Ire- 
land, after  a  trial  before  a  special  jury,  pronounced  a  decree 
of  divorce  a  mensa  et  thoro. 

G.  S.  Bower,  for  the  promoter  of  the  bill,  asked  the  House  to 
dispense  with  personal  service  upon  the  respondent.  He  stated 
that  the  solicitor,  who  was  present  to  watch  the  proceedings  in 
Dublin,  had  admitted  that  he  knew  the  address  of  the  respondent ; 
but  had  refused  to  divulge  it.  The  respondent  did  not  personally 
appear  at  the  trial  in  Dublin,  and  had  been  last  heard  of  in 
February,  1886,  as  being  in  Montreal.  [Lord  Blackburn  : — It 
is  rather  hasty  to  assume  you  cannot  find  him."]  Substituted 
service,  in  nearly  the  same  circumstances,  was  allowed  in  the 
Cashel  Divorce  Bill,  20th  February,  1866  (1). 

[Lord  FitzGerald  : — There,  there  was  this  difference, — the 
father  admitted  that  he  was  in  constant  communication  with  his 
daughter,  the  respondent,  and  that  there  would  be  no  difficulty 
in  his  transmitting  the  notice,  &c.  to  her.  Lord  Watson  : — 
Enough  has  not  been  done  to  excuse  further  endeavours  to 
(1)  98  H.  L.  J.  40,  50. 


H.  L.  (D.) 
1886 
May  17. 
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H.  L.  (D.)    comply  with  the  order  for  personal  service.     Application  for  the 
1887      respondent's  address  might  be  made  to  the  solicitor  who  acted 
Gtffokd's   for  the  respondent  in  Ireland,  or  to  any  other  person  whom 
^Bill,013  petitioner  thinks  capable  of  giving  the  information  ;  with  an 

  intimation  to  such  person  of  the  purpose  for  which  the  address  is 

required.  If  they  refuse,  and  the  petitioner  has  no  other  means 
of  ascertaining  the  address,  she  may  apply  again.] 

The  House  (Lord  Herschell,  L.C.,  and  Lords  Blackburn, 
Watson,  FitzGerald,  Halsbury,  and  Ashbourne)  refused  the  ap- 
plication, with  leave  to  renew  it. 

1887.  Feb.  25.  Bower,  renewed  his  application  that  substi- 
tuted service  might  be  made  on  the  brother  of  the  respondent, 
citing  the  Cashell  Case,  1866  (1),  Ardbin  Case,  1789  (2),  and  Earl 
Bosebery  Case,  1815  (3).  The  solicitor  for  the  respondent  refused 
to  give  the  address :  but  the  brother  of  the  respondent  had 
promised  to  forward  a  communication. 

The  House  (Lord  Halsbury,  L.C.,  Earl  of  Selborne,  and  Lord 
Macnaghten),  mude  the  order  for  substituted  service  upon  the 
brother. 

SECOND  BEADING. 

Cruelty — Adultery. 

Acts  which  would  if  done  in  England  be  held  by  the  High  Court  of 
Justice  to  constitute  legal  cruelty,  will  also  be  held  to  constitute  legal 
cruelty  in  Divorce  Bills. 

1887.  March  22.  Bower,  for  the  promoter  of  the  bill,  having 
proved  substituted  service  upon  the  brother  of  the  respondent, 
proceeded  to  call  evidence  in  support  of  the  allegations  contained 
in  the  bill. 

The  respondent  was  not  represented. 

The  petitioner  examined  stated,  inter  alia,  that  in  1879  she  was 
very  ill,  and  her  medical  attendant  advised  her  to  sleep  separate 
from  her  husband.  She  informed  her  husband  of  the  doctor's 
advice.     Her  illness  caused  her  great  pain,  especially  when 

(1)  98  H.  L.  J.  49,  50.  (2)  38  H.  L.  J.  443. 

(3)  50  H.  L.  J.  175. 
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excited.  The  respondent  in  1885  became  a  confirmed  drunkard,  H.  L.  (D.) 

and  one  night  in  that  year  he  came  into  her  bedroom,  and  1887 

having  knocked  all  the  furniture  about,  he  threw  himself  right  Giffohd's 

across  her  in  bed.    He  was  a  very  big  man,  nearly  seventeen  stone,  DbillCE 

and  she  was  very  frail  and  slight.    She  fainted.    This  happened  — — 

more  than  once.    In  March,  1883,  the  respondent  came  home  at 

two  o'clock  in  the  morning,  and  as  the  maid  took  off  his  boots,  he 

flung  them  at  the  petitioner,  and  then  he  threw  at  her  a  china 

candlestick,  which  struck  the  shutter  near  her  and  was  smashed. 

She  was  greatly  terrified.  The  doctor  ordered  her  nourishing  food, 

and  the  respondent  neglected  to  supply  it ;  also  he  drank  the 

only  brandy  which  was  in  the  house  for  her  use.    Through  these 

acts  of  cruelty  her  health  was  utterly  broken  down.    His  debts 

were  frequently  paid  by  her  family,  and  because  she  refused 

in  February,  1885,  to  ask  her  relations  for  more  money,  he  told 

her  to  leave  his  house.    She  then  left  his  house,  and'  he  had 

not  since  supported  her  in  any  way. 

Mrs.  Gilford's  sister,  who  lived  with  her,  gave  similar  evidence. 
A  physician,  who  attended  Mrs.  GifTord,  proved  that  she  was 
in  1883  and  1885  suffering  from  inflammation  of  the  ovaries.  The 
consequence  of  this  illness  was  great  pain,  want  of  sleep,  loss 
of  appetite,  nausea,  and  vomiting.  He  advised  her  to  avoid  any 
cohabitation.  It  was  most  important  for  her  to  have  nourishing 
food.  Her  disorder  produced  great  mental  depression  and  ner- 
vousness. Irritation  or  excitement  of  any  kind  tended  to  increase 
the  effects  of  the  illness — a  very  slight  annoyance  would  bring 
on  vomiting  and  fainting. 

Witnesses  were  also  examined  as  to  acts  of  adultery. 

Lord  Herschell  : — 

My  Lords,  in  this  case,  the  evidence  which  has  been  adduced 
clearly  establishes  acts  of  adultery  on  the  part  of  the  husband. 
And,  I  think,  the  evidence  also  proves  such  acts  of  cruelty  as 
would  be  sufficient  in  England  to  warrant  a  divorce  between  the 
parties.  Your  Lordships'  House  has  already  laid  down  (1),  that 
wherever  that  is  established  it  affords  sufficient  foundation  for  a 


(1)  Westrojop's  Divorce  Bill,  11  App.  Cas.  294. 
Vol.  XII.  3  2D 
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H.  L.  (D.)  bill  such  as  the  present.    I  haye,  therefore,  to  move  that  the 

1887  preamble  of  the  bill  has  been  proved. 

Gifford's 

D-g^CE  Loeds  Watson,  FitzGerald,  and  Macnaghten,  concurred. 

The  bill  was  then  read  a  second  time,  and  ultimately  on  the 
23rd  of  May,  1887,  became  law. 

Agents :  Clay  &  Close,  for  Casey  &  Clay,  Solicitors,  Dublin. 


[HOUSE  OF  LOEDS.] 
H.  l.  (D.>  A.'s  DIVOKCE  BILL. 

1887 

— 1  Divorce  Bill — Second  Beading — Substituted  Service. 

May  2. 

Where  on  a  bill  for  a  divorce  it  appeared  that  the  respondent's  address 
was  concealed,  and  the  House  ordered  substituted  service,  service  was 
ordered  to  be  made  on  the  respondent's  solicitor,  on  the  respondent's 
parent,  and  also  on  the  person  with  whom  the  respondent  appeared  to  be 
residing. 

Bill  to  dissolve  the  marriage  between  E.  A.,  doctor  of  medicine 
in  Ireland,  and  M.  E.  A.,  on  the  ground  of  M.  E.  A.'s  adultery. 

The  marriage  was  celebrated  on  the  25th  of  October,  1884. 
The  parties  lived  in  the  same  house  until  February,  1885.  On 
the  31st  of  August,  1886,  M.  E.  A  was  delivered  of  a  child,  of 
which  A.  was  not  the  father.  On  the  1st  of  March,  1887,  A. 
obtained  a  final  decree  of  divorce  a  mensa  et  thoro  in  the  Pro- 
bate and  Matrimonial  Division  of  the  High  Court  of  Judicature 
in  Ireland.  He  had  previously  on  the  15th  of  October,  1886, 
obtained  interlocutory  judgment  against  W.  C.  P.  for  default  in 
not  appearing  to  a  summons  taken  out  by  A.  for  damages  for 
criminal  conversation  with  M.  E.  A.  On  the  23rd  of  February, 
1887,  the  damages  were  assessed  by  a  judge  at  £500,  but  the 
sheriff's  return  was  £2  8s.  6d. 

This  was  an  application  by  the  petitioner  that  substituted 
service  might  be  made  upon  a  Mrs.  B.  at  Aldershot,  or  on  Messrs. 
Hayes  &  Sons  at  Dublin,  solicitors  to  the  respondent. 
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Greig,  for  the  petitioner,  stated  they  had  made  diligent    H.  L.  (D.) 
endeavours  to  serve  the  respondent  with  notice  of  the  second  1887 
reading,  but  had  hitherto  failed  to  find  her.  A.'s  Divorce 

The  petitioner's  solicitor  had  found  at  Aldershot  a  nurse  who  BlLL" 
had  attended  the  respondent,  and  she  said  she  had  promised  not 
to  betray  the  respondent's  address,  but  she  said  to  him  that  the 
respondent  was  not  far  off,  that  she  would  forward  a  copy  of  the 
bill  to  her,  and  that  she  would  be  in  attendance  at  the  second 
reading.  The  nurse  also  directed  the  solicitor's  attention  to  a 
child  about  a  year  old,  and  said  "  that  is  the  respondent's  child." 
The  divorce  proceedings  were  defended  in  Ireland. 

The  House  (Lords  Watson,  FitzG-erald,  and  Macnaghten) 
Ordered  that  service  of  copies  of  the  bill  and  of  the  order  for  the 
second  reading  upon  the  nurse  at  Aldershot,  and  Messrs.  Hayes  & 
Sons,  the  solicitors  to  Mrs.  A.  in  the  Probate  and  Matrimonial 
Division  of  the  High  Court  of  Justice  in  Ireland,  and  the  despatch 
by  post  of  copies  of  the  said  bill  and  order  by  registered  letter 
to  the  respondent's  mother  (her  father  being  dead),  be  deemed  as 
good  service  of  the  said  bill  and  order  as  if  the  same  had  been 
personally  served  upon  the  respondent. 

Allowance  to  Wife.  1S87 

Where  upon  a  bill  for  divorce  by  the  husband  it  appears  that  the  wife 
has  no  means  to  defend  herself,  the  House  will  order  the  husband  to  pay 
her  a  small  sum  in  order  that  she  may  make  her  defence. 

Frere,  agent  for  the  respondent,  Mrs.  A.,  stated  that  she  was 
absolutely  without  means  to  make  her  defence.  A  sum  of  £400 
was  settled  upon  her  on  her  marriage,  but  she  never  had  it,  nor 
had  it  ever  been  under  her  control.  [Lord  Watson  : — We  must 
know  what  kind  of  defence  is  about  to  be  set  up.]  The  respon- 
dent alleges  no  marriage,  because  of  impotence  of  the  husband, 
on  that  ground  only  does  she  impeach  the  judgment  of  the  Irish 
Court.    Her  defence  will  require  £100. 

Greig \  for  the  petitioner.  The  petitioner  does  not  desire  to 
oppose  this  application  in  any  harsh  or  vexatious  spirit,  but  £30 

3         2  D  2 
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H. L.(D.)  or  £50  would  seem  to  be  quite  sufficient;  and  those  are  the 
amounts  of  the  sums  usually  given  in  these  cases :  Sir  John 
A.'s  Divokce  Dillon's  Case  (1701),  where  the  husband  said  he  was  willing  to 
pay  reasonable  fees  to  defend  his  wife  (1) ;  Jermyn's  hill  (1706), 
ten  guineas  allowed  to  the  wife  (2) ;  Francis  Log  gins  hill  (1714), 
also  ten  guineas  were  ordered  to  be  paid  the  wife  (3) ;  J".  H. 
Llewelyn's  hill  (1851),  wife  to  be  paid  £30  (4)  ;  Alexander  Camp- 
hell's  hill  (1857),  wife  to  be  paid  £50  (5). 

The  House  (Lord  Halsbury,  L.C.,  and  Lords  Watson,  Bram- 
well,  EitzGerald,  Herschell,  and  Macnaghten),  ordered  that  K.  A. 
do  forthwith  pay  to  the  said  Mrs.  M.  E.  A.  the  sum  of  £30  to 
enable  her  to  make  her  defence  against  the  said  bill. 


]887 
^ — v~*-> 

May  16. 


SECOND  BEADING. 

Divorce — Adultery — Alleged  Nullity — Impotence — Provision  for  Wife. 

"Where,  on  a  bill  of  divorce  by  the  husband  on  the  ground  of  the  wife's 
adultery  the  adultery  was  proved,  but  it  appeared  that  the  husband  had 
not  fulfilled  his  duty  by  providing  a  home  for  the  wife  when  she  was 
sepaiated  from  him  by  order  of  his  medical  attendant,  the  House  in  pass- 
ing the  bill  directed  that  a  clause  should  be  added  making  provision  for 
the  wife. 

Bill  for  divorce  by  husband  against  wife. 

MacLaughlin9  Q.C.,  and  Colthurst  (both  of  the  Irish  Bar),  for 
the  petitioner,  opened  the  allegations  in  support  of  the  bill.  The 
promoter  is  a  doctor  of  medicine,  and  medical  superintendent 
of  a  lunatic  asylum  in  Ireland.  His  salary  was  £400.  The  re- 
spondent brought  him  no  fortune,  though  she  was  entitled  under 
her  father's  will  to  £400,  and  on  his  death  his  personalty  was 
sworn  under  £6000.  The  marriage  took  place  on  the  25th  of 
October,  1884,  but  the  parties  only  lived  together  until  the 
following  February,  in  fact  they  only  slept  together  in  all  for 
thirty-five  nights.  The  respondent  admitted  she  had  given  birth 
to  a  child  of  which  the  petitioner  could  not  by  any  possibility 

(1)  16  H.  L.  J.  647.  (3)  19  H.  L.  J.  675. 

(2)  18  H.  L.  J.  204.  (4)  83  H.  L.  J.  373. 

(5)  89  H.  L.  J.  57. 
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have  been  the  father.    The  father  of  that  child  she  said  was  her  H.  L.  (D.) 
brother-in-law.    The  brother-in-law  did  not  acknowledge  the  1887 
child  as  his,  but  had  admitted  guilty  intercourse  between  him  a.'s  Divorce 
and  the  respondent.    The  respondent,  although  she  does  not  BlLL' 
deny  the  allegations  in  the  bill,  traverses  the  charge  of  adultery, 
alleging  there  was  no  marriage,  as  there  had  been  no  consumma- 
tion.   At  the  trial  in  Ireland  the  medical  inspectors  appointed, 
reported  that  there  was  no  impotency,  and  the  Court  held  there 
had  been  adultery,  and  although  the  respondent  appealed  she 
did  not  appeal  on  the  question  of  the  merits,  but  only  as  to  the 
question  of  costs,  and  those  the  Court  gave  her. 

The  petitioner  was  then  examined.  His  evidence  was  sub- 
stantially as  follows.  At  the  time  of  the  marriage  he  was  thirty- 
two  and  his  wife  twenty-eight,  both  being  single  persons.  The 
marriage  had  never  been  consummated.  On  the  night  of  mar- 
riage he  was  seized  with  a  nervous  attack,  and  he  was  unable  to 
consummate.  He  made  no  further  attempt  after  the  first  night. 
He  was  not  aware  of  any  incapacity,  and  had  never  been  subject 
to  nervous  attacks  before  that  night.  He  attributed  the  illness 
to  a  great  mental  shock  he  received  on  discovering  that  his  wife 
was  suffering  from  a  tumour  in  the  womb.  His  nervous  attack 
was  accompanied  with  excitement  and  prostration  coupled  with 
mental  depression.  His  doctor  ordered  him  to  live  separate  from 
his  wife.  He  went  to  America  in  July,  1885,  and  returned  in 
October,  1885.  He  arranged  that  his  wife  should  be  paid 
monthly,  a  hundred  a  year.    This  was  paid  her  until  June,  1886. 

A.  W.  Samuels,  of  the  Irish  bar,  for  the  respondent : — 

The  respondent  does  not  wish  to  raise  any  question  of  nullity ; 
but  this  is  a  case  where  some  allowance  ought  to  be  made  to 
the  wife,  she  having  no  means  of  support  whatever,  and  the 
opposition  is  to  gain  that  end  (1).  The  evidence  shews  that  the 
separation  was  not  voluntary  on  her  part,  and  that  her  conduct 
until  her  fall  was  irreproachable. 

The  petitioner  in  cross-examination  admitted  that  his  wife  sat 
up  night  after  night  with  him,  read  to  him,  and  did  not  want  to 

(1)  Sec  Simmon's  Divorce  Bill,  12  CI.  &  P.  341. 
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H.  L.  (D.)  leave  him.    He  did  say  to  her  :  "  Mary,  I  have  ruined  your  life." 

1887  And  possibly,  that  "  she  never  would  have  children  "  ;  and  that 
A.'s  Divorce  "  ne  ought  never  to  have  married."    His  wife's  presence  irritated 

BlLL*  him,  and  she  was  ordered  not  to  live  in  the  same  house.  One 
of  the  medical  men  whom  he  consulted  immediately  after  the 
marriage  as  to  his  illness  was  his  own  brother.  His  wife  was 
ordered  not  to  call  any  further  at  the  house  where  he  was  by 
his  authority  and  by  the  order  of  a  medical  man.  In  February, 
1885,  she  followed  him  to  Woolwich  and  was  very  violent.  No 
doubt  she  was  protesting  all  the  time  that  she  should  be  allowed 
to  remain  with  him,  but  she  also  wanted  to  keep  him  away  from 
his  friends.  She  was  told  not  to  write  to  him.  Eventually  his 
residence  was  concealed  from  her.  In  September,  1885,  his  wife 
went  to  live  with  her  sister,  and  on  the  31st  of  August,  1886, 
was  delivered  of  a  child. 

To  Lord  Halsbury,  L.C. : — He  consulted  several  doctors,  and 
they  all  advised  him  to  leave  his  wife. 

[Loed  Halsbuky,  L.C. : — The  conduct  of  the  husband  towards 
the  lady  after  the  fact  of  non-consummation,  may  have  a  very 
strong  bearing  upon  the  question  whether  the  wife  ought  now  to 
have  a  provision.  Loed  Watson  : — Assuming  everything  against 
the  wife,  it  is  important  to  know  how  the  separation  was  brought 
about,  and  what  provision  the  husband  made  for  her.] 

To  Lord  Watson  : — He  did  not  personally  assign  any  place  of 
residence  for  his  wife.  And  before  he  left  for  America  he  made 
no  reference  to  her  residence,  but  he  had  heard  that  it  was 
arranged  by  his  and  her  friends  that  she  should  reside  with  her 
sister  in  Manchester.  He  had  to  leave  his  work  during  the  time 
he  was  ill,  but  by  the  2nd  of  October,  1885,  he  was  restored  to 
health,  and  returned  to  his  work.  But  he  was  advised  not  to 
live  with  his  wife  for  two  years. 

Certain  letters  were  then  read : — 

The  husband  writing  from  London  to  his  father,  25th  of  May, 
1885,  said  it  was  with  great  difficulty  he  wrote  on  the  subject 
of  his  poor  wife  returning  to  live  with  him.  He  hoped  shortly 
to  return  to  his  work,  but  he  was  perfectly  sure,  and  the  best 
physicians  told  him  also,  that  he  should  not  be  able  to  bear 
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Mary  with  him  for  at  least  eighteen  months.    Perhaps  she  might    H.  L.  (D.) 
be  able  to  go  to  Canada,  as  she  had  previously  intended,  for  a  1887 
year  or  so,  in  order  that  the  time  might  pass  quicker.  ^.'s  Divorce 

Again  writing  on  the  5th  of  July,  1885,  from  Cork,  to  his  BlLL* 
wife,  he  said,  at  length  he  must  write  to  her  himself  to  lay  before 
her  the  facts  and  his  feelings  regarding  their  unhappy  marriage. 
The  unfortunate  circumstances  which  had  occurred  since  then 
had  so  altered  his  affections,  that  whatever  might  be  the  outcome 
>he  knew  he  could  never  live  with  her  as  his  wife.  She  doubtless 
had  suffered  deeply  and  must  suffer,  and  it  went  to  his  heart  to 
think  that  the  injudicious  advice  and  action  of  friends  should 
have  made  two  lives  miserable.  All  that  he  could  hope  to  do 
now  was  to  return  to  his  work,  and  if  he  could  perform  it,  to 
allow  her  a  separate  maintenance.  If  her  friends  would  not 
advise  her  to  accede  to  this,  then  all  that  was  left  to  him  was  to 
live  on  at  Cork,  on  the  bounty  of  his  relations,  when,  of  course, 
he  would  be  unable  to  make  her  any  allowance. 

Two  days  after,  he  again  writes  to  his  wife :  That  never  for  a 
moment,  except  for  the  few  hours  of  disturbed  sleep,  was  he  free 
from  the  mental  torture  that  he  should  have  married  and  yet  be 
unable  to  live  with  his  wife.  She  was  not  to  think  it  was  his 
father,  mother,  or  friends,  who  wished  that  they  should  be  parted. 
He  felt  it  would  be  disastrous  for  him  to  attempt  to  have  her 
with  him  ;  and  that  some  arrangement  should  be  mutually  agreed 
to,  and  that  he  could  not  make  the  attempt  to  resume  his  work 
until  he  was  assured  that  she  would  consent  to  such  an  arrange- 
ment. 

On  the  14th  of  May,  1886,  Mr.  D.,  a  friend  of  the  petitioner, 
and  a  late  member  of  his  firm  of  solicitors,  wrote  to  a  brother  of 
the  wife's,  to  the  effect  that  the  medical  advisers  of  the  husband 
had  strictly  forbidden  him  ever  to  live  with  his  wife  again. 
That  he  thought  it  a  case  for  separation,  and  that  the  husband 
should  pay  £500  in  cash,  and  £120  a  year  so  long  as  he  earned 
£200  a  year  and  upwards. 

On  the  10th  of  June,  1886,  he  wrote  to  Mr.  D.,  that  he 
desired  to  say  emphatically  that  any  attempt  to  again  live  with 
his  wife  would  be  attended  with  disastrous  consequences  and 
<iould  not  be  entertained.    Under  the  circumstances  a  permanent 
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H.  L.  (D.)   separation  offered  the  only  chance  of  a  means  of  living,  and  he 
1887      felt  that  the  sooner  this  could  be  definitely  arranged  the  better. 

A.'s  DlVOECE 

Bill.       LORD  HaLSBUKY,  L.C.  : — 

The  House  is  of  opinion  some  allowance  should  be  made  by 
the  husband  for  the  wife.  The  petitioner  may  prove  his  case 
as  far  as  he  can,  without  touching  the  matter  of  allowance  ;  and 
then  the  House  will  probably  be  able  to  adjourn  for  half  an  hour, 
and  within  that  time,  the  parties  may  be  able  to  come  to  some 
arrangement. 

The  fact  that  the  respondent  had  given  birth  to  a  child  was 
then  formally  proved. 

Lord  Halsbuky,  L.C. : — 

The  view  which  their  Lordships  entertain  is  that  adultery  is 
proved,  and  the  petitioner's  right  to  the  second  reading  of  the 
bill  is  established,  subject  to  this,  that  their  Lordships  think 
that  under  the  circumstances  some  allowance  should  be  made, 
but  their  Lordships  desire  to  leave  it  to  the  parties  to  settle  the 
matter  between  themselves  if  they  possibly  can,  so  that  the  House 
should  not  have  to  intervene.  But  in  the  event  of  the  parties 
not  agreeing,  their  Lordships  will  themselves  have  to  decide  it. 

Counsel  for  the  petitioner  and  respondent  having  consulted, 
the  petitioner  agreed  to  pay  the  wife  a  lump  sum  of  £700,  on 
the  third  reading  of  the  bill,  and  that  a  clause  to  that  effect 
should  be  added  to  the  bill. 

The  House  (Lord  Halsbury,  L.C,  and  Lords  Watson,  Fitz- 
Gerald,  and  Macnaghten ;  there  being  also  present  the  Bishop 
of  Gloucester  and  Bristol)  passed  the  preamble  of  the  bill. 

The  bill  was  subsequently  amended  in  Committee  and  ultimately 
received  the  royal  assent  on  the  12th  of  J uly,  1887. 

Agents  for  husband  :  Holmes,  Greig  &  Greig,  for  Dobbyn,  Tandy 
&  McCoy,  Solicitors,  Dublin. 

Agents  for  wife :  Bees  &  Frere,  for  Hayes  &  Sons,  Solicitors, 
Dublin. 
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JOSEPH  WRIGHT  and  GEACE  ELIZA-  V  H- L-  (E> 

BETH  WEIGHT,  his  Wife  [  Appellants;  ^ 

AND  June  13. 

HOETON  and  Othees     .    .     .     .     .     .  Eespondents. 

Company — Registration  of  Mortgages — Directors — Mortgage  to  Director  not 
registered— Companies  Act  1862  (25  &  26  Vict.  c.  89)  s.  43. 

Debentures  in  a  company  incorporated  under  the  Companies  Act  1862 
were  issued  to  a  director  of  the  company.  They  were  not  registered  in 
accordance  with  the  requirements  of  sect.  43  of  the  Act.  The  company 
having  gone  into  liquidation  and  the  validity  of  these  debentures  being 
contested  by  unsecured  creditors,  and  also  by  debenture-holders,  as  to 
whom  it  was  not  shewn  that  they  had  made  any  inquiry  as  to  the  charges 
on  the  company's  property  or  the  existence  of  a  register  : — 

Held,  reversing  the  decision  of  the  Court  of  Appeal,  that  the  mere 
omission  to  register,  without  concealment,  did  not  invalidate  the  deben- 
tures ;  at  all  events  as  between  the  director  and  such  creditors. 

The  rule  of  construction  laid  down  by  In  re  Native  Iron  Ore  Company 
(2  Ch.  D.  345)  and  the  decisions  prior  to  it  disapproved. 

The  reasoning  of  Jessel  M.R.  in  In  re  Globe  New  Patent  Iron  and  Steel 
Company  (48  L.  J.  (Ch.)  295)  approved. 

JOSEPH  WEIGHT  &  CO.  Limited  were  incorporated  as  a 
company  in  1875  under  the  Companies  Act  1862.  By  the  articles 
of  association  the  directors  had  power  to  raise  money  upon  de- 
bentures. In  1878  two  debentures  for  £500  each  were  issued  to 
the  appellant  Joseph  Wright,  who  was  at  that  time  and  at  the 
time  of  the  liquidation  a  director  of  the  company.  These  deben- 
tures were  entered  in  a  book  kept  by  the  company  containing  a 
list  of  its  debentures,  but  they  were  not  registered  in  accordance 
with  the  requirements  of  sect.  43  of  the  Companies  Act  1862. 
In  July  1881  Joseph  Wright  executed  a  deed  declaring  that  he 
held  these  debentures  in  trust  for  his  wife,  the  other  appellant, 
and  notice  of  this  deed  was  at  the  same  time  given  to  the  com- 
pany. In  August  1881  the  company  went  into  liquidation,  and 
the  assets  were  insufficient  to  satisfy  all  the  debenture-holders. 
Summonses  having  been  taken  out  before  Chitty  J.  by  the 
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liquidator  with  respect  to  the  payment  of  dividends,  the  validity 
of  the  appellants'  debentures  was  contested  both  by  the  un- 
secured creditors  and  by  certain  debenture-holders.  Among  the 
latter  class  were  the  respondents  Keily  and  Stowell,  executors  of 
Stevens  a  debenture-holder. 

Chitty  J.,  following  the  case  of  In  re  Native  Iron  Ore  Corn- 
pony  (1)  and  the  decisions  prior  to  it,  and  being  of  opinion  that 
the  declaration  of  trust  made  no  difference,  held  that  the  appel- 
lants' debentures  were  invalid  so  far  as  they  purported  to  charge 
the  undertaking  and  property  of  the  company,  and  made  orders 
accordingly.  These  orders  were  affirmed  by  two  orders  of  the 
Court  of  Appeal,  following  the  same  authorities. 

From  these  decisions  the  present  appeal  was  brought. 

1886.  Nov.  25,  26.  Macnaghten  Q.C.  and  Phipson  Beale  for  the 
appellants : — 

The  question  is  whether  certain  decisions  are  right  in  their 
construction  of  the  Companies  Act  1862  (25  &  26  Vict.  c.  89) 
sect.  43,  in  holding  that  in  addition  to  the  penalty  there  imposed 
on  every  director,  manager,  or  officer  of  the  company,  who  know- 
ingly or  wilfully  authorizes  or  permits  the  omission  to  register  a 
debenture,  any  director  &c.  who  holds  a  debenture  and  merely 
omits  to  register  it,  forfeits  the  debenture,  or  at  least  is  pre- 
vented from  setting  it  up  against  the  creditors  of  the  company 
in  a  winding-up.  The  present  case  is  not  distinguishable  in 
principle  from  the  earliest  decisions  which  laid  down  that  rule 
of  construction.  They  are  In  re  Wynn  Hall  Coal  Company  per 
Malins  Y.C.  (2) ;  Ex 'parte  Valpy  &  Chaplin  per  Lord  Komilly  M.E. 
and  James  L.J.  (3) ;  In  re  Native  Iron  Ore  Company  per  Mellish 
and  Baggallay  L.J  J.  (4).  These  cases  were  all  disapproved  of  by 
Jessel  M.R  before  whom  the  question  arose  in  four  cases,  viz  :  In 
re  Borough  of  Hackney  Newspaper  Company  (5)  ;  In  re  Inter- 
national Pulp  and  Paper  Company  (6) ;  In  re  South  Durham 
Iron  Company  (where  Bramwell  L.J.  agreed  with  Jessel  M.R)  (7)  ; 


(1)  2  Ch.  D.  345. 

(2)  Law  Kep.  10  Eq.  515. 

(3)  Law  Eep.  7  Ch.  289. 


(4)  2  Ch.  D.  345. 

(5)  3  Ch.  D.  669. 

(6)  6  Ch.  D.  556. 


(7)  11  Ch.  D.  579. 
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and  In  re  Globe  Neiv  Patent  Iron  and  Steel  Company  (1).  The  h.  l.  (E.) 
judgment  of  Jessel  M.E.  in  the  latter  case  contains  the  most  1887 
forcible  reasons  for  holding  such  a  construction  to  be  wrong.  \vmght 
The  present  case  is  on  all  fours  with  In  re  Native  Iron  Ore 
Company  (2)  ;  no  register  being  kept,  but  there  being  no  fraud 
or  concealment,  nothing  more  than  a  mere  omission.  To  create 
such  a  forfeiture  as  that  contended  for  the  director  must  raise 
an  equity  against  himself,  between  himself  and  creditors  or 
the  outside  public,  as  by  concealing  the  debentures.  In  the 
present  case  there  was  no  concealment,  as  shewn  by  the  existence 
of  the  debenture  book.  The  mere  omission  to  register  is  not 
the  same  thing  as  "  knowingly  and  wilfully  authorizing  or  per- 
mitting the  omission  "  of  the  entry.  If  the  respondents'  con- 
struction of  sect.  43  is  correct  why  is  it  not  applied  to  all  the 
other  sections  which  impose  penalties  for  various  offences  ?  See 
also  In  re  Great  Western  Forest  of  Bean  Coal  Consumers  Com- 
pany (3),  as  to  the  status  of  solicitor  to  a  company ;  In  re 
Underbanh  Mills,  &e.  Company  (4)  as  to  registration. 

Inee  Q.C.  and  J".  G.  Laing,  for  the  respondents  Keily  and 
Stowell,  executors  of  Stevens  (5) : — 

The  statute  throws  upon  the  director  or  officer  of  the  company 
the  duty  to  make  known  to  everybody  concerned,  e.g.  the  share- 
holders and  creditors,  the  state  of  the  company's  obligations. 
This  places  him  in  a  quasi-fiduciary  position  to  keep  up  the 
register.  The  doctrine  of  equity  steps  in  and  says  no  man  shall 
take  advantage  of  his  own  wrong :  no  one  knowing  his  own  title, 
and  placed  in  a  position  where  he  ought  to  disclose  it  and  not 
disclosing  it  can  afterwards  set  it  up.  This  is  so  well  known  a 
doctrine  that  James  L.J.  in  the  decisions  already  cited  did  not 
think  it  necessary  to  refer  to  authorities.  "  Silence"  of  a  director 
or  officer  in  such  a  position  amounts  to  "  a  disclaimer  of  interest ;" 
as  Lord  Chancellor  Sugden  said  in  Boyd  v.  Belton  (6),  approv- 
ing Govett  v.  Biehmond  (7).    Disregarding  this  well-established 

(1)  27  W.  II.  424;  48  L.  J.  (Ch.)        (4)  31  Oh.  D.  226. 
2^5.  (5)  The  other  respondents  were  not 

(2)  2  Ch.  D.  345.  represented  b}'  counsel. 

(3)  31  Ch.  D.  49G.  (G)  1  J.  &  Lat.  780,  751. 

(7)  7  Sim.  1. 
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H.  L.  (E.)  doctrine  Jessel  M.E.  would  persist  in  trying  to  find  something  in 
1887      the  statute  expressly  enunciating  the  doctrine.    There  is  nothing 
Weight    in  the  statute  beyond  casting  on  the  officer  the  duty  above 
Hobton     named :  and  there  need  be  nothing  more :  it  is  not  necessary  to 

  prove  contrivance,  misrepresentation  or  conduct :  the  mere  not 

doing  the  duty  enacted  is  enough  :  it  is  immaterial  to  shew  that 
the  person  affected  was  in  fact  deceived.  The  contrary  decision 
would  let  in  a  conflict  of  testimony  in  every  case.  At  the  least 
the  onus  is  on  the  appellants  to  shew  that  Stevens  was  not 
deceived.  .For  the  above  doctrine  it  is  enough  to  refer  to  Savage 
v.  Foster  (1)  (where  it  was  held  that  infancy  and  coverture  were 
no  excuse)  and  a  series  of  decisions  cited  in  the  notes  to  that  case 
in  2  Wh.  &  Tu.  L.  C.  Eq.  5th  ed.  620,  624.  See  also  the  obser- 
vations of  Lord  Cairns  in  Shropshire  Union  Bailways  and  Canal 
Company  v.  Beg.  (2).  Ex  parte  Harper  (3)  shews  that  equity 
does  sometimes  add  to  the  duties  imposed  by  statute.  The  earlier 
decisions  on  sect.  43  of  the  Companies  Act  1862  are  therefore 
based  on  a  sound  principle.  The  observations  of  J essel  M.E.  in 
In  re  Globe  New  Patent  Iron  and  Steel  Company  (4)  were  mere 
dicta  not  necessary  to  the  decision. 

Macnaghten  Q.C.  in  reply : — 

The  doctrine  laid  down  by  the  respondents'  counsel  as  to 
standing  by  and  not  disclosing  a  title,  is  subject  to  this  qualifi- 
cation, that  the  party  affected  has  been  induced  by  the  non- 
disclosure to  alter  his  position.  No  such  case  is  made  out  here. 
It  is  not  shewn  that  Stevens  was  or  could  have  been  deceived : 
or  that  he  made  any  inquiries  or  knew  whether  there  was  or  was 
not  a  register,  or  whether  there  were  any  mortgages  at  all. 

The  House  took  time  for  consideration. 

1887.  June  13.    Lord  Halsbury  L.C. : — 

My  Lords,  I  believe  the  only  question  which  your  Lordships 
have  to  determine  upon  this  appeal  is  the  true  construction  of 
the  43rd  section  of  25  &  26  Yict.  c.  89.    I  do  not  think  that  any 


(1)  9  Mod.  35.  (3)  20  Ch.  D.  685. 

(2)  Law  Eep.  7  H.  L.  496,  506.  (4)  48  L.  J.  (Ch.)  296,  297. 
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materials  are  before  us  upon  which  we  could  properly  pronounce   H.  L.  (E.) 
an  opinion  upon  the  question  of  fact  referred  to  at  your  Lordships'  1887 
bar. 

If  a  director  who  has  a  fiduciary  duty  towards  his  share- 
holders, omits  that  duty  and  thereby  gains  an  advantage  for 
himself,  it  is  clear  he  cannot  retain  it ;  and  even  without  the  fidu- 
ciary  relation  if  one  man  induces  another  to  advance  money  upon 
a  property  which  is  alleged  to  be  unincumbered,  and  which  the 
borrower  (either  a  borrower  for  himself  or  for  a  company  of  which 
he  is  director  or  agent),  knows  to  be  incumbered,  such  a  trans- 
action cannot  stand  if  the  borrower  either  himself  makes  or  know- 
ingly permits  others  to  make  such  a  representation.  Whether 
any  facts  are  susceptible  of  proof  which  could  call  upon  your 
Lordships  to  decide  upon  the  validity  of  Mr.  Joseph  Wright's 
debentures  upon  any  such  grounds  as  I  have  glanced  at,  I  do  not 
know,  and  I  desire  expressly  to  guard  myself  against  expressing 
any  opinion  upon  the  subject.  Neither  Chitty  J.  nor  the  Court 
of  Appeal  have  determined  or  professed  to  determine  the  question 
upon  any  such  ground,  but  solely  upon  the  ground  that  Mr.  Joseph 
Wright's  debentures  were  not  registered,  and  that  he  was  a  director 
and  manager  of  the  company.  It  is  therefore  apparent  that  the 
true  construction  of  the  section  I  have  quoted  must  determine 
the  question  in  debate.  The  language  of  that  section  is  as 
follows : — 

"  Every  limited  company  under  this  Act  shall  keep  a  register 
of  all  mortgages  and  charges  specifically  affecting  property  of 
the  company,  and  shall  enter  in  such  register  in  respect  of  each 
mortgage  or  charge  a  short  description  of  the  property  mort- 
gaged or  charged,  the  amount  of  charge  created,  and  the  names 
of  the  mortgagees  or  persons  entitled  to  such  charge  :  If  any 
property  of  the  company  is  mortgaged  or  charged  without  such 
entry  as  aforesaid  being  made,  every  director,  manager,  or  other 
officer  of  the  company  who  knowingly  and  wilfully  authorizes 
or  permits  the  omission  of  such  entry  shall  incur  a  penalty  not 
exceeding  £50 :  The  register  of  mortgages  required  by  this  sec- 
tion shall  be  open  to  inspection  by  any  creditor  or  member  of 
the  company  at  all  reasonable  times ;  and  if  such  inspection  is 
refused,  any  officer  of  the  company  refusing  the  same,  and  every 
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H.  L.  (E.)  director  and  manager  of  the  company  authorizing  or  knowingly 
1887       and  wilfully  permitting  such  refusal,  shall  incur  a  penalty  not 
Weight     exceeding  £5,  and  a  further  penalty  not  exceeding  £2  for  every 
Horton     c^ay  ^ur^n^  which  sucn  refusal  continues ;  and  in  addition  to  the 
LordliTb  ry  a^ove  penalty,  as  respects  companies  registered  in  England  and 
L-c-       Ireland,  any  judge  sitting  in  chambers,  or  the  Yice- Warden  of 
the  Stannaries  in  the  case  of  companies  subject  to  his  jurisdiction,, 
may  by  order  compel  an  immediate  inspection  of  the  register." 

The  first  observation  that  arises  upon  the  section  is,  that  the 
validity  of  the  mortgage  or  charge  is  not,  in  express  terms  at  all 
events,  made  to  depend  upon  its  registration ;  nor  do  I  understand 
that  any  Court  has  ever  decided  that  that  is  its  effect ;  and  if  it 
is  once  granted  that  a  charge  may  be  effectual,  notwithstanding 
its  non-registration,  it  is  difficult  to  see  how  the  exhibition  of  the 
register  can  be  a  representation  that  the  mortgages  registered 
are  the  only  ones  in  existence.  The  second  observation  is,  that 
the  register  of  mortgages  required  by  the  Act  can  only  be 
inspected  by  a  creditor  or  a  member  of  the  company;  and  in 
considering  the  decisions  which  your  Lordships  are  called  upon 
to  review,  it  is  most  important  to  bear  these  two  propositions  in 
mind.  Eight  years  after  the  passing  of  the  Act,  Malins  Y.C. 
appears  to  have  put  a  construction  upon  the  section  which  certainly 
was  founded  upon  a  misapprehension  of  its  terms ;  he  appears 
to  have  thought  that  a  person  hesitating  whether  he  should 
deal  with  the  company  or  not  was  intended  by  the  legislature  to 
have  the  opportunity  of  consulting  the  register  to  guide  his 
judgment  as  to  whether  he  should  trust  the  company  or  not ; 
but,  as  I  have  already  pointed  out,  it  is  only  persons  who  are 
already  members,  or  already  creditors,  who  have  a  right  to  see 
the  register  at  all.  The  error  is  important,  because  Malins  Y.C. 
treats  this  as  the  key  to  the  meaning  of  the  section,  which  it  is 
clear  it  is  not,  though,  of  course,  a  creditor  already  a  creditor 
might  be  misled  if  he  were  advancing  further  money  upon  the 
property  of  the  company,  and  the  register  were  made  a  condition 
to  the  validity  of  a  debenture.  Notwithstanding  the  high  autho- 
rity of  James,  Mellish,  and  Baggallay  L.J  J.  it  is  impossible  to 
acquiesce  in  the  bald  statement  that  there  is  a  "rule"  or  an 
"  equitable  principle  "  that  an  unregistered  mortgage  or  deben- 
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ture  is  invalid  as  against  a  director,  without  some  further  exposi-   H.  L.  (E.) 
tion  of  what  the  "  rule  "  or  the  "  principle  99  is  by  which  it  is  1887 
rendered  invalid.    The  statute,  for  very  obvious  reasons,  in  con-  weight 
stituting  a  code  for  the  regulation  of  trading  companies,  has  horton. 
enacted  that  they  shall  keep  an  account  of  mortgages  or  charges  Lord"^bury 
specifically   affecting  their  property.     Had  the   legislature  L-c- 
thought  right  it  might  have  rendered  all  mortgages  or  charges 
invalid  unless  they  had  been  entered  in  this  account ;  it  has  not 
done  so.    It  might  further  have  enacted  that  no  director  or 
officer  of  the  company  should  take  any  benefit  from  any  charge 
or  mortgage  whereof  he  was  the  owner  if  he  were  a  party  to  its 
non-registration ;  this  it  has  not  done.    It  has  simply  enacted  a 
pecuniary  penalty  for  the  non-performance  of  the  statutory  duty 
when  that  statutory  duty  is  knowingly  and  wilfully  omitted. 

If  the  principle  is  supposed  to  be  that  no  director  can  be 
allowed  to  derive  any  benefit  from  a  debenture  which,  he  has 
obtained  by  lending  money  to  the  company  of  which  he  is  a 
director,  because  he  has  disobeyed  or  permitted  to  be  disobeyed 
the  provisions  of  the  Companies  Act  in  some  respect  or  another, 
the  proposition  is  so  wide  as  to  become  on  the  face  of  it  absurd. 
If,  on  the  other  hand,  it  amounts  to  this,  that  the  non-registration 
of  his  debenture  by  a  director  is  a  continuous  representation  to 
every  other  shareholder  and  creditor  that  such  a  debenture  does 
not  exist,  it  assumes  a  construction  of  the  section  to  which  I 
cannot  assent;  and  I  know  of  no  authority  which  this  or  any 
other  Court  has  to  add  additional  penalties  to  that  which  the 
legislature  has  specifically  enacted. 

For  these  reasons  I  am  of  opinion  that  the  order  appealed 
from  should  be  reversed,  with  costs,  and  I  move  your  Lordships 
accordingly. 

Lord  Watson  :— 

My  Lords,  Joseph  Wright  &  Co.,  Limited,  was,  in  1S75,  incor- 
porated under  the  Companies  Act  1862,  and  in  August  1SS1 
went  into  liquidation.  By  its  articles  of  association  the  directors 
had  power  to  raise  money  upon  debentures,  and  on  the  22nd  of 
October  1878  two  debentures  for  £500  each  were  issued  to  the 
appellant,  Joseph  Wright.  On  the  18th  of  July  18S1  Mr.  Wright 
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executed  a  voluntary  deed,  which  was  duly  intimated  to  the  com- 
pany, declaring  that  he  held  these  documents  of  debt  in  trust  for 
his  wife,  the  other  appellant ;  but  notwithstanding  that  circum- 
stance Mr.  Wright  must,  for  the  purposes  of  the  present  case,  be 
regarded  as  the  holder  of  the  debentures. 

In  1878  when  the  debentures  were  issued,  and  also  at  the  time 
of  the  liquidation,  Mr.  Wright  was  one  of  the  directors  of  the 
company.  A  book  was  kept  by  the  company  which  contained  a 
list  of  its  debentures ;  but  it  is  conceded  that  the  entries  in  that 
book  do  not  fully  comply  with  the  requirements  of  sect.  43  of 
the  Companies  Act  1862,  and  that  the  appellants'  debentures  are 
not  registered  within  the  meaning  of  the  clause.  In  these  cir- 
cumstances Chitty  J.  and  the  Court  of  Appeal  have  found,  first, 
in  a  question  between  the  appellants  and  the  unsecured  creditors 
of  the  company,  and  secondly,  in  a  question  between  them  and  a 
debenture-holder,  who  was  not  a  director  or  official  of  the  com- 
pany, that  the  appellants'  debentures  are  invalid  in  so  far  as 
they  purport  to  charge  the  undertaking  and  property  of  the 
company. 

The  principle  affirmed  by  the  judgments  appealed  from  appears 
to  be  this,  that  a  director  or  other  official  who  lends  to  his  com- 
pany on  the  security  of  its  property,  and  then  fails  to  make  an 
entry  of  the  charge  in  terms  of  sect.  43,  not  only  incurs  the 
statutory  penalty  enacted  by  that  section,  but  in  addition  loses 
the  benefit  of  his  mortgage.  There  has  been  no  expression  of 
judicial  opinion  in  this  case  with  respect  to  the  soundness  or 
unsoundness  of  the  principle,  it  having  been  conceded,  on  all 
hands,  that  the  Courts  below  were  bound  by  two  previous 
decisions  of  the  Court  of  Appeal. 

The  rule  in  question  was  first  laid  down  by  Vice-Chancellor 
Malins  in  In  re  Wynn  Sail  Goal  Company  (1),  and  was  thus  ex- 
plained by  that  learned  judge :  "  In  this  case  the  mortgagees  are 
the  directors,  who  have  committed  an  illegal  act  by  not  registering 
the  mortgage,  and,  upon  the  strict  construction  of  the  language 
of  the  Act,  I  think  they  are  precluded  from  setting  up  the  mort- 
gage. But  independently  of  the  language  of  the  Act,  I  am  of 
opinion  that,  upon  general  principles,  it  cannot  be  permitted 
(1)  Law  Rep.  10  Eq,  515. 
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that  directors  who  get  a  charge  on  the  property  of  the  company 
and  omit  to  register  it,  but  keep  it  as  a  pocket  security  con- 
cealed from  the  creditors,  should  set  it  up  against  the  general 
creditors."  A  decision  of  Lord  Eomilly  M.E.  to  the  same  effect, 
in  Ex  parte  Valpy  &  Chaplin  (1),  was  upheld  by  James  L.J. 
sitting  alone  :  "  Every  one,"  the  Lord  Justice  said,  "  standing  in 
a  fiduciary  position  to  the  company  is  bound  to  see  that  the  com- 
pany obeys  the  directions  of  the  legislature ;  and  I  am  of  opinion 
that  the  failure  of  the  appellant  to  do  so  is  fatal  to  his  case." 
Next  followed  In  re  Native  Iron  Ore  Company  (2),  in  which  a 
similar  decision  of  the  Vice-Warden  of  the  Stannaries  was 
affirmed  by  the  Court  of  Appeal,  consisting  of  James,  Mellish 
a,nd  Baggallay  L.J  J.,  all  of  whom  were  of  the  opinion  expressed 
by  Mellish  L.J.  that  the  rule  established  by  the  two  preceding 
cases  was  "  founded  on  a  perfectly  good  equitable  principle." 

These  are  the  decisions  upon  which  the  rule  at  present  rests. 
In  several  subsequent  cases  the  late  Master  of  the  Eolls  (Sir 
George  Jessel)  expressed  very  strong  disapproval  of  it.  He  did 
so  in  In  re  Borough  of  Hackney  Newspaper  Company  (3),  and  also 
in  In  re  International  Pulp  and  Paper  Company  (4).  In  the  first 
of  these  cases  he  held  that  directors  who  had  realised  their  secu- 
rity before  the  commencement  of  the  winding-up  could  not  be 
compelled  to  refund  the  proceeds,  inasmuch  as  they  had  not 
"  knowingly  and  wilfully  authorized  or  permitted  the  omission  " 
to  enter  their  mortgage  on  the  register ;  and  in  the  second,  he 
decided  that  the  sub-mortgagee  of  a  director  was  not  affected  by 
the  want  of  registration.  In  In  re  South  Durham  Iron  Com- 
pany  (5)  Vice-Chancellor  Hall  decided  that  the  rule  in  In  re 
Native  Iron  Ore  Company  (2)  did  not  apply  to  a  mortgage  made 
to  partners,  of  whom  one  only  was  a  director  of  the  company ; 
;iinl  his  decision  was  affirmed  in  the  Court  of  Appeal  by  the 
Master  of  the  Eolls  and  Lord  Bramwell  (then  L.J.),  dissentiente 
Baggallay  L.J.  Bramwell  L.J.,  whilst  recognising  the  authority 
of  Ex  parte  Valpy  &  Chaplin  (6),  and  In  re  Native  Iron  Ore  Com- 
pany (2),  as  binding  on  the  Court  of  Appeal,  did  not  conceal  his 
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disapproval  of  the  principle  laid  down  in  these  cases.  In  In  re 
Globe  New  Patent  Iron  and  Steel  Company  (1)  the  late  Master  of 
the  Kolls  again  took  the  opportunity  of  reviewing  the  previous 
decisions,  and  of  delivering  an  elaborate  argument  against  the 
rule  which  they  established. 

I  do  not  think  any  one  of  the  learned  judges  who  have  sup- 
ported the  rule  adopts  the  first  reason  assigned  by  Malins  V.CL 
in  In  re  Wynn  Hall  Coal  Company  (2).  I  do  not  think  it  can  be 
reasonably  affirmed  that  the  rule  has  been  enacted,  either 
expresly  or  impliedly,  by  the  legislature  in  sect.  43  of  the  Com- 
panies Act  1862,  or  that  it  could  be  sustained  in  equity  apart 
from  the  provisions  of  that  section.  The  clause  provides  that  all 
mortgages  and  charges  specifically  affecting  the  property  of  the 
company,  whether  held  by  its  directors  or  shareholders,  or  third 
parties,  shall  be  entered  in  a  register  to  be  kept  for  that  purpose 
by  the  company ;  and  that  "  every  director,  manager,  or  other 
officer  of  the  company,  who  knowingly  and  wilfully  authorizes  or 
permits  the  omission  of  such  entry,  shall  incur  a  penalty  not 
exceeding  £50."  That  is  the  sole  penalty  which  the  statute 
imposes  upon  the  failure  of  these  persons  to  perform  their 
statutory  duty.  If  sect.  43  had  been  left  out  of  the  Act  there 
would,  in  my  opinion,  have  been  no  reasonable  ground  for  holding 
that  a  director  who  had  lent  his  money  on  a  mortgage  authorized 
by  the  memorandum  and  articles  of  association,  could  not  exer- 
cise his  rights  as  mortgagee  in  a  question  with  other  creditors  of 
the  company.  As  I  understand  the  decisions  of  the  Court  of 
Appeal,  the  foundation  of  the  rule  is  the  neglect  of  the  director 
or  other  official  to  discharge  his  statutory  duty,  which  raises,  or 
is  supposed  to  raise,  in  equity,  a  personal  disability  which  pre- 
cludes him  from  enforcing  his  charge  upon  the  property  of  the 
company,  in  competition  with  any  creditor  who  is  not  in  the  same 
position  with  himself. 

I  have  come  to  the  conclusion  that  the  effect  of  the  rule  is  to 
inflict  upon  persons  who  may  fail  to  perform  the  duty  imposed  upon 
them  by  sect.  43,  severe  penal  consequences  which  the  legislature 
has  not  enacted  and  cannot  be  held  to  have  contemplated.  The 
creation  of  such  penalties,  in  addition  to  the  pecuniary  mulct 
which  the  legislature  has  thought  fit  to  attach  to  the  wilful 
(1)  48  L.  J.  (Ch.)  295.  (2)  Law  Kep.  10  Eq.  515. 
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neglect  of  the  statutory  duty  of  registration,  is,  in  my  opinion, 
altogether  beyond  the  functions  of  a  Court  of  Equity.  I  do  not 
think  it  necessary  to  explain  in  detail  the  reasons  which  have 
led  me  to  that  conclusion.  They  are  all  to  be  found  in  the  judg- 
ment delivered  by  the  late  Master  of  the  Kolls  in  In  re  Globe  New 
Patent  Iron  and  Steel  Company  (1),  in  which  I  entirely  concur, 
subject  to  the  observation  that  it  appears  to  me  to  be,  in  some  pas- 
sages, expressed  in  terms  more  forcible  than  the  occasion  required. 

Whether  a  creditor  who,  after  careful  inquiry  into  the  indebted- 
ness of  the  company,  has  been  induced  to  give  it  credit  by  the 
concealment,  through  non-registration,  of  mortgage  or  debenture 
debts  held  by  directors  or  other  officials,  may  be  entitled  to  plead 
their  personal  disability  in  competition  with  himself,  is  a  matter 
in  regard  to  which  I  express  no  opinion.  No  such  question 
occurs  here.  By  the  orders  appealed  from,  a  charge  upon  the 
assets  of  the  company,  which  was  validly  constituted  by  the 
appellants'  debentures,  is  made  void,  through  a  subsequent  failure 
to  register,  as  against  persons  who,  so  far  as  appears,  became  and 
continued  to  be  creditors  of  the  company  without  making  any 
inquiry  as  to  the  charges  on  its  property,  or  as  to  the  existence 
of  a  statutory  register. 

I  accordingly  concur  in  the  judgment  which  has  been  moved. 


H.  L.  (E.) 
1887 
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Lord  FitzGerald: — 

My  Lords,  the  debenture  book  of  the  company  on  the  counter- 
foils of  which  was  kept  a  full  list  of  the  debentures  issued  by  the 
company,  and  which  probably  contained  adequate  information 
for  all  reasonable  purposes,  was  nevertheless  not  a  register  of 
mortgages,  as  it  did  not  comply  with  all  the  requisites  of  the 
43rd  section  of  the  Act  of  1862  ;  but  it  is  not  alleged  that  in  this 
neglect  to  comply  with  the  provisions  of  the  section  there  was 
any  fraudulent  omission  on  the  part  of  the  company  or  its  office 
bearers,  or  that  there  was  any  concealment,  or  any  intention  to 
deceive  or  mislead,  or  that  any  debenture-holder  or  creditor  was 
deceived  or  misled  or  injured  thereby. 

In  one  of  the  affidavits  filed  on  behalf  of  the  appellants 
Mr.  Joseph  Wright  states  that  "the  debenture  book  from  which 
(1)  48  L.  J.  (Oh.)  205. 
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H.  L.  (E.)  all  debentures  of  the  company  were  issued  was  supplied  for  the 
1887  use  of  the  said  company  as  being  a  proper  debenture  book,  and 
Weight  was  always  regarded  by  us  as  constituting  a  true  and  sufficient 
Hokton  register  of  debentures,  and  we  were  unaware  that  any  other 
book  was  essential  for  such  purpose.  The  said  debenture  book 
contained  200  lithographed  forms  of  debentures.  Each  of  these 
forms  was  attached  to  a  counterfoil  and  contained  a  description  of 
the  property  mortgaged  or  charged,  the  amount  of  and  the  nature 
of  the  charge  created,  and  the  name  of  the  mortgagee  or  person 
entitled  to  such  charge.  The  printed  paper  now  produced  and 
shewn  to  us  marked  '  A '  is  one  of  the  said  counterfoils  with 
form  of  debenture  attached."  It  would  seem  too  that  the  deben- 
ture holders  and  creditors  had  within  their  reach  means  of  infor- 
mation as  full  for  all  reasonable  purposes  as  if  a  proper  register 
existed.  I  allude  to  these  matters  to  clear  the  front,  and  reduce 
the  question  to  one  of  law,  on  the  construction  of  the  43rd  section. 

The  appellant  Wright  being  a  director  of  the  company,  Chitty  J. 
held  that  his  debentures  were  for  want  of  due  registry  invalid  as 
against  creditors,  so  far  as  they  charged  the  property  of  the 
company.  We  now  proceed  on  the  admission  that  the  appel- 
lant's debentures  were  not  duly  registered,  and  that  he  was  all 
the  time  a  director  of  the  company. 

Chitty  J.  in  his  decision  properly  yielded  to  prior  authority 
binding  on  him.  The  hearing  in  the  Court  of  Appeal  was  formal 
only,  to  enable  the  parties  to  come  to  this  House  for  a  final  de- 
cision. The  respondents  have  the  considerable  advantage  of  a 
series  of  decisions  in  their  favour,  commencing  with  In  re  Wynn 
Hall  Coal  Company  (I)  ;  but  on  the  other  hand  a  great  judge,  Sir 
George  Jessel,  whenever  the  opportunity  fairly  presented  itself, 
never  failed  to  express  his  dissent,  and  we  can  easily  read  in  the 
judgment  of  Bramwell  L.J.  in  In  re  South  Durham  Iron  Com- 
pany (2),  that  he  too  was  dissatisfied.  In  that  case  at  p.  595 
Baggallay  L.J.  says  :  "  They "  (that  is  Sir  George  Jessel  and 
Bramwell  L.J.)  "  are  both  of  opinion  that  the  decisions  in  Ex  parte 
Valpy  &  Chaplin  (3)  and  In  re  Native  Iron  Ore  Company  (4)  should 
have  been  different."  Although  sect.  43  imposes  a  mandatory  obli- 
gation on  the  company  to  keep  a  register,  and  to  enter  in  it  certain 

(1)  Law  Rep.  10  Eq.  515.  (3)  Law  Eep.  7  Ch.  289. 

(2)  11  Ch.  D.  579.  (4)  2  Ch.  D.  345. 
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particulars  of  each  charge,  it  does  not  declare  that  the  absence  of  H.  L.  (E.) 

registry,  or  a  defective  registry,  shall  either  avoid  the  charge  or  1887 

in  any  respect  invalidate  it.  There  is  no  word  in  the  43rd  section  Wright 

importing  any  such  result.    In  the  second  branch  of  the  section  Ho^TON 

imposing:  penalties  for  wilful  omission,  "  If  any  property  of  the   

rtor  .  i  «     i      Lord  FitzGerald. 

company  is  mortgaged  or  charged  without   such  entry,  the   

statute  seems  to  concede  that  the  security  is  complete  on  the 
grant  of  the  mortgage  or  charge  and  is  not  invalidated  by  non- 
registry.  It  was  not  denied  that  even  if  the  mortgage  or  deben- 
ture had  been  originally  granted  to  a  director  or  officer  of  the 
company,  and  had  been  subsequently  bona  fide  transferred  to  a 
third  party,  it  was  good  in  the  hands  of  the  transferees  though  it 
had  never  been  registered.  The  statute  imposes  penalties  on 
directors,  managers,  and  officers  of  the  company  for  knowingly 
and  wilfully  permitting  the  omission  to  enter  on  the  register  the 
particulars  required  by  the  43rd  section,  and  if  it  was  intended 
in  addition  to  invalidate  the  unregistered  mortgage  or  charge,  if 
in  the  hands  of  a  director,  manager  or  officer  to  whom  it  had  been 
granted,  the  statute  has  not  said  so. 

It  seems  to  me  that  the  decision  of  Malins  V.C.  in  the  case  of 
In  re  Wynn  Hall  Coal  Company  (1),  so  far  as  it  purports  to  rest  on 
the  construction  of  the  language  of  sect.  43,  cannot  be  sustained. 
Mellish  L.J.  says  in  In  re  Native  Iron  Ore  Company  (2)  that 
the  rule  established  by  the  preceding  cases  "  is  founded  on  a 
perfectly  good  equitable  principle,"  but  what  that  principle  is  I 
have  been  unable  to  discover.  In  the  preceding  part  of  his 
judgment  in  the  same  case  he  puts  it  thus  :  "  It  is  an  estab- 
lished rule  that  where  a  director  or  officer  of  a  limited  company 
advances  money  on  the  security  of  a  debenture  or  mortgage  of 
the  company  and  omits  to  register  it  in  accordance  with  the  Act, 
the  consequence  is  that  he  has  no  charge  against  the  creditors." 
Is  it  then  a  personal  equity  against  the  director  or  officer  ?  It 
may  thus  be  put : — If  the  director  knowingly  and  wilfully  omits 
to  register  he  is  subject  to  a  penalty  of  £50,  and  if  the  omission 
relates  to  a  security  of  his  own,  he  in  addition  loses  his  security. 
If  there  is  no  wilful  omission,  if  it  is  innocent,  as  in  the  present 
instance,  he  nevertheless  loses  his  security  on  some  "  perfectly 
good  equitable  principle." 

(1)  Law  Hep.  10  Eq.  515.  (2)  2  Ch.  D,  345, 
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H.  L.  (E.)  Baggallay  L.J.  took  part  in  the  decision  of  In  re  Native  Iron 
1887  Ore  Company  (1),  and  in  the  subsequent  case,  In  re  South  Dur- 
Weight  ham  Iron  Company  (2),  in  an  elaborate  judgment  he  states  what 
Hoeton  ^e  consi^ers  ^°  be  ^ne  principle  of  the  prior  cases  thus :  "  If  a 
  director  of  a  company  advances  money  to  the  company,  and 

Lord  FitzGerald.  . 

— -  takes  as  security  for  such  advance  a  charge  upon  property 
of  the  company  and  omits  to  register  such  charge,  he  is  not  at 
liberty  to  avail  himself  of  such  security  as  against  the  other 
creditors  of  the  company."  But  on  what  foundation  does  this 
forfeiture  rest  if  not  on  the  language  of  the  statute  ?  And  there 
it  is  not  to  be  found.  It  seems  to  me  that  the  effect  of  these 
prior  decisions  has  been  to  inflict  a  forfeiture  which  the  statute 
does  not  impose,  in  addition  to  the  penalty  which  it  does.  I 
quite  concur  with  my  noble  and  learned  friend  that  we  cannot 
add  to  the  weighty  reasons  of  Sir  George  Jessel  in  the  case  of 
In  re  Globe  New  Patent  Iron  and  Steel  Company  (3),  which,  with 
him,  I  adopt.  The  prior  decisions  may  have  been  wholesome, 
but  they  are  not  warranted  by  the  statute,  and  I  know  of  no 
equitable  principle  on  which  they  can  be  sustained. 

Orders  appealed  from  reversed,  with  a  declaration 
that  the  judgment  of  the  House  was  to  be  without 
prejudice  to  the  question  whether  under  the  par- 
ticular circumstances  of  the  case  the  executors  of 
Stevens  had  priority  of  the  appellants,  which  was 
not  argued  at  the  Bar  or  in  the  Courts  below. 
The  respondents  to  pay  to  the  appellants  the  costs 
in  the  Courts  belotv,  and  also  to  repay  to  the 
appellants  the  costs  which  they  have  paid  in  the 
Courts  below.  The  respondents  Keily  &  Stowell 
to  pay  to  the  appellants  the  costs  of  the  appeal  to 
this  House.  Cause  to  be  remitted  to  the  Chancery 
Division. 

Lords  Journals  13th  June  1887. 

Solicitors  for  appellants:  Burton,  Yeates,  Hart,  &  Burton,  for 
Johnson,  Barclay,  J ohnson,  &  Rogers,  Birmingham. 

Solicitors  for  respondents  Keily  &  Stowell :  J".  J.  Keily. 

(1)  2  Ch.  D.  345.  (2)  11  Oh.  D.  579. 

(3)  48  L.  J.  (Ch.)  295. 
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and  1887 

WILLIAM  BOUCH  SPKOULE     ....    Eespondent.    June  13. 

Company — Bonus  Dividend — Capital  or  Income — Tenant  for  Life  and 
Remainderman. 

A  testator  bequeathed  his  residuary  personal  estate  to  his  executor  T.  B.  in 
trust  for  the  testator's  wife  for  her  life  and  after  her  death  to  T.  B.  Part  of 
the  residuary  estate  consisted  of  shares  in  a  company  whose  directors  had 
power,  before  recommending  a  dividend,  to  set  apart  out  of  the  profits  such 
sum  as  they  thought  proper  as  a  reserved  fund,  for  meeting  contingencies, 
equalizing  dividends  or  repairing  or  maintaining  the  works.  After  the 
testator  s  death  the  directors  of  the  company  proposed  to  distribute  certain 
accumulated  profits  (which  had  been  temporarily  capitalised)  as  a  bonus 
dividend,  to  allot  new  shares  (partly  paid  up)  to  each  shareholder,  and  to 
apply  the  bonus  dividend  in  part  payment  of  the  new  shares.  This 
proposal  was  carried  out,  and  with  T.  B.'s  consent  new  shares  were  allotted 
to  him  and  registered  in  his  name,  the  bonus  dividend  on  the  testator's  old 
shares  being  applied  in  part  payment  of  the  new  shares  : — 

Held,  reversing  the  decision  of  the  Court  of  Appeal  (29  Ch.  D.  635),  that 
looking  at  all  the  circumstances  the  real  nature  of  the  transaction  was 
that  the  company  did  not  pay  or  intend  to  pay  any  sum  as  dividend,  but 
intended  to  and  did  appropriate  the  undivided  profits  as  an  increase  of  the 
capital  stock ;  that  the  bonus  dividend  was  therefore  capital  of  the  testa- 
tor's estate,  and  that  the  life  tenant  was  not  entitled  to  the  bonus  or  the 
new  shares. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (Baggallay, 
Bowen  and  Fry  L.JJ.)  reversing  a  decision  of  Kay  J.  The  facts 
are  set  out  at  length  in  the  report  of  the  judgments  below  (1) 
and  also  in  the  judgments  of  Lords  Herschell  and  Watson  in  this 
House. 

April  5,  8,  9,  12,  1886.  Graham  Hastings  Q.C.  and  William 
Freeman,  for  the  appellants  : — 

The  general  question  raised  by  the  appeal  has  been  settled  by 
a  long  train  of  authorities  beginning  in  the  last  century.  When- 
ever out  of  accumulated  profits,  which  are  part  of  the  capital  of 

(1)  29  Ch.  D.  G35. 


Sproule. 
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H.  L.  (E.)  the  company,  a  dividend  or  bonus  is  declared  in  addition  to  the 
1887  ordinary  dividend,  it  is  an  accretion  to  the  capital,  and  the  corpus 
belongs  to  the  remainderman,  not  to  the  tenant  for  life  :  Brander 
v.  Brander  (1) ;  Irving  v.  Houstoun  (2)  ;  Paris  v.  Paris  (3) ; 
Clayton  v.  Gresham  (4)  ;  Witts  v.  Steere  (5) ;  Barclay  v.  Waine- 
wright  (6)  ;  Hooper  v.  Rossiter  (7)  ;  Ward  v.  Combe  (8) ;  Price  v. 
Anderson  (9)  ;  .Eeb  _parfe  Hodgens,  In  re  Hodgens  (10).  The  only 
case  at  variance  with  the  current  of  authority  is  Preston  v.  Mel- 
ville (11) ;  probably  the  parties  thought  the  decision  not  worth 
contesting.  The  general  principle  was  admitted  in  Plumbe  v. 
Neild  (12)  and  Hollis  v.  Allan  (13).  See  also  Nicholson  v.  Nichol- 
son (14)  ;  McLaren  v.  Stainton  (15)  ;  In  re  Hopkins'  Trusts  (16) ; 
Straker  v.  Wilson  (17) ;  2  Lindley  on  Partnership  3rd  ed.  p.  1121. 
In  the  present  case  the  bonus  was  declared  with  a  direction  to> 
appropriate  it  in  a  particular  way,  i.e.  as  capital.  Secondly,  if  it 
be  not  all  capital  there  should  be  an  apportionment  according  as- 
the  profit  accrued  during  the  testator's  life  or  afterwards  :  Carr  v. 
Griffith  (18).  Under  the  Apportionment  Act  the  bonus  should  be 
treated  as  accruing  due  from  day  to  day  since  the  last  distribution 
in  1872.  If  this  cannot  be  done  by  reason  that  it  is  not  expressed 
to  be  paid  in  respect  of  any  particular  period,  yet  apart  from  the- 
Act  there  should  be  an  apportionment  of  what  was  earned  in  the 
lifetime  of  the  testator  and  what  has  been  earned  since. 

Bigby,  Q.C.,  and  H.  B.  Buckley,  for  the  respondent : — 

A  bonus  dividend  becomes  income  as  soon  as  it  is  declared 
whether  as  bonus  or  dividend,  unless  the  company  makes  it 
capital.  In  this  case  it  was  made  capital  by  the  trustees,  not  by 
the  company.  It  makes  no  difference  that  the  dividend  arose 
from  accumulations  made  during  the  testator's  life.  Irving  v. 
Houstoun  (2)  is  a  binding  decision  only  as  to  bank  stock.    It  is- 

(1)  4  Ves.  800.  (10)  11  Ir.  Eq.  99. 

(2)  4  Paton,  Sc.  App.  52  i.  (11)  16  Sim.  163. 

(3)  10  Ves.  185.  (12)  29  L.  J.  (Ch.)  618. 

(4)  10  Yes.  288.  (13)  14  W.  E.  980. 

(5)  13  Ves.  363.  (14)  30  L.  J.  (Ch.)  617. 

(6)  14  Ves.  66.  (15)  3  D.  F.  &  J.  202. 

(7)  M'Cl.  527.  (16)  Law  Rep.  18  Eq.  696. 

(8)  7  Sim.  634.  (17)  Law  Rep.  6  Ch.  503. 

(9)  15  Sim.  473.  (18)  12  Ch.  D.  655. 


VOL.  XII.]  AND  PKIVY  COUNCIL.  387 

impossible  to  extract  any  principle  from  the  series  of  authorities 
cited  by  the  appellants,  some  of  which  are  admittedly  in  favour 
of  the  respondent.  The  question  always  is  whether  the  profits 
have  been  capitalised  by  the  company :  In  re  Barton's  Trust  (1). 
See  also  In  re  Hopkins'  Trusts  (2) ;  Olive  v.  Olive  (3) ;  Wright  v. 
Tuekett  (4)  ;  and  Bates  v.  Mackinley  (5).  The  two  operations 
of  distributing  the  bonus  of  £1500  and  issuing  the  new  shares 
are  separable.  There  was  no  obligation  to  invest  the  £1500 
in  new  shares ;  the  tenant  for  life  was  entitled  to  take  it.  But 
since  the  trustee  so  invested  it  the  new  shares  belong  to  the 
tenant  for  life,  having  been  bought  with  her  money.  The 
Apportionment  Act  does  not  apply  to  such  a  case  as  the  present. 

Freeman,  replied. 

The  House  took  time  for  consideration. 

1887.  June  13.  Loed  Herschell  : — 

My  Lords,  this  appeal  arises  upon  a  case  stated  for  the  opinion 
of  the  Court  to  determine  whether  a  bonus  of  £2  10s.  per  share, 
sanctioned  in  the  circumstances  I  shall  afterwards  mention,  on 
600  shares  in  the  Consett  Iron  Company  Limited,  was  income  of 
the  estate  of  William  Bouch,  or  was  capital  of  that  estate. 

William  Bouch,  who  died  on  the  19th  of  January  1876,  by  his 
will  bequeathed  all  the  residue  of  his  personal  estate  to  Sir 
Thomas  Bouch  upon  trust  to  convert  the  same  into  money,  or 
with  the  consent  of  Jane  Bouch  (the  testator's  wife)  to  allow  the 
same  to  remain  unconverted ;  and  upon  further  trust  to  permit 
his  said  wife  to  receive  the  interest,  dividends,  and  annual  income 
of  the  said  personal  estate  during  her  life ;  and,  subject  thereto, 
he  bequeathed  the  residue  of  his  personal  estate  to  Sir  Thomas 
Bouch  absolutely. 

Part  of  the  residuary  personal  estate  of  William  Bouch  con- 
sisted of  600  shares  of  £10  each  in  the  Consett  Iron  Company, 
upon  which  £7  10s.  per  share  had  been  paid.  These  shares  were, 
with  the  consent  of  Jane  Bouch,  allowed  to  remain  unconverted, 

(1)  Law  Rep.  5  Eq.  238,  244.  (3)  Kay,  600. 

(2)  Law  Hep.  18  Eq.  696.  (  !)  1  J.  &  11.  266. 

(5)  31  Beav.  280. 


H.  L.  (E.) 
1887 

Bouch 
v. 

Sproule. 
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H.  L.  (E.)  and  she  received  the  dividends  thereon  during  her  life.  Sir 
1887  Thomas  Bouch  died  on  the  30th  of  October  1880,  having  by  his 
Bouch  appointed  the  appellants  his  executors  and  trustees.  Jane 

Speoulb    Bouch,  the  tenant  for  life,  died  on  the  22nd  of  February  1883, 
having  by  her  will  appointed  the  respondent  her  executor. 

The  Consett  Iron  Company  was  incorporated  in  the  year  1864, 
with  a  capital  of  £400,000,  divided  into  £10  shares.  The  articles 
of  association  provided  that  whenever  the  net  profits  of  the  com- 
pany during  any  financial  year  ending  the  30th  of  June  would 
admit,  the  directors  should  recommend  to  the  meeting  to  declare 
a  dividend  on  the  company's  capital,  and  thereupon  it  should  be 
competent  at  such  meeting  to  make  and  declare  a  dividend  of 
such  amount,  and  payable  at  such  time,  as  the  meeting  should 
determine.  The  109th  article  was  as  follows :  "  The  directors 
may,  before  recommending  any  dividend  set  aside  out  of  the 
profits  of  the  company  such  sum  as  they  think  proper  as  a  re- 
served fund  for  meeting  contingencies  or  for  equalising  dividends, 
or  for  repairing  or  maintaining  the  works  connected  with  the 
business  of  the  company,  or  any  part  thereof ;  and  the  directors 
may  invest  the  sum  so  set  apart  as  a  reserved  fund  upon  such 
securities  or  in  such  manner  as  they  may  think  proper."  The 
capital  of  the  company  was  afterwards  increased  to  £552,000  by 
additions  of  6000  and  9200  new  shares  of  £10  each  with  £7  10s. 
per  share  paid  thereon.  In  the  accounts  of  the  company  for 
the  year  beginning  the  30th  of  June  1874  there  stood  to  the 
credit  of  a  reserve  fund  £100,000,  made  up  from  undivided  profits 
of  previous  years,  and  there  stood  to  the  credit  of  another  fund, 
styled  "  undivided  profit,"  a  further  sum  of  £6203  12s.  In  August 
1880  the  £100,000  still  stood  to  the  credit  of  the  "  reserve  fund," 
and  in  addition  to  the  profits  of  the  previous  year  £36,070  Is.  Sd. 
was  standing  to  the  credit  of  the  "  undivided  profit "  fund. 

The  report  of  the  directors  of  the  12th  of  August  1880,  after 
recommending  that  the  profits  of  the  previous  year  should  be 
appropriated  to  the  payment  of  a  certain  dividend,  and  that 
£7246  4s.  5d.  should  be  carried  forward  as  undivided  profit,  pro- 
ceeded as  follows  :  "  Your  directors  feel  that  the  time  is  now 
come  when  they  may  safely  recommend  some  permanent  appro- 
priation of  the  £100,000  standing  to  credit  of  reserve  fund,  and 


VOL.  XII.] 


AND  PKIVY  COUNCIL. 


389 


V. 

Spboule. 


Lord  Herschell. 


of  a  considerable  portion  of  the  undivided  profit  fund.  They,  h.  L.  (E.) 
therefore,  propose  that  the  reserve  fund,  £100,000,  and  £38,000  1887 
out  of  the  £43,316  6s.  Id.  (to  which  the  undivided  profit  would  bouch 
be  brought  up  by  the  mode  of  appropriating  this  year's  profit 
previously  recommended),  making  together  £138,000,  shall  be 
distributed  as  a  bonus  dividend  of  £2  10s.  per  share,  equalling 
£7  10s.  in  respect  of  every  three  existing  shares ;  but  as  the 
company's  operations  render  it  desirable  to  raise  an  equal  amount 
as  capital  account,  your  directors  propose  that  there  be  created 
18,400  new  shares  of  £10  each,  with  £7  10s.  per  share,  payable 
concurrently  with  the  payment  of  the  bonus  dividend.  This 
would  allow  of  one  new  share  being  allotted  in  respect  of  every 
three  existing  shares,  and  the  bonus  dividend  would  pay  the 
£7  10s.  on  each  such  new  share.  Your  directors  propose  that  the 
bonus  dividend  and  the  call  of  £7  10s.  per  new  share  be  made  pay- 
able on  the  30th  of  September,  the  members  registered  in  the 
company's  books  on  the  25th  of  September  being  treated  as  those 
entitled  to  such  dividend  and  to  the  allotment  of  new  shares. 
They  also  propose  that  the  new  shares  shall  take  dividend  from 
the  1st  of  July  1880,  as  if  the  £7  10s.  per  share  had  been  paid 
up  on  that  date.  They  will,  therefore,  stand  on  an  equal  footing 
with  the  present  shares  in  regard  to  all  dividends  beyond  that 
about  to  be  declared.  Every  member  of  the  company  on  the 
25th  of  September  would  consequently  receive  one  new  £10  share 
in  respect  of  every  three  shares  he  then  holds,  such  new  share 
having,  like  the  existing  shares,  £7  10s.  paid  thereon." 

On  the  4th  of  September  1880  the  directors'  report  and 
accounts  were  received  and  adopted,  and  a  special  resolution  was 
passed  adding  to  the  articles  of  association  a  new  article,  em- 
powering the  directors,  with  the  sanction  of  the  company  in 
general  meeting,  to  declare  a  bonus  to  be  paid  to  the  members  in 
proportion  to  their  shares  out  of  the  reserve  fund,  or  out  of  any 
other  accumulated  profits  of  the  company.  Special  resolutions 
were  also  passed  sanctioning  the  creation  of  capital  and  its  allot- 
ment in  the  manner  recommended  by  the  directors. 

At  a  meeting  of  the  company  on  the  25th  of  September  1880 
these  resolutions  were  confirmed,  and  a  resolution  was  passed 
sanctioning  the  payment  of  a  bonus  of  £2  10s.  per  share  out  of 
the  £100,000  standing  to  the  credit  of  the  reserve  fund,  and 
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H.  L.  (E.)  £38,000  part  of  the  undivided  profit  then  in  hand.    On  the  same 
1887  day  the  registrar  of  the  company  sent  to  the  shareholders,  in- 
j^^H  eluding  Sir  Thomas  Bouch  (in  whose  name  the  600  shares  belong- 
ed v-  ins:  to  William  Bouch's  estate  were  registered),  a  letter  enclosing 

SPKOULE.  °  i-ii 

  a  warrant  and  forms  relating  to  the  new  shares. 

  '     The  letter  was  in  the  following  terms  :  "  I  am  instructed  to 

inform  you  that  in  accordance  with  the  special  resolutions  con- 
firmed at  the  meeting  of  the  company  held  this  day,  the  directors 
have  in  respect  of  the  600  shares  now  registered  in  your  name, 
allotted  to  you  200  new  shares  of  £10  each,  subject  to  the  sum  of 
£7  10s.  per  share  being  paid  up  thereon  on  or  before  the  30th 
instant,  and  I  enclose  you  a  bonus  dividend  warrant  payable  on 
that  date  for  £1500,  which  you  will  be  good  enough  to  sign  and 
return  to  me  by  Thursday  next,  when  the  amount  will  be  applied 
in  payment  of  £7  10s.  per  share  on  your  above  named  new  shares. 
Begarding  the  registration  of  these  new  shares,  I  have  to  explain 
that  if  you  desire  to  have  all  that  you  are  entitled  to  registered 
in  your  own  name,  you  must  fill  up  and  sign  the  enclosed  form 
No.  1.  If  you  desire  to  have  all  or  part  registered  in  some  other 
name,  form  No.  2  must  be  filled  up  and  signed  both  by  yourself 
and  by  the  person  in  whose  name  the  shares  or  any  of  them  are 
to  be  registered."  The  enclosed  form  No.  1  was  as  follows : — 
"  Gentlemen — I  hereby  accept  the  200  new  shares  which  have 
been  allotted  to  me,  subject  to  the  conditions  on  which  they  are 
issued,  and  request  that  the  whole  be  registered  in  my  own 
name."  This  was  signed  and  returned  by  Sir  Thomas  Bouch. 
He  also  signed  and  returned  the  enclosed  warrant,  which  was  in 
the  following  form : — 

"  Consett  Iron  Company,  Limited. 
Bonus  dividend  warrant  of  £2  10s.  per  share  payable  on  the 
30th  of  September  1880. 
To  the  members  registered  in  the  company's  books  on  the 
25th  of  September  1880. 

No.  102. 

Name  of  member — Thomas  Bouch  Esq. 
Number  of  shares — 600. 

Amount  of  bonus  dividend — One  thousand  five  hundred  pounds. 

(Signed)  Wm.  Cockburn,  Begistrar. 
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I  hereby  authorize  and  request  you  to  apply  the  above  amount  H.  L.  (E.) 
in  payment  of  the  call  of  £7  10s.  per  share  on  the  200  new  shares  1887 
that  have  been  allotted  to  me  in  accordance  with  the  special  bouch 

resolutions  passed  at  the  ordinary  general  meeting  of  the  com-  Sproule 

panv  held  on  the  4th  of  September,  and  confirmed  at  the   

1       J  1  Lord  Herschell. 

extraordinary  general  meeting  held  on  the  25th  of  September   

1880. 

Signature  of  member  .... 
N.B.  This  warrant  must  be  signed  and  sent  to  the  registrar 
Mr.  Wm.  Cockburn,  33,  Westgate  Eoad,  Newcastle-on-Tyne,  on 
or  before  the  30th  of  September  1880." 

The  200  new  shares  were  accordingly  registered  in  the  name  of 
Sir  Thomas  Bouch,  and  £7  10s.  was  credited  as  paid  on  each 
share.  The  dividends  on  these  new  shares,  as  well  as  on  the 
original  shares,  were  paid  to  Jane  Bouch,  the  tenant  for  life,  down 
to  the  last  dividend  day  prior  to  her  death. 

It  is  to  be  observed  that  before  the  allotment  of  the  new  shares 
in  1880,  the  shares  of  the  company  were  at  a  premium  of  about 
£21  per  share,  but  immediately  after  such  allotment  they  fell  to 
£14  per  share  premium. 

The  case  came,  in  the  first  instance  before  Mr.  Justice  Kay. 
He  considered  that  it  might  be  open  to  doubt  whether  the  bonus 
at  the  time  it  was  declared  belonged  to  the  tenant  for  life,  or  was 
to  be  regarded  as  an  accretion  to  capital,  though,  on  the  authority 
of  Paris  v.  Paris  (1)  he  inclined  to  the  latter  opinion.  But  he 
came  to  the  conclusion  that  the  bonus  had  been  capitalised  with 
the  consent  of  the  tenant  for  life,  and  that  she  had  agreed  that 
the  shares  should  be  treated  as  capital  of  the  testator's  estate,  so 
as  to  avoid  raising  this  question. 

The  Court  of  Appeal  reversed  this  judgment.  They  held  that 
there  was  no  evidence  to  shew  that  the  tenant  for  life  had 
agreed  to  relinquish  any  of  her  rights,  and  that  the  bonus  be- 
longed to  her,  and  having  been  invested  by  the  trustees  in  shares 
of  the  Consett  Company,  those  shares  became  her  property. 

I  quite  concur  with  the  Court  of  Appeal  in  thinking  that  there 
is  no  evidence  that  the  tenant  for  life  relinquished  her  right  to 
the  bonus  if  she  was  ever  entitled  to  it.    And,  in  my  judgment, 

(1)  10  Veai  185. 
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H.  L.  (E.)  the  sole  question  for  determination  is  whether  this  bonus  is  to  be 

1887  regarded  as  income  passing  to  the  tenant  for  life  under  the  trusts 

Bouch  °f  the  will,  or  an  accretion  to  capital,  to  the  income  of  which  alone 

Speoule  s^e  was  entikLe^> an(^  which  enured  after  her  death  for  the  benefit 

— -  of  the  remainderman. 

Lord  Herschell. 

  I  think  this  is  a  question  of  very  considerable  difficulty.  It 

was  argued  at  your  Lordships'  bar  on  behalf  of  the  appellants 
that  it  was  really  settled  in  their  favour  by  authority.  It  was 
said  to  be  well  established  that  where  a  dividend  or  bonus  ap- 
peared to  be  declared  out  of  accumulated  profits,  which,  de  facto, 
had  formed  part  of  the  capital  of  the  company,  it  must  be  treated 
as  an  addition  to  capital,  and  that  the  tenant  for  life  was  not 
entitled  to  it. 

If  I  thought  that  any  such  rule  had  been  established  and  were 
applicable  to  the  circumstances  of  the  present  case,  I  should  cer- 
tainly advise  your  Lordships  to  decide  in  accordance  with  it, 
whatever  I  might  think  of  its  expediency.  The  division  of  the 
enjoyment  of  property  between  a  tenant  for  life  and  a  remainder- 
man is  itself  artificial,  and  if  any  artificial  rule  has  been  esta- 
blished regulating  such  enjoyment,  every  settlor  or  testator  may 
well  be  presumed  to  have  intended  that  the  objects  of  his 
bounty  should  share  its  benefits  according  to  this  rule.  I  may 
observe,  however,  at  the  outset,  that  there  would  often  be  con- 
siderable difficulty  in  the  application  of  the  suggested  rule, 
and  that  it  does  not  appear  to  rest  on  any  satisfactory  basis  of 
principle. 

I  will  proceed  now  to  consider  the  authorities  relied  on.  The 
earliest  of  these  was  Brander  v.  Brander  (1),  decided  in  1799. 
The  Bank  of  England  having  paid  out  of  their  funds  for  the 
public  service  £1,000,000,  received  £1,125,000  Three  per  Cent. 
Annuities.  These  they  resolved  to  distribute  pro  rata  among 
the  then  proprietors  of  Bank  Stock.  The  question  arose  whether 
the  proportion  allotted  to  the  testator's  representatives  was  to  be 
regarded,  as  between  the  tenant  for  life  and  remainderman,  as 
income  or  capital.  Lord  Bosslyn  took  the  latter  view.  He  said : 
"  If  I  am  to  go  upon  principle,  I  must  hunt  it  back,  and  see  to 
what  part  of  that  saving  each  is  entitled.    I  have  often  considered 

(1)  4  Yes.  800. 
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this  question,  and  it  seemed  to  me,  in  all  the  different  ways  I  H.  L.  (E.) 
could  turn  the  consideration  of  it,  that  there  was  no  way  to  be  1887 
taken  but  to  consider  it  as  an  accretion  to  the  capital."  Lord  bouch 
Justice  Fry  says  that  the  principle  of  this  decision  was,  that  what 
the  company  says  is  income  shall  be  income,  and  what  it  says  is 
capital  shall  be  capital.  "  The  Lord  Chancellor,"  he  says,  "  seems 
to  have  proceeded  on  the  ground  that  the  original  £1,000,000 
was  part  of  the  capital  of  the  Bank ;"  and  then,  after  quoting 
from  his  judgment  the  words  I  have  just  read,  he  adds  :  "  If  that 
were  so,  it  follows  that  the  Bank  was  distributing  amongst  its 
proprietors  that  which  had  been  returned  by  the  Government  in 
satisfaction  for  the  outlay  of  a  part  of  its  capital."  I  cannot 
concur  in  this  view  of  Brander  v.  Brander  (1).  It  does  not 
appear  to  me  to  have  proceeded  on  any  such  principle.  The 
company  had  in  no  way  said  that  either  the  £1,000,000  which 
had  been  advanced  for  the  public  service,  or  the. annuities  which 
were  received  in  return  for  it,  should  be  capital.  Moreover,  it  is 
to  be  observed  (and  the  importance  of  this  will  be  seen  when  we 
come  to  consider  the  scope  of  this  authority  and  of  those  which 
have  followed  it),  that  the  Bank  could  not  have  declared  that 
either  of  these  sums  should  be  added  to  or  form  part  of  its 
capital  properly  so  called,  for  the  Bank  had  no  power  (as  is 
pointedly  stated  in  the  case)  to  increase  its  capital,  except  by 
obtaining  an  Act  of  Parliament. 

I  think  the  decision  in  Brander  v.  Brander  (1)  proceeded  on 
the  ground  which  Lord  Justice  Fry  accurately  states  as  the 
foundation  of  the  judgment  in  Irving  v.  Iloustoun  (2),  viz.,  that  the 
accumulated  profits  had  become  part  of  the  floating  capital  of 
the  concern.  But  they  had  become  so,  not  by  reason  of  any 
declaration  of  the  company  that  they  should  be  so,  but  only  in 
the  sense  that,  having  accumulated,  they  were,  de  facto,  used  as 
part  of  its  capital.  In  this  sense,  however,  all  accumulated 
profits  which  are  in  use  for  the  purposes  of  the  business  of  any 
company,  may  equally  be  said  to  form  part  of  its  floating  capital. 
And  1  think  that  the  learned  counsel  for  the  appellants  were 
well  founded  in  saying  that  the  greater  part,  if  not  the  whole 
of  the  accumulated  profits  of  the  Consett  Iron  Company,  the 
(1)  4-  Ves.  800.  (2)  1  Paton,  Sc.  App.  521. 
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H.  L.  (E.)  division  of  which  has  given  rise  to  this  controversy,  were  in  this 
1887  sense  a  portion  of  the  capital  of  the  company. 
Bough  I  Pass  110 w  to  the  case  of  Irving  v.  Houstoun  (1),  the  most  im- 
portant of  the  series,  for,  being  a  decision  of  this  Honse,  your 
Lordships  are  bound  by  it.  In  that  case  the  Bank  of  Scotland 
had  passed  a  resolution  that  an  extraordinary  dividend  .or  bonus 
should  be  given  to  proprietors  holding  stock  on  the  1st  of  June. 
Lord  Eldon  in  delivering  his  opinion  in  this  House,  after  stating 
that  Brander  v.  Br  cinder  (2)  had  been  frequently  acted  upon,  and 
pointing  out  the  inconvenience  of  having  a  different  law  as  to 
English  and  Scotch  bank  stock,  proceeded  as  follows :  "  It  is 
impossible  to  deny  that  great  difficulties  attend  this  matter ;  the 
proper  question  is  on  which  side  the  fewest  difficulties  lie.  The 
Bank  of  England,  to  which  the  Bank  of  Scotland  is  similar  in 
this  respect,  has  a  capital  limited  by  Parliament  to  a  certain 
amount.  This  limitation,  if  strictly  adhered  to,  would  have  this 
inconvenience  attached  to  it,  that  circumstances  might  occur 
to  oblige  them  to  reduce  their  ordinary  dividends.  Therefore 
it  is  that  these  companies  have  what  is  termed  their  floating 
capital,  which  they  lay  out  in  the  purchase  of  Exchequer  and 
Navy  bills,  in  discounts  and  in  every  species  of  property  that  can 
be  turned  into  cash  at  pleasure.  Every  person  who  buys  bank 
stock  is  aware  of  this  ;  and  if  he  gives  the  life  interest  of  his 
estate  to  any  one,  it  can  scarcely  be  his  meaning  that  the  life- 
renter  should  run  away  with  a  bonus  that  may  have  been  accu- 
mulating on  the  capital  for  half  a  century."  Lord  Kosslyn,  the 
only  other  learned  Lord  who  expressed  an  opinion,  said  :  "  When 
I  first  came  to  consider  the  case  of  Brander  v.  Brander  (2),  I 
thought  it  would  be  necessary  to  learn  what  part  of  the  bonus 
had  accumulated  before  the  testator's  death,  and  what  since,  to 
do  justice  between  the  claimants.  The  Bank  were  very  much 
alarmed  when  I  hinted  at  any  intention  of  that  kind.  On  con- 
sidering the  matter  maturely  in  all  its  consequences,  the  judg- 
ment was  pronounced  in  that  case." 

The  decision  in  Irving  v.  Houstoun  (1)  was  followed  in  1804  in 
Paris  v.  Paris  (3),  and  again  in  Clayton  v.  Gresliam  (4),  though 

(1)  4  Paton,  Sc.  App.  521.  (3)  10  Ves.  185. 

(2)  4  Yes.  800.  (4)  10  Yes.  288. 
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in  the  former  case  the  Lord  Chancellor  said  that  he  had  great   H.  L.  (E.) 
difficulty  in  stating  the  principle  that  led  to  the  earlier  decisions.  1887 
It  was  further  followed  in  1807,  in  Witts  v.  Steere  (1)  ;  and  again  bough 
in  1847,  in  the  case  of  Ex  parte  Hodgens,  re  Hodgens,  (2),  where 
the  directors  of  the  Bank  of  Ireland  having  decided,  "  on  account 
of  the  favourable  result  of  the  last  four  years,"  to  recommend 
a  bonus  of  5  per  cent,  in  addition  to  the  ordinary  dividend  of 
4  per  cent.,  Lord  Chancellor  Brady  held  that  this  bonus  must  be 
considered  as  capital.  But  a  disposition  was  early  shewn  to  limit 
the  operation  of  the  rule  laid  down  in  Brander  v.  Brander  (3), 
and  adopted  by  this  House  ;  and  it  is  manifest  that  from  the  first 
it  was  felt  not  to  rest  on  any  stable  principle.   Thus,  in  Barclay 
v.  Wainewright  (4),  the  directors  of  the  Bank  of  England  declared 
a  dividend  of  5  per  cent,  interest  and  profits  for  the  half  year.  It 
was  contended  that  as  this  exceeded  their  ordinary  dividend  of 
per  cent.,  a  portion  of  it  must  be  considered  as  arising  from 
accumulated  profits,  and  therefore  treated  as  capital.  Lord  Eldon, 
in  repelling  this  contention,  said  :  "  If  it  be  contended  that  any 
part  of  the  5  per  cent,  is  given  out  of,  or  to  be  paid  from,  capital, 
a  case  must  be  brought  before  the  Court,  either  making  that  out 
by  evidence,  or  under  circumstances  forming  a  fair  ground  for 
inquiry.    But  as  the  case  now  stands,  I  have  no  means  of  consi- 
dering it  as  more  or  less  than  a  declaration  in  the  due  execution 
of  the  right  'and  duty  of  the  bank  that  the  dividend,  which  the 
proprietors  ought  to  receive,  is  a  half-yearly  dividend  of  5  per 
cent."    And,  again  in  Preston  v.  Melville  (5),  the  directors  of  the 
Bank  of  England  having  declared  a  dividend  of  £3  10s.  per  cent, 
out  of  interest  and  profits  for  the  half-year,  and  in  addition 
thereto,  a  bonus  out  of  interest  and  profits  of  1  per  cent.,  the 
Vice-Chancellor  of  England  held  the  tenant  for  life  entitled 
to  both.    It  is  to  be  noted  that  here,  as  in  the  case  just  cited, 
there  was  nothing  to  shew  that  the  bonus  was  to  be  paid  out 
of  accumulated  profits.    Lord  Justice  Fry,  commenting  in  the 
Court  below  on  the  several  cases  to  which  I  have  referred,  says : 
"  These  cases,  however  binding  they  may  be  under  similar 

(1)  13  Ves.  3G3.  (3)  4  Yes.  800. 

(2)  11  Ir.  Eq.  99.  (4)  L4  Ves.  66,  80. 

(5)  16  Sim.  163. 
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H.  L.  (E.)  circumstances,  with  regard  to  the  same  stocks,  certainly  do  not 
1887  appear  to  us  to  support  to  any  extent  the  proposition  now  under 
B^ch  investigation"  (i.e.,  that  the  authorities  have  established  a  rule 
that  where  a  sum  is  paid,  whether  called  bonus  or  dividend,  out 
of  the  accumulations  of  profits  in  previous  years,  it  must  be  taken 
as  a  payment  out  of,  or  on  account  of,  capital).  "  The  last  case, 
viz.,  that  of  Preston  v.  Melville  (1),  seems  to  lean  strongly  in  the 
other  direction."  Unwilling  as  I  confess  myself  to  be  to  apply 
the  decision  in  Irving  v.  Houstoun  (2),  in  any  case  where  I  am  not 
bound  to  do  so,  I  feel  some  difficulty  in  limiting  it  to  the  extent 
suggested  by  the  Lord  Justice,  when  I  consider  the  language  used 
by  Lord  Eldon  and  Lord  Bosslyn.  Their  language  seems  equally 
applicable  to  any  company  unable  to  increase  its  capital,  which 
uses,  and  is  known  to  use  (as  many  companies  are)  accumulated 
profits  for  capital  purposes.  I  may  add  that,  for  the  reason  I 
have  noted  above,  Preston  v.  Melville  (1)  appears  to  me  to  be 
in  complete  harmony  with  the  earlier  authorities. 

It  seems  clear  that  the  decision  in  Irving  v.  Houstoun  (2)  was  not 
considered  as  applicable  only  to  bank  dividends.  It  was  followed, 
as  Lord  Justice  Fry  has  pointed  out,  in  the  case  of  other  com- 
panies. Thus  in  Ward  v.  Combe  (3)  the  question  arose  in  1836 
in  respect  of  certain  settled  shares  in  the  London  Assurance  Com- 
pany. At  a  court  in  1835  the  ordinary  dividend  of  £1  a  share 
was  voted,  and  by  another  resolution  on  the  same  day  it  was  pro- 
vided that  a  sum  at  the  rate  of  £12  per  share  should  be  taken 
out  of  the  profits  of  the  company  and  divided  amongst  the  share- 
holders. The  Vice-Chancellor  held  that  the  £12  a  share  was 
capital ;  and  he  observed  that  there  was  nothing  to  shew  at  what 
time  the  profits  out  of  which  the  sum  was  taken  arose,  and  that 
they  might  have  been  profits  that  had  lain  •  dormant  for  a  series 
of  years.  It  may  be  doubted  whether  this  decision  is  altogether 
consistent  with  that  in  Preston  v.  Melville  (1),  already  alluded  to. 
But  it  is  a  clear  recognition  of  the  doctrine  that  a  division  of 
accumulated  profits  amongst  the  shareholders  is  to  be  regarded  as 
given  by  way  of  increase  of  capital.  It  is  true,  indeed,  as  Lord 
Justice  Fry  says,  that  in  Price  v.  Anderson  (4),  the  same  Vice- 

(1)  16  Sim.  163.  (3)  7  Sim.  634. 

(2)  4  Paton,  Sc.  App.  521.  (4)  15  Sim.  473. 
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Company,  whose  practice  was  to  declare  dividends  on  their  stock  1887 

half-yearly,  and  bonuses  at  intervals  of  two  or  more  years,  that  Bouch 

a  dividend  of  £12  10s.  per  cent,  declared  in  1846,  in  addition  SpEouLE 

to  the  ordinary  dividend,  belonged  entirely  to  the  tenant  for  life.   

J  .  Lord  Herschell. 

But  it  will  be  observed,  on  examining  the  report,  that  where  the   

same  company  in  1840  had  resolved  that  in  addition  to  the  ordi- 
nary dividend  of  £2  10s.  per  cent,  a  distribution  of  5  per  cent, 
out  of  accumulated  profits  be  made  to  the  proprietors,  the  Vice- 
chancellor  held  that  as  this  was  not  made  as  dividend,  it  must 
be  considered  capital,  and  ordered  it  to  be  invested.  The  dis- 
tinction apparently  was  that  in  this  case  the  dividend  in  terms 
was  paid  out  of  accumulated  profits,  and  was  not  expressed  to  be 
a  dividend. 

I  think,  therefore,  that  Irving  v.  Houstoun  (1)  must  still  be 
regarded  as  good  law,  unaffected  by  any  counter-current  of 
authority.  But  it  is,  in  my  opinion,  an  authority  governing 
only  a  case  similar  in  its  facts;  that  is  to  say,  a  case  where  the 
company  has  no  power  to  increase  its  capital,  but  has  accumu- 
lated profits  and  used  them,  in  fact,  for  capital  purposes,  and 
afterwards  distributes  these  profits  amongst  the  proprietors.  I 
think  it  will  be  seen  that  there  is  a  substantial  reason  for  the 
limitation  I  have  suggested. 

I  quite  agree  with  the  Court  below  that,  apart  from  the  autho- 
rities to  which  I  have  alluded,  the  general  principle  for  the 
determination  of  such  a  question  as  that  before  us,  and  in  my 
opinion  the  only  sound  principle,  is  that  which  is  well  expressed 
in  the  judgment  of  Lord  Justice  Fry  :  "  When  a  testator  or  settlor 
directs  or  permits  the  subject  of  his  disposition  to  remain  as 
shares  or  stocks  in  a  company  which  has  the  power  either  of  dis- 
tributing its  profits  as  dividend  or  of  converting  them  into  capital, 
and- the  company  validly  exercises  this  power,  such  exercise  of  its 
power  is  binding  on  all  persons  interested  under  the  testator  or 
settlor  in  the  shares,  and  consequently  what  is  paid  by  the  com- 
pany as  dividend  goes  to  the  tenant  for  life,  and  what  is  paid  by 
the  company  to  the  shareholder  as  capital,  or  appropriated  as  an 
increase  of  the  capital  stock  in  the  concern,  enures  to  the  benefit 
(1)  4  PatoB,  Sc.  App.  521, 
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H.  L.  (E.)  of  all  who  are  interested  in  the  capital."    And  it  appears  to  me 

1887  that  where  a  company  has  power  to  increase  its  capital  and  to 

Bouch  appropriate  its  profits  to  such  increase,  it  cannot  be  considered 

Spkoule  as  navm&  intended  to  convert,  or  haying  converted,  any  part  of 

— - ,  its  profits  into  capital  when  it  has  made  no  such  increase,  even  if 

Lord  Herschell.         x  x 

  a  company  having  no  power  to  increase  its  capital  may  be  regarded 

as  having  thus  converted  profits  into  capital  by  the  accumulation 
and  use  of  them  as  such. 

I  come  now  to  the  question  whether  the  company  did  in  the 
present  case  distribute  the  accumulated  profits  as  dividend,  or 
convert  them  into  capital.  And  here  I  find  myself  constrained 
to  differ  from  the  conclusion  at  which  the  Court  of  Appeal 
arrived.  I  think  we  must  look  both  at  the  substance  and  form 
of  the  transaction.  It  is  to  be  observed,  in  the  first  place,  that 
the  amount  of  that  portion  of  the  new  capital  created  which  was 
to  be  paid  up  was  exactly  equal  to  the  amount  of  profits  to  be 
distributed.  And  it  was  obviously  contemplated,  and  was,  I 
think,  certain  that  no  money  would,  in  fact,  pass  from  the  com- 
pany to  the  shareholders,  but  that  the  entire  sum  would  remain 
in  their  hands  as  paid-up  capital.  It  is  said  in  the  judgment 
below  that  a  shareholder  who  refused  to  take  new  shares,  and  to 
fill  up  the  form  of  authority  at  the  foot  of  the  dividend  warranty 
would  have  been  nevertheless  entitled  to  receive  his  dividend 
from  the  company.  I  agree  that  this  is  so.  But  to  my  mind  it 
was  certain,  and  known  to  be  so  by  the  company,  that  no  share- 
holder would  make  such  a  claim.  Take  the  facts  of  the  present 
case  as  an  illustration.  The  holder  of  600  shares  was,  we  will 
assume,  entitled  to  claim  from  the  company  £1500,  and  to  decline 
to  take  any  new  shares.  But  if  he  had  been  indisposed  to  add 
any  new  shares  to  those  he  already  held  he  would  not  have 
dreamed  of  adopting  such  a  course.  By  doing  so  he  would  have 
received  in  cash  £1500  only.  If  his  desire  was  to  have  cash, 
instead  of  the  new  shares,  he  would  have  sold  his  interest  in  the 
new  shares,  and  signed  the  second  form  enclosed  in  the  registrar's 
letter,  and  the  authority  at  the  foot  of  the  dividend  warrant.  For 
he  would  thus  have  obtained  from  a  purchaser,  not  £1500 
but  probably  upwards  of  £4000.  It  is  said  by  Fry,  L.J.,  that 
the  two  transactions,  of  the  payment  of  the  dividend  and  the 
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payment  of  the  call,  could  not  be  carried  into  effect  as  one  opera-  H.  L.  (E.) 
tion,  inasmuch  as,  in  the  case  of  a  person  holding  less  than  three  1887 
shares,  or  holding  a  number  not  a  multiple  of  three,  the  dividends  eotjch 

on  the  odd  share  or  shares  must,  in  the  absence  of  arrangement  Spboule 

with  some  other  member,  have  been  paid  in  cash.    But  it  must   

*    m  1  ...        Lord  Herschell. 

be  remembered  that  the  directors  undertook  to  afford  facilities   

for  the  sale  or  exchange  of  fractional  parts  of  new  shares,  and 
such  arrangements  were  so  obviously  to  the  advantage  of  those 
entitled  to  fractional  parts  of  a  share,  that  it  was  certain  they 
would  be  effected.  I  cannot,  therefore,  avoid  the  conclusion 
that  the  substance  of  the  whole  transaction  was,  and  was  intended 
to  be,  to  convert  the  undivided  profits  into  paid-up  capital  upon 
newly-created  shares.  And  the  form  in  which  the  operations 
were  effected  points  in  the  same  direction.  The  dividend  warrant 
is  not  in  the  ordinary  form.  It  is  assumed  that  it  will  be  signed 
by  the  member  only  at  the  foot  of  the  authority  to  apply  the 
amount  in  payment  of  the  calls  on  the  new  shares.  And  it  is 
intimated  on  the  face  of  it  that  it  must  be  "  signed  and  sent  "  to 
the  registrar  before  the  30th  of  September,  1880.  Moreover,  the 
letter  of  the  registrar  enclosing  it  contains  these  terms,  "  which 
you  will  be  good  enough  to  sign  and  return  to  me  by  Thursday 
next,  when  the  amount  will  be  applied  in  payment  of  £7  10s. 
per  share  on  your  above-named  new  shares."  It  is  to  be 
observed  also  that  although  the  bonus  was  not  sanctioned  until 
September,  and  the  £7  10s.  per  share  was  expressed  to  be  made 
payable  on  the  30th  of  September,  the  new  capital  was  to  rank 
for  dividend  pari  passu  with  the  old  capital  from  the  30th  of 
June  preceding,  which  is  only  explicable  on  the  ground  that 
these  moneys,  in  the  hands  of  the  company,  and  which  were,  in 
fact,  in  use  as  capital,  were  to  be  so  treated  as  from  that  date. 

Upon  the  whole,  then,  I  am  of  opinion  that  the  company  did 
not  pay,  or  intend  to  pay,  any  sum  as  dividend,  but  intended  to 
and  did  appropriate  the  undivided  profits  dealt  with  as  an  increase 
of  the  capital  stock  in  the  concern. 

I  therefore  move  your  Lordships  that  the  judgment  of  the 
Court  below  be  reversed,  and  the  judgment  of  Kay,  J.,  restored, 
and  that  the  respondents  do  pay  the  costs  in  the  Court  of  Appeal, 
and  the  costs  of  this  appeal. 
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H.  L.  (E;)   Loed  Watson  : — 

My  Lords,  I  am  of  opinion,  with  the  learned  judges  of  the 
Bouch      Court  of  Appeal,  that  the  present  case  does  not  come  within  the 
Speoule.    principle  to  which  this  House,  following  the  decision  of  the  Lord 
Chancellor  in  Brander  v.  Brander  (1),  gave  effect  in  the  Scotch 
case  of  Irving  v.  Houstoun  (2). 

In  the  first  of  these  cases  the  Bank  of  England,  and  in  the 
second  the  Bank  of  Scotland,  whose  constitution  gave  them  no 
power  to  increase  their  capital,  had,  nevertheless,  for  a  long 
period  of  years,  retained  and  employed  a  large  amount  of 
accumulated  profits  as  capital,  in  the  course  of  their  business ; 
and  they  ultimately  paid  a  considerable  portion  of  these  accumu- 
lations to  their  shareholders  in  the  shape  of  bonus.  In  Irving  v. 
Houstoun  (2)  the  Lord  Chancellor  (Lord  Eldon)  appears  to  me  to 
have  come  to  the  conclusion  that  the  bonus  belonged  to  the  fiar, 
and  not  to  the  lifer entrix  of  the  testator's  shares  in  the  Bank  of 
Scotland,  upon  two  grounds.  He  expresses  the  opinion,  in  the 
first  place,  that  these  accumulated  profits,  which  he  describes  as 
the  floating  capital  of  the  bank,  were  regarded  by  the  testator 
and  the  other  owners  of  bank  shares,  as  being  in  the  nature  of 
capital;  and  in  these  circumstances,  his  Lordship  says,  "if  he 
(i.e.,  the  testator)  gives  the  life  interest  of  his  estate  to  any  one, 
it  can  scarcely  be  his  meaning  that  the  liferenter  should  run 
away  with  a  bonus  that  may  have  been  accumulating  on  the 
floating  capital  for  half  a  century."  In  the  second  place,  his 
Lordship  intimates  his  opinion  that  on  no  ground  of  equity  could 
it  be  contended  that  the  liferentrix  was  entitled  to  accumulations 
made  during  the  lifetime  of  the  testator;  and  that  an  inquiry 
into  the  precise  amounts  of  profit  which  had  accrued  before 
and  after  the  commencement  of  the  liferent  right  would  lead 
to  inconveniences  which  would  be  intolerable.  The  Earl  of 
Bosslyn,  who  had,  as  Chancellor,  decided  Brander  v.  Brander  (1), 
concurred  in  the  judgment.  His  opinion,  so  far  as  reported, 
proceeds  upon  the  second  ground  stated  by  Lord  Eldon.  He 
said:  "When  I  first  came  to  consider  the  case  of  Brander  v. 
Brander  (1),  I  thought  it  would  be  necessary  to  learn  what  part 
of  the  bonus  had  accumulated  before  the  testator's  death,  and 
(1)  4  Ves.  800.  (2)  4  Paton,  Sc.  App.  521. 
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what  part  since  that  period,  to  do  justice  between  the  claimants.    H.  L.  (E.) 
The  Bank  were  very  much  alarmed  when  I  hinted  any  intention  1887 
of  this  kind.    Upon  considering  the  matter  maturely  in  all  its  Boucn 
consequences,  the  judgment  was  pronounced  in  that  case,  holding 
the  bonus  to  be  an  accretion  to  the  capital." 

The  Consett  Iron  Company,  Limited,  stands  in  a  different 
position  from  these  two  banks.  By  the  109th  of  its  articles  of 
association  the  directors  are  empowered,  before  recommending 
any  dividend,  to  set  aside,  out  of  the  profits  of  the  concern,  such 
sum  as  they  may  think  proper  "  as  a  reserved  fund  for  meeting 
contingencies  or  for  equalising  dividends,  or  for  repairing  or 
maintaining  the  works  connected  with  the  business  of  the  com- 
pany or  any  part  thereof."  The  company  has  likewise  under  its 
articles  the  power,  which  it  exercised  in  1872,  of  increasing  its 
capital  by  the  creation  and  allotment  of  new  shares  to  its 
members  according  to  their  respective  interests,  and  of  crediting 
them  with  a  sum  as  paid  on  each  share  from  its  reserved  or 
undivided  profits.  It  is  also  worthy  of  observation,  although 
in  the  view  which  I  take  of  this  case  the  circumstance  is  not 
material,  that  the  books  of  the  company  were  kept,  and  the 
annual  balance-sheets  issued  to  the  shareholders  prepared  in 
such  a  form  as  to  disclose  the  precise  amount  of  profit  and  loss 
upon  each  year's  trading;  and  that  the  parties  have  consequently 
been  enabled  to  state  in  their  joint  case  the  exact  proportion  of 
the  reserved  profits  in  question  which  accrued  during  the  cur- 
rency of  the  life  tenant's  right.  So  that  the  obstacles  to  an 
inquiry,  which  were  regarded  as  insuperable  in  Brander  v. 
Brander  (1),  and  Irving  v.  Iloustoun  (2),  do  not  exist  in  the 
present  case. 

I  do  not  doubt  that  the  rule  applied  by  this  House  in  Irvine/ 
v.  Iloustoun  (2)  must  receive  effect  in  all  similar  cases.  But  in  a 
case  like  the  present,  where  the  company  has  power  to  determine 
whether  profits  reserved,  and  temporarily  devoted  to  capital 
purposes,  shall  be  distributed  as  dividend  or  permanently  added 
to  its  capital,  the  interest  of  the  life  tenant  depends,  in  my 
opinion,  upon  the  decision  of  the  company.  I  entirely  concur 
in  the  observations  made  upon  this  point  by  Lord  Hatherley 
(1)  4  Ves.  800.  (2)  4  Paton,  Sc.  App.  521. 
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(then  Vice- Chancellor)  in  In  re  Bartons  Trust  (I)  :  "  The 
dividend  to  which  a  tenant  for  life  is  entitled  is  the  dividend 
which  the  company  chooses  to  declare.  And  when  the  company 
meet  and  say.  that  they  will  not  declare  a  dividend,  but  will 
carry  over  some  portion  of  the  half-year's  earnings  to  the  capital 
account  and  turn  it  into  capital,  it  is  competent  for  them,  I 
apprehend,  to  do  so ;  and  when  this  is  done  everybody  is  bound 
by  it,  and  the  tenant  for  life  of  those  shares  cannot  complain." 
In  my  opinion  that  rule  must  obtain,  whether  the  profits  with 
which  the  company  is  dealing  belong  to  the  current  year,  or  have 
been  previously  reserved  for  the  purposes  of  its  business. 

Applying  these  principles  to  the  present  case,  I  am  unable  to 
concur  in  the  view  which  the  Court  of  Appeal  has  taken  of  the 
real  character  of  the  arrangements  under  which  the  Consett  Iron 
Company,  on  the  25th  of  September,  1880,  issued  a  bonus  divi- 
dend warrant,  and  a  relative  allotment  of  new  shares,  to  each  and 
all  of  the  shareholders  of  the  company. 

The  balance-sheet  of  the  company  for  the  year  ending  the 
30th  of  June  1880  states  as  an  asset  a  sum  of  £100,000,  which 
had,  in  the  year  1874,  been  carried  from  the  undivided  profits  of 
previous  years  to  a  reserve  fund,  and  had  subsequently  been 
entered,  under  that  heading,  in  the  books  and  balance-sheets  of 
the  company.  I  do  not  think  (and  so  far  I  agree  with  the  learned 
judges  of  the  Court  of  Appeal)  that  the  mere  fact  of  moneys 
being  taken  from  undivided  profits  and  carried  to  a  reserve  fund 
is  equivalent  to  their  capitalisation.  But  the  whole  or  part  of 
the  reserve  fund  may  be  legitimately  expended  on  the  repair  and 
maintenance  of  works  and  plant,  in  such  a  way  as  to  make  it 
practically  unavailable  for  the  purpose  of  paying  dividend,  so 
long  as  there  is  no  increase  of  the  capital  of  the  company,  and 
the  works  continue  in  operation.  The  balance-sheet  of  the  30th 
of  June  1880  shews  that,  in  point  of  fact,  not  only  the  whole 
reserve  fund  of  £100,000,  but  a  large  additional  sum  of  undivided 
profits  had,  at  that  date,  been  spent  upon,  and  were  represented 
by,  not  cash  or  convertible  securities,  but  the  works  and  plant  of 
the  company. 

In  these  circumstances  it  was  undoubtedly  within  the  power  of 

(1)  Law  Rep.  5  Eq.  244. 
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the  company,  by  raising  new  capital  to  the  required  amount,  to   H.  L.  (E.) 
set  free  the  sums  thus  spent  out  of  the  reserve  fund  and  un-  1887 
divided  profits  for  distribution  among  the  shareholders.    It  was  Bouch 
equally  within  the  power  of  the  company  to  capitalise  these  sums  Sproijle. 
by  issuing  new  shares  against  them  to  its  members  in  proportion  Lord~^son 

to  their  several  interests.    I  am  of  opinion  that  the  latter  alter-   

native  was,  in  substance,  that  which  was  followed  by  the  company. 

The  directors  issued  their  annual  report  on  the  12th  of  August 
1880,  to  which  a  copy  of  the  balance-sheet  was  annexed.  In 
their  report  they  recommended  "  to  the  shareholders  some  per- 
manent appropriation  of  the  £100,000  standing  to  credit  of 
reserve  fund,  and  of  a  considerable  portion  of  the  undivided 
profit  fund."  These  words  do  not  suggest  either  the  realisation 
of  the  works  and  plant  in  which  the  funds  had  been  invested, 
or  the  creation  of  new  shares,  for  the  purpose  of  raising  moneys 
for  distribution  among  the  shareholders.  What  they  do  suggest 
is,  the  permanent  appropriation  of  the  moneys  to  the  capital 
purposes  to  which  they  had  already  been  temporarily  appropri- 
ated. In  order  to  attain  that  object,  the  directors  proposed  that 
the  reserve  fund  and  £88,000  of  undivided  profits,  together 
amounting  to  £138,000,  "  shall  be  distributed  as  a  bonus  dividend 
of  £2  10s.  per  share,  equalling  £7  10s.  in  respect  of  every  three 
existing  shares,  but  as  the  company's  operations  render  it  de- 
sirable to  raise  an  equal  amount  on  capital  account,  your  direc- 
tors propose  that  there  be  created  18,400  new  shares  of  £10  each, 
with  £7  10s.  per  share  payable  concurrently  with  the  payment  of 
the  bonus  dividend.  This  would  allow  of  one  new  share  being 
allotted  in  respect  of  every  three  existing  shares,  and  the  bonus 
dividend  would  pay  the  £7  10s,  on  each  such  new  share."  The 
directors  further  proposed  that  the  bonus  dividend  and  the  call 
of  £7  10s.  per  new  share  should  be  made  payable  on  the  same 
day  ;  that  the  shareholders  whose  names  appeared  in  the  register 
on  the  25th  of  September  1880  should  be  entitled  to  the  dividend 
and  to  the  allotment  of  new  shares ;  and  that  the  new  shares 
should  stand  on  an  equal  footing  with  the  old  as  from  the  1st  of 
July  1880. 

The  report  of  the  directors  was  received  and  adopted,  without 
reservation,  at  the  ordinary  annual  meeting  of  the  company,  held 
upon  the  4th  of  September  1880.     Various  resolutions  were 
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passed  by  the  company  at  that  and  also  at  subsequent  meetings ; 
but  I  do  not  consider  the  terms  of  these  resolutions  as  of  mate- 
rial importance,  because  they  merely  provide  the  requisite 
machinery  for  enabling  the  directors  to  carry  into  effect  the 
scheme  suggested  in  their  report.  For  the  same  reason,  I  do 
not  think  any  importance  can  be  attached  to  the  form  of  the 
dividend  warrant  and  allotment  of  new  shares,  which'  was  sub- 
sequently issued  to  the  shareholders  by  the  officers  of  the  com- 
pany. None  of  these  documents  can,  in  my  opinion,  affect  the 
substance  of  the  scheme,  which  was  recommended  in  the  report 
of  the  directors  and  adopted  by  the  company. 

At  the  time  when  that  scheme  was  submitted,  the  capital  of 
the  company  consisted  of  55,200  shares  of  £10  each,  with  £7  10s. 
paid  up  per  share.  Before  the  proposal  to  issue  new  shares  was 
made,  the  old  shares  were  selling  at  a  premium  of  £21  per  share, 
but  after  the  allotment  of  new  shares  the  premium  fell  to  £14. 
The  executor  of  William  Bouch  held  600  old  shares,  which 
belonged  to  the  remainderman.  The  selling  value  of  these 
shares  was,  in  consequence  of  the  adoption  of  the  new  scheme, 
diminished  by  £4200.  The  bonus  on  the  shares  was  only  £1500 ; 
but  the  value  of  the  200  new  shares,  with  that  sum  imputed  as 
paid  upon  them,  was  £4300.  If  the  company  had  offered  to  its 
members  a  choice  between  the  bonus  dividend  and  new  shares 
with  £7  10s.  paid  on  each,  no  sane  shareholder  would  have 
elected  to  take  the  dividend.  If  William  Bouch's  executor  had 
done  so,  the  life-tenant  would  have  benefited  to  the  extent  of 
£1500,  but  the  estate  of  the  remainderman  would  have  been 
depreciated  in  value  to  the  extent  of  £4200.  I  doubt  whether, 
in  the  case  supposed,  it  would  be  the  duty  of  an  executor  to 
choose  the  bonus  and  reject  the  shares ;  but  I  am  satisfied  that 
in  the  present  case  no  such  option  was  given  by  the  company. 

I  am  unable  to  resist  the  conclusion  that,  in  adopting  the 
scheme  recommended  by  the  directors  the  company  must  have 
intended  that  each  shareholder  should  get  an  allotment  of  new 
shares,  and  that  the  -money  declared  to  be  payable  as  dividend, 
which  was  not  in  the  coffers  of  the  company  and  did  not  exist  in 
a  form  available  for  distribution,  should  not  be  paid  to  the  share- 
holder, but  should  simply,  by  means  of  an  entry  in  the  company's 
books,  be  imputed  in  payment  of  the  call  of  £7  10s.  upon  each 
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new  share.    That  is  plainly  indicated  in  the  report  as  the  neces-   H.  L.  (E.) 
sary  result  of  the  shareholders  agreeing  to  the  proposals  therein  1887 
made.    It  states  expressly  that  if  the  shareholders  sanctioned  bouch 
these  proposals  "  every  member  of  the  company,  on  the  25th  of 
September,  would  consequently  receive  one  new  share  in  respect 
of  every  three  shares  he  then  holds,  such  new  share  having,  like 
the  existing  shares,  £7  10s.  paid  thereon  and  leaving  £2  10s. 
uncalled."    If  I  am  right  in  my  conclusion  the  substantial  bonus 
which  was  meant  to  be  given  to  each  shareholder  was  not  a  money 
payment  but  a  proportional  share  of  the  increased  capital  of  the 
company.    In  that  view  of  the  facts  it  does  not  admit  of  doubt 
that  the  benefit  must  accrue  to  the  remainderman  and  not  to  the 
tenant  for  life. 

I  am  accordingly  of  opinion  that  the  order  of  the  Court  of 
Appeal  ought  to  be  reversed,  and  the  judgment  of  Mr.  Justice 
Kay  restored. 

Lord  Beamwell  : — 

My  Lords,  the  authorities  bearing  on  the  question  in  this  case 
are,  to  my  mind,  very  unsatisfactory.  I  can  deduce  no  principle 
from  them.  Cases  have  been  decided  differently  where  the  facts 
were  the  same,  because  different  words  had  been  used.  This,  in 
my  opinion,  can  never  or  very  rarely  be  right.  There  seems  to 
have  been  a  confused  notion  that  undivided  profits  at  some  time 
and  somehow  became  capital. 

The  truth  is,  as  said  by  the  Court  of  Appeal,  that  a  trader, 
whether  sole  or  corporate,  trades  with  all  the  money  he  has 
got,  let  him  have  got  it  how  he  may.  A  sole  trader  with  a 
capital  of  £10,000  who  makes  in  a  year  a  profit  of  £2000  and 
spends  £1000  only,  leaving  the  other  £1000  in  his  business,  may 
well  in  the  next  year  be  said  to  have  a  capital  of  £11,000  ;  not 
so  where  there  is  a  partnership,  whether  an  ordinary  partnership 
or  an  incorporated  partnership.  There  the  undivided  profits  ot 
any  period,  a  year  or  shorter  or  longer  time,  continue  to  be 
undivided  profits  unless  something  in  the  articles  of  partnership 
or  some  agreement  by  all  the  partners  makes  them  capital. 
They  do  not  become  capital  by  effluxion  of  time  or  by  their 
being  used  in  the  trading. 
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v. 

Sproule. 


Loxd  Bramwell. 


H.  L.  (E.)  For  example,  a  company  makes  a  profit  of  £10,500  in  a  year. 
1887  Suppose  its  capital  to  be  £200,000,  it  divides  the  £10,000  giving 
Bouch  5  per  cent,  to  its  shareholders ;  trading  with  the  £500  as  with  its 
other  funds.  .  It  does  this  for  four  years  with  the  same  result  of 
profit  and  dividend.  At  the  end  of  the  fourth  year  its  undivided 
profits,  including  those  brought  forward,  are  £12,000,  and  it  can 
and  does  pay  6  per  cent,  to  its  shareholders.  Can  there  be  a 
doubt  of  its  right  to  do  so  ?  Is  it  not  the  fair  and  just  thing  as 
between  a  tenant  for  life  and  remainderman  ?  I  say  yes,  and  if 
true  for  four  years  it  is  true  for  forty. 

I  think  the  right  rule  would  be  that  contended  for  by 
Mr.  Eigby.  Make  the  date  of  the  division  the  date  for  con- 
sidering the  rights.  All  profits  made  up  to  that  date,  unless  by 
the  articles  of  partnership  or  subsequent  agreement  of  the  share- 
holders, are  profits  to  which  the  tenant  for  life  is  entitled  though 
they  have  been  used  in  the  business.  I  think  that  is  the  opinion 
of  the  Court  of  Appeal  (29  Ch.  D.  655,  at  paragraph  beginning 
"  Before  examining,"  &c). 

Now  to  apply  such  a  principle  to  this  case,  had  the  company 
simply  divided  their  profits  and  reserve  fund  to  the  extent  they 
disposed  of  them  and  created  no  new  shares,  Mrs.  Bouch  would 
have  been  entitled  to  £2  10s.  on  each  of  the  600  shares,  that  is 
£1500.  The  600  shares  would  have  been  less  in  value  £2  10s. 
each,  and  would  have  been  worth  each  £26,  or  in  all  £15,600 
instead  of  £17,100,  as  they  were  at  the  time  of  the  arrange- 
ment. By  doing  what  they  did,  that  is,  creating  the  new  shares 
and  paying  the  £7  10s.  on  each  new  share,  every  share,  new  and 
old,  became  worth  three-fourths  only  of  what  a  share  was  worth 
before,  and  the  total  value  of  the  800  shares  was  the  same  as  of 
the  600  before,  viz.  £17,100. 

But  applying  the  above  reasoning  to  the  facts  that  took  place, 
it  seems  to  me  impossible  to  say  that  in  reason  or  on  any  legal 
consideration  Mrs.  Bouch  could  be  entitled  to  the  200  new  shares. 
For  if  so  the  remainderman's  right  would  be  only  to  the  600 
shares  remaining,  which  at  three-fourths  of  the  £28  10s.  would 
make  them  worth  only  £12,825,  the  new  200  being  worth  £4275. 
The  tenant  for  life  cannot  have  a  right  to  the  new  shares. 

But  it  may  be  said  that  this  reasoning  shews  she  had  a  right 
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to  the  £1500.    To  this  I  think  there  are  two  answers,  not  that  it  H.  L.  (E.) 
would  not  have  been  a  reasonable  thing  to  have  given  the  £1500  1887 
to  her  and  to  have  made  some  different  arrangement  for  the  new  bouch 

shares ;  but  there  are,  I  say,  two  answers.    First,  the  authorities  Spro'ule 

are  against  her.    But,  secondlv,  I  think  it  must  be  taken  that   

&  .  .  Lord  Bramwell 

there  was  an  agreement  by  all  parties,  the  company  and  its  share-   

holders,  and  if  necessary  I  should  say  by  tenant  for  life  and 
remainderman,  certainly  by  those  whose  case  we  are  considering, 
that  new  shares  should  be  created,  and  that ,  undivided  profits 
should  be  applied  to  the  payment  of  £7  10s.  on  each  new  share. 
If  I  am  asked  what  Mrs.  Bouch  gained  by  consenting  to  this  I 
cannot  say.  Perhaps  her  consent  was  no  more  than  non-dissent. 
Perhaps  if  she  thought  about  it  at  all,  she  did  not  think  she 
could  help  it.  Perhaps  she  could  not.  For  it  was  the  offer 
made  by  the  company  to  the  shareholders  which  was  to  be 
accepted  or  refused  as  a  whole. 

I  agree  with  the  first  answer  of  the  Court  of  Appeal,  "  that  the 
bonus  of  £2  10s.  was  income  of  the  estate  of  William  Bouch  "  to 
this  extent — that  in  reason  and  in  right  it  should  have  been  so 
treated.  But  I  differ  from  the  second  answer,  which  is  a  sort  of 
conclusion  from  the  first.  It  is  an  erroneous  conclusion  in  my 
opinion.  It  assumes  that  £7  10s.  bought  a  new  share.  It  did 
not.  For  the  price  of  the  new  share  was  that  sum  and  the 
diminished  value  of  the  old  shares. 

On  these  considerations,  and  agreeing  with  the  noble  and 
learned  Lords  who  have  already  spoken  in  their  reasoning  and 
their  view  of  the  authorities,  I  am  of  opinion  that  this  judgment 
should  be  reversed. 

Lokd  FitzGerald  : — 

My  Lords,  I  concur  with  my  noble  and  learned  friends,  and 
am  of  opinion  that,  for  the  reasons  given,  the  judgment  of  the 
Court  of  Appeal  should  be  reversed.  At  the  close  of  the  argu- 
ment at  your  Lordships'  Bar  I  had  arrived  at  the  conclusion  that 
the  directors  of  the  Consett  Iron  Company,  acting  within  their 
powers,  had  so  dealt  with  the  extra  allowance  or  bonus  made  to 
the  shareholders  out  of  accumulated  profits  and  reserve  fund  as 
to  make  that  "  bonus  "  capital  and  not  income.    I  differ  from  the 
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Lord  FitzGerald. 


H.  L.  (E.)   Court  of  Appeal,  not  in  its  able  exposition  of  the  law,  but  as  to 
1887       the  proper  inferences  to  be  deduced  from  the  admitted  facts. 
Bouch     Fry  L.J.  puts  the  question  thus  :  "  There  remains  another  ques- 
Spboulb    ti°n>  namely,  whether  the  way  in  which  the  declaration  of  this 
bonus  or  dividend  was  coupled  with  the  creation  of  new  capital 
did  or  did  not  amount  to  a  capitalisation  of  the  bonus  ?"  Upon 
this  question  I  have  felt  myself  unable  to  follow  the  Court  of 
Appeal,  and  I  adopt  the  view  of  Kay  J.    The  reasoning  and  the 
decision  of  Lord  Hatherley  in  In  re  Bartons  Trust  (1)  then 
directly  apply. 

The  proceedings  at  the  ordinary  general  meeting  of  the  4th 
of  September  1880,  and  the  documents  which  emanated  from 
it,  together  with  the  resolutions  of  confirmation,  have  been  so 
carefully  and  critically  examined  by  Kay  J.  and  by  my  noble 
and  learned  friends,  that  I  can  add  nothing.  I  adopt  their  view 
of  the  facts,  and  the  proper  inferences  to  be  drawn  from  them. 

The  opinion  which  I  had  formed  at  the  close  of  the  case,  and 
to  which  I  adhere,  renders  it  unnecessary  for  me  to  criticise  any 
of  the  endless  chain  of  decisions  by  which  the  argument  was 
supposed  to  be  illustrated. 

Judgment  appealed  from  reversed  ;  order  of  Kay  J. 
restored  (2)  ;  the  respondent  to  pay  the  costs  of 
the  appeal  to  this  House  and  the  costs  in  the 
Court  of  Appeal,  and  also  to  repay  to  the  appel- 
lants the  costs  paid  by  them  of  the  proceedings 
before  Kay  J.  and  in  the  Court  of  Appeal; 
cause  remitted  to  the  Chancery  Division. 

Lords'  Journals  13th  June  1887. 

Solicitors  for  appellants :  G.  H.  Barber  &  Son. 
Solicitor  for  respondent :  B.  T.  Jarvis  for  Hutchinson  &  Lucas, 
Darlington. 

(1)  Law  Eep.  5  Eq.  238.  declared  that  the  plaintiff  as  executor 

(2)  The  order  of  Kay  J.  expressed  of  William  Bouch's  widow  was  not 
the  opinion  that  the  bonus  of  £2  10s.  entitled  to  payment  of  the  amount  of 
per  share  sanctioned  on  the  25th  of  the  bonus  or  any  part  thereof,  nor  to 
September  1880  on  the  600  shares  in  the  200  new  shares  allotted  to  Sir 
the  Consett  Iron  Company,  Limited,  Thomas  Bouch  or  any  part  thereof : 
was  capital  of  the  estate  of  the  tes-  And  ordered  accordingly, 
tator  William' Bouch,  deceased :  And 
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TEEYOE  and  Another 


Appellants  ;     h.  l.  (E.) 

1887 


AND 


WHITWOETH  and  Another 


Eespondents.    Julv n- 


Company  Limited — Poiver  of  Company  to  purchase  its  own  Shares — Reduction 
of  Capital— Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss.  8,  12,  26— 
Companies  Act,  1867  (30  &  31  Vict.  c.  131),  ss.  9-20—  Companies  Act,  187 7 
(40  &  41  Vict.  c.  26),  ss.  3,  4. 

A  limited  company  was  incorporated  under  the  Joint  Stock  Companies 
Acts  with  the  o ejects  (as  stated  in  its  memorandum)  of  acquiring  and 
carrying  on  a  manufacturing  business,  and  any  other  businesses  and  trans- 
actions which  the  company  might  consider  to  be  in  any  way  conducive 
or  auxiliary  thereto  or  in  any  way  connected  therewith.  The  articles 
authorized  the  company  to  purchase  its  own  shares.  The  company  having 
gone  into  liquidation  a  former  shareholder  made  a  claim  against  the  com-  i 
pany  for  the  balance  of  the  price  of  his  shares  sold  by  him  to  the  company 
before  the  liquidation  and  not  wholly  paid  for  : — 

Held,  reversing  the  decision  of  the  Court  of  Appeal,  that  such  a  company 
has  no  power  under  the  Companies  Acts  to  purchase  its  own  shares,  that 
the  purchase  was  therefore  ultra  vires,  and  that  the  claim  must  fail. 

The  reasoning  of  the  Court  of  Appeal  in  In  re  Dronfield  Silkstone  Coal 
Company  (17  Ch.  D.  76)  disapproved. 


ixPPEAL  from  a  decision  of  the  Court  of  Appeal. 

James  Schofield  &  Sons  Limited  were  incorporated  in  1865 
under  the  Companies  Act  1862  with  a  capital  of  £150,000  in 
15,000  shares  of  £10  each.  The  objects,  as  stated  in  the  memo- 
randum of  association,  were  to  acquire  and  carry  on  the  business 
of  certain  flannel  manufacturers,  and  any  other  businesses  and 
transactions  which  the  company  might  consider  to  be  in  any 
way  conducive  or  auxiliary  thereto,  or  proper  to  be  carried  on  in 
connection  therewith. 

The  memorandum  did  not  authorize  the  company  to  purchase 
its  own  shares. 

Several  of  the  articles  of  association  dealt  with  the  purchase  of 
shares  by  the  company.  In  the  view  which  the  House  took  it  is 
necessary  to  refer  only  to  two. 

Article  179.  "  Any  share  may  be  purchased  by  the  company 
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H.  L..(E.)   from  any  person  willing  to  sell  it,  and  at  such  price,  not  ex- 
1887       ceeding  the  then  marketable  value  thereof,  as  the  board  think 
Trevor  reasonable." 
Vhitworth      Article  181.  "  Shares  so  purchased  may  at  the  discretion  of  the 
  board  be  sold  or  disposed  of  by  them  or  be  absolutely  extin- 
guished, as  they  deem  most  advantageous  for  the  company." 

The  company  having  in  1884  gone  into  liquidation  in  the 
Court  of  Chancery  of  the  County  Palatine  of  Lancaster,  a  claim 
was  made  against  the  company  by  the  respondents,  as  executors 
of  Whitworth  a  deceased  shareholder,  for  the  balance  of  the  price 
of  Whit  worth's  shares  sold  by  the  executors  to  the  company  in 
1880,  and  not  wholly  paid  for.  The  circumstances  under  which 
the  purchase  in  question  and  other  purchases  by  the  company  of 
its  own  shares  were  effected  are  stated  in  the  judgments. 

A  summons  having  been  taken  out  by  the  appellants,  the 
official  liquidators,  to  determine  whether  the  claim  ought  to  be 
allowed,  the  Vice-Chancellor  of  the  county  palatine  made  an 
order  declaring  that,  without  prejudice  to  any  claim  by  the 
claimants  against  any  persons  other  than  the  liquidators  and 
the  company,  the  claim  against  the  company  ought  not  to  be 
allowed. 

The  Court  of  Appeal  (Cotton,  Bowen  and  Fry  L.JJ.)  reversed 
this  decision  a^d  allowed  the  claim.  Against  this  decision  the 
liquidators  now  appealed.  The  only  question  material  to  this 
report  being  the  general  question,  whether  such  a  company  can 
purchase  its  own  shares,  the  arguments  on  the  other  points  are 
omitted. 

March  18,  21,  22,  24.  Bigby  Q.C.  and  0.  Leigh  Glare  for  the 
appellants :  — 

The  purchase  of  its  own  shares  by  a  limited  company  incor- 
porated under  the  Companies  Acts  is  ultra  vires  and  invalid,  and 
this  whether  there  is  or  is  not  power  given  in  the  memorandum  of 
association.  It  is  not  indeed  necessary  to  go  that  length  in  the 
present  case,  for  the  memorandum  gave  no  power  to  the  company 
to  purchase  its  own  shares,  and  the  memorandum  cannot  be 
extended  to  objects  foreign  to  its  scope  by  the  articles  of  asso- 
ciation.   That  portion  of  the  articles  therefore  which  authorizes 
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such  a  purchase  is  invalid  and  the  contract  of  purchase  was  ultra    H.  L.  (E.) 


Somervail,  per  Lord  Blackburn  (2) ;  and  In  re  Dronfield  Silhstone 
Coal  Company,  per  Jessel  M.E.  (3).  But  independently  of  that 
point,  such  a  purchase  is  inconsistent  with  the  Companies  Acts  : 
it  is  in  reality  a  reduction  of  capital  in  a  manner  different  from 
that  required  by  those  Acts.  That  this  is  so  is  clearly  shewn  by 
the  judgment  of  Jessel  M.E.  in  the  last-named  case.  See  also 
the  observations  of  James  L.J.  in  Hope  v.  International  Financial 
Society  (4).  In  the  earlier  cases  the  distinction  between  autho- 
rity given  in  the  memorandum  and  authority  given  in  the  articles 
was  not  fully  recognised :  the  question  was  generally  argued  on 
the  articles.  But  no  authority  in  the  memorandum  could  confer 
such  a  power  on  a  limited  company.  The  surrender  of  shares  is 
another  matter  and  may  be  lawfully  made  without  reducing 
the  real  capital,  but  no  reduction  of  capital  otherwise  than  as 
allowed  by  statute  is  legitimate,  whether  the  purchase  of  its 
own  shares  by  a  company  be  carried  out  by  way  of  trafficking  or 
otherwise. 

[The  following  cases  were  also  discussed  at  length :  Wright's 
Case  (5) ;  SnelVs  Case  (6) ;  Zulueta's  Claim  (7) ;  Hall's  Case  (8) ; 
Teasdales  Case  (9) ;  Colville's  Case  (10)  ;  In  re  Balgooley  Distillery 
Company  (11)  ;  Guinness  v.  Land  Corporation  of  Ireland  (12).] 

Bomer  Q.C.  and  A.  C.  Maberley,  for  the  respondents  contended 
that  the  articles  of  association  must  be  construed  so  as  to  autho- 
rize only  such  purchases  as  would  be  consistent  with  the  memo- 
randum :  that  here  the  purchase  was  or  might  be  incidental  to 
the  carrying  on  of  the  business  of  the  company,  and  was  therefore 
authorized  by  the  memorandum.  That  it  might  well  be  neces- 
sary to  buy  out  hostile  shareholders  or  to  prevent  nominees  of 
a  rival  company  from  becoming  shareholders :  as  in  In  re  Dronfield 

(1)  Law  Eep.  7  H.  L.  653.  (7)  Law  Rep.  5  Ch.  444. 


(2)  4  App.  Cas.  648,  666. 


(8)  Law  Eep.  5  Ch.  707. 

(9)  Law  Rep.  9  Ch.  54. 
(10)  48  L.  J.  (Ch.)  633. 


(3)  17  Ch.  D.  76,  83. 

(4)  4  Ch.  D.  327,  336. 


(5)  Law  Rep.  12  Eq.  331. 


(11)  Ir.  L.  R.  17  Ch.  D.  239. 

(12)  22  Ch.  D.  349. 

3         2  G 


(6)  Law  Rep.  5  Ch.  22. 


Vol.  XII. 


412 


HOUSE  OF  LOEDS 


[VOL.  XII. 


H.  L.  (E.)   Silkstone  Coal  Company  (1),  a  strong  authority  for  the  respon- 
1887       dents.    That  the  question  being  one  of  domestic  management 
Teevoe     an(l  ^ne  object  being  to  keep  the  company  a  family  concern, 
^hitworth  suc^  a  transaction  would  be  legitimate,  and  would  not  amount  to 
- —      a  reduction  of  capital  as  prohibited  by  the  Companies  Acts ;  and 
that  if  the  directors  had  used  their  powers  improperly  they  would 
be  personally  liable.    They  also  referred  to  Marshall  v.  Glamorgan 
Iron  and  Coal  Company  (2) ;  Taylor  v.  Pilsen  Joel  and  General 
Electric  Light  Company  (3)  ;  and  relied  on  Phosphate  of  Lime 
Company  v.  Green  (4),  a  case  expressly  treated  as  a  sale  by 
Willes  J. 

Bigby  Q.C.  replied. 

The  House  took  time  for  consideration. 


July  11.    Lord  Heeschell  : — 

My  Lords,  three  questions  are  raised  by  this  appeal :  first, 
whether  certain  shares  in  James  Schofield  &  Sons  Limited  were 
purchased  by  G.  W.  Schofield  on  his  own  account,  or  as  agent 
for  the  company ;  secondly,  whether,  assuming  that  they  were 
purchased  for  the  company,  and  that  the  company  had  power  to 
buy  its  own  shares,  the  purchase  had  taken  place  in  accordance 
with  the  articles  of  association ;  and  thirdly,  whether  the  com- 
pany had  power  to  purchase  the  shares. 

James  Schofield  &  Sons  Limited  was  incorporated  under  the 
Companies  Acts  on  the  31st  of  May  1865,  with  a  capital  of 
£150,000  in  15,000  shares  of  £10  each.  At  an  extraordinary 
general  meeting  of  shareholders  of  the  company  on  the  6th  of 
May  1884  it  was  resolved  that  the  company  should  be  wound  up 
voluntarily,  and  on  the  15th  of  May  following  it  was  ordered  by 
the  Yice-Chancellor  of  the  County  Palatine  that  the  voluntary 
winding-up  should  be  continued  under  the  supervision  of  the 
Court. 

By  an  affidavit  filed  on  the  1st  of  October  1884  the  respondents 
claimed  from  the  company  in  the  winding-up  £2873  ]2s.  A 


(1)  17  Ch.  D.  76. 

(2)  Law  Eep.  7  Eq.  129. 


(3)  27  Ch.  D.  268. 

(4)  Law  Eep.  7  C.  P.  43. 
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summons  was  taken  out  by  the  appellants  for  the  purpose  of  H.  L.  (E.) 
determining  whether  this  claim  ought  to  be  allowed.    Upon  the  1887 
hearing  of  this  summons  the  claim  was  rejected  by  the  Vice-  tkevor 
Chancellor,  but,  upon  appeal,  this  decision  was  reversed.  Whitworth 

On  the  1st  of  May  1880  G.  W.  Schofield  bought  from  the 
respondents,  who  were  the  executors  of  Eobert  Whitworth,  a 
deceased  shareholder,  533  shares  in  the  company  (twenty-eight 
fully  paid  up,  500  with  £6  paid,  and  five  with  £5  paid),  for  the 
price  of  £3305,  the  purchase-money  to  be  paid  within  three  years 
then  next,  at  such  time  as  the  buyers  should  appoint,  and  interest 
at  5  per  cent,  to  be  paid  by  the  buyers  until  completion.  Inte- 
rest was  accordingly  paid  in  the  meantime,  and  on  the  3rd  of 
May  1883  a  transfer  of  the  shares  was  executed  by  the  vendors 
and  G.  W.  Schofield. 

On  the  5th  of  May  a  receipt  was  given  to  G.  W.  Schofield  for 
the  sum  of  £3305  for  shares  bought.  But  £505  only  having  been 
in  fact  paid,  a  promissory  note  was  on  the  same  day  given  to  the 
appellants  for  £2800  "  deposited  on  loan  at  5  per  cent,  per  annum, 
interest  from  date."  This  was  signed  "  for  J.  Schofield  &  Sons, 
Limited.    G.  W.  Schofield,  director." 

The  first  question  is,  whether  this  transaction  was  entered  into 
by  G.  W.  Schofield  on  his  own  account,  or  as  agent  for  the  com- 
pany. If  the  former,  it  is  clear  that  Schofield  was  guilty  of  a 
gross  fraud.  Upon  a  review  of  the  evidence  I  see  no  ground  for 
coming  to  such  a  conclusion.  I  think  the  purchase  of  the  shares 
was  in  fact  made  by  him  on  behalf  of  the  company. 

The  question  whether,  assuming  the  company  had  power  to 
purchase  its  own  shares,  the  purchase  was  effected  in  accordance 
with  the  articles  of  the  company,  is  one  of  much  greater  difficulty. 
The  article  empowering  the  company  to  purchase  its  shares  is  as 
follows :  "  Article  179.  Any  share  may  bo  purchased  by  the  com- 
pany from  any  person  willing  to  sell  it,  at  such  price,  not  exceeding 
the  then  marketable  value  thereof,  as  the  board  think  reason- 
able." Now  there  is  not  the  slightest  evidence  that  the  directors 
ever  considered,  either  at  a  formal  meeting  of  the  board  or  other- 
wise, the  question  whether  these  shares  should  be  purchased.  The 
utmost  that  can  be  said  to  be  established  is  that  the  directors 
other  than  G.  W.  Schofield,  who  negotiated  the  purchase,  knew 

3         2  G  2 
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H.  L.  (E.)   that  the  respondents  had  come  to  see  him  upon  the  subject.  But 
1887      further,  the  only  authority  to  buy  was  at  such  price  not  exceed- 
Tkevok     ing  the  then  market  value  as  the  board  should  think  reasonable. 
w    v-        The  par  value  of  the  shares  was  apparently  given  in  this  case,  as 
in  the  case  of  the  other  purchases,  as  a  matter  of  course,  and  I  see 
no  reason  to  believe  that  any  judgment  was  exercised  upon  the 
point  by  the  board. 

But  although  I  think  it  far  from  clear  that  even  if  it  was 
competent  for  the  company  to  purchase  the  shares,  this  transac- 
tion can  be  supported,  I  do  not  intend  to  pronounce  an  opinion 
upon  this  point,  because,  in  consequence  of  the  view  which  I 
believe  all  your  Lordships  entertain  upon  another  part  of  the 
case,  it  is  unnecessary  to  do  so. 

I  pass  now  to  the  main  question  in  this  case,  which  is  one  of 
great  and  general  importance,  whether  the  company  had  power 
to  purchase  the  shares.  The  result  of  the  judgment  in  the  Court 
below  is  certainly  somewhat  startling.  The  creditors  of  the  com- 
pany which  is  being  wound  up,  who  have  a  right  to  look  to  the 
paid-up  capital  as  the  fund  out  of  which  their  debts  are  to  be 
discharged,  find  coming  into  competition  with  them  persons  who, 
in  respect  only  of  their  having  been,  and  having  ceased  to  be, 
shareholders  in  the  company,  claim  that  the  company  shall  pay 
to  them  a  part  of  that  capital.  The  memorandum  of  association, 
it  is  admitted,  does  not  authorize  the  purchase  by  the  company 
of  its  own  shares.  It  states,  as  the  objects  for  which  the  company 
is  established,  the  acquiring  certain  manufacturing  businesses  and 
the  undertaking  and  carrying  on  the  businesses  so  acquired,  and 
any  other  business  and  transaction  which  the  company  consider 
to  be  in  any  way  auxiliary  thereto,  or  proper  to  be  carried  on  in 
connection  therewith. 

It  cannot  be  questioned,  since  the  case  of  Aslibury  Bailway 
Carriage  and  Iron  Company  v.  Biche  (1),  that  a  company  cannot 
employ  its  funds  for  the  purpose  of  any  transactions  which  do 
not  come  within  the  objects  specified  in  the  memorandum,  and 
that  a  company  cannot  by  its  articles  of  association  extend  its 
power  in  this  respect.  These  propositions  are  not  and  could  not 
be  impeached  in  the  judgments  of  the  Court  of  Appeal,  but  it  is 
(1)  Law  Kep.  7  H.  L.  653. 
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said  to  be  settled  by  authority,  that  although  a  company  could   H.  L.  (E.) 

not  under  such  a  memorandum  as  the  present,  by  articles  autho-  1887 

rize  a  trafficking  in  its  own  shares,  it  might  authorize  the  board  tkevob 

to  buy  its  shares  "  whenever  they  thought  it  desirable  for  the  _  v- 

J  ...  Whitwobth. 

purposes  of  the  company,"  or  "  in  cases  where  it  was  incidental   

r     r  .  .  .  Lord  Herschell. 

to  the  legitimate  objects  of  the  company  that  it  should  do   

so."    The  former  is  Lord  Justice  Cotton's  expression  ;  the  latter 
that  of  Lord  Justice  Bowen. 

I  will  first  consider  the  question  apart  from  authority,  and 
then  examine  the  decisions  relied  on. 

The  Companies  Act  1862  requires  (sect.  8)  that  in  the  case  of 
a  company  where  the  liability  of  the  shareholders  is  limited,  the 
memorandum  shall  contain  the  amount  of  the  capital  with  which 
the  company  proposes  to  be  registered,  divided  into  shares  of  a 
certain  fixed  amount ;  and  provides  (sect.  12)  that  such  a  com- 
pany may  increase  its  capital  and  divide  it  into  shares  of*  larger 
amount  than  the  existing  shares,  or  convert  its  paid-up  shares 
into  stock,  but  that  "  save  as  aforesaid,  no  alteration  shall  be 
made  by  any  company  in  the  conditions  contained  in  its  memo- 
randum of  association." 

"What  is  the  meaning  of  the  distinction  thus  drawn  between  a 
company  without  limit  on  the  liability  of  its  members  and  a 
company  where  the  liability  is  limited,  but,  in  the  latter  case,  to 
assure  to  those  dealing  with  the  company  that  the  whole  of  the 
subscribed  capital,  unless  diminished  by  expenditure  upon  the 
objects  defined  by  the  memorandum,  shall  remain  available  for 
the  discharge  of  its  liabilities  ?  The  capital  may,  no  doubt,  be 
diminished  by  expenditure  upon  and  reasonably  incidental  to  all 
the  objects  specified.  A  part  of  it  may  be  lost  in  carrying  on 
the  business  operations  authorized.  Of  this  all  persons  trusting 
the  company  are  aware,  and  take  the  risk.  But  I  think  they 
have  a  right  to  rely,  and  were  intended  by  the  Legislature  to 
have  a  right  to  rely,  on  the  capital  remaining  undiminished  by 
any  expenditure  outside  these  limits,  or  by  the  return  of  any  part 
of  it  to  the  shareholders. 

Experience  appears  to  have  shewn  that  circumstances  might 
occur  in  which  a  reduction  of  the  capital  would  be  expedient. 
Accordingly,  by  the  Act  of  1807  provision  was  made  enabling  a 
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H.  L.  (E.)  company  under  strictly  defined  conditions  to  reduce  its  capital. 

1887       Nothing  can  be  stronger  than  these  carefully-worded  provisions 
Teevos     to  shew  how  inconsistent  with  the  very  constitution  of  a  joint 
Weitwoeth.  stock  company,  with  limited  liability,  the  right  to  reduce  its 
T  ,T7~  ,  „  capital  was  considered  to  be. 

Lord  Herschell.       *  j 

  Let  me  now  invite  your  Lordships'  attention  to  the  facts  of  the 

present  case.  The  company  had  purchased,  prior  to  the  date  of 
the  liquidation,  no  less  than  4142  of  its  own  shares ;  that  is  to 
say,  considerably  more  than  a  fourth  of  the  paid-up  capital  of 
the  company  had  been  either  paid,  or  contracted  to  be  paid,  to 
shareholders,  in  consideration  only  of  their  ceasing  to  be  so.  I 
am  quite  unable  to  see  how  this  expenditure  was  incurred  in 
respect  of  or  as  incidental  to  any  of  the  objects  specified  in  the 
memorandum.  And,  if  not,  I  have  a  difficulty  in  seeing  how  it 
can  be  justified.  If  the  claim  under  consideration  can  be  sup- 
ported, the  result  would  seem  to  be  this,  that  the  whole  of  the 
shareholders,  with  the  exception  of  those  holding  seven  individual 
shares,  might  now  be  claiming  payment  of  the  sums  paid  upon 
their  shares  as  against  the  creditors,  who  had  a  right  to  look 
to  the  moneys  subscribed  as  the  source  out  of  which  the  com- 
pany's liabilities  to  them  were  to  be  met.  And  the  stringent 
precautions  to  prevent  the  reduction  of  the  capital  of  a  limited 
company,  without  due  notice  and  judicial  sanction,  would  be  idle 
if  the  company  might  purchase  its  own  shares  wholesale,  and  so 
effect  the  desired  result.  I  do  not  think  it  was  disputed  that  a 
company  could  not  enter  upon  such  a  transaction  for  the  purpose 
of  reducing  its  capital,  but  it  was  suggested  that  it  might  do  so 
if  that  were  not  the  object,  but  it  was  considered  for  some  other 
reason  desirable  in  the  interest  of  the  company  to  do  so.  To  the 
creditor,  whose  interests,  I  think,  sects.  8  and  12  of  the  Com- 
panies Act  were  intended  to  protect,  it  makes  no  difference  what 
the  object  of  the  purchase  is.  The  result  to  him  is  the  same. 
The  shareholders  receive  back  the  moneys  subscribed,  and  there 
passes  into  their  pockets  what  before  existed  in  the  form  of  cash 
in  the  coffers  of  the  company,  or  of  buildings,  machinery,  or  stock 
available  to  meet  the  demands  of  the  creditors. 

What  was  the  reason  which  induced  the  company  in  the 
present  case  to  purchase  its  shares  ?    If  it  was  that  they  might 
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sell  them  again,  this  would  be  a  trafficking  in  the  shares,  and  H.  L.  (E.) 
clearly  unauthorized.  If  it  was  to  retain  them,  this  would  be  to  1887 
my  mind  an  indirect  method  of  reducing  the  capital  of  the  com-  teevor 
pany.  The  only  suggestion  of  another  motive  (and  it  seems  to 
me  to  be  a  suggestion  unsupported  by  proof)  is  that  this  was 
intended  to  be  a  family  company,  and  that  the  directors  wanted 
to  keep  the  shares  as  much  as  possible  in  the  hands  of  those  who 
were  partners,  or  who  were  interested  in  the  old  firm,  or  of  those 
persons  whom  the  directors  thought  they  would  like  to  be 
amongst  this  small  number  of  shareholders.  I  cannot  think 
that  the  employment  of  the  company's  money  in  the  purchase 
of  shares  for  any  such  purpose  was  legitimate.  The  business  of 
the  company  was  that  of  manufacturers  of  flannel.  In  what 
sense  was  the  expenditure  of  the  company's  money  in  this  way 
incidental  to  the  carrying  on  of  such  a  business,  or  how  could  it 
secure  the  end  of  enabling  the  business  to  be  more  profitably  or 
satisfactorily  carried  on  ?  I  can  quite  understand  that  the 
directors  of  a  company  may  sometimes  desire  that  the  share- 
holders should  not  be  numerous,  and  that  they  should  be  persons 
likely  to  leave  them  with  a  free  hand  to  carry  on  their  opera- 
tions. But  I  think  it  would  be  most  dangerous  to  countenance 
the  view  that,  for  reasons  such  as  these,  they  could  legitimately 
expend  the  moneys  of  the  company  to  any  extent  they  please 
in  the  purchase  of  its  shares.  No  doubt  if  certain  shareholders 
are  disposed  to  hamper  the  proceedings  of  the  company,  and  are 
willing  to  sell  their  shares,  they  may  be  bought  out  ;  but  this 
must  be  done  by  persons,  existing  shareholders  or  others,  who 
can  be  induced  to  purchase  the  shares,  and  not  out  of  the  funds 
of  the  company. 

It  is  urged  that  the  views  I  have  expressed  are  inconsistent 
with  the  forfeiture  and  surrender  of  shares  in  a  company.  I  do 
not  think  so.  The  forfeiture  of  shares  is  distinctly  recognised  by 
the  Companies  Act,  and  by  the  articles  contained  in  the  schedule, 
which  in  the  absence  of  other  provisions  regulate  the  manage- 
ment of  a  limited  liability  company.  It  does  not  involve  any 
payment  by  the  company,  and  it  presumably  exonerates  from 
future  liability  those  who  have  shewn  themselves  unable  to  con- 
tribute what  is  due  from  them  to  the  capital  of  the  company. 
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H.  L.  (E.)    Surrender  no  doubt  stands  on  a  different  footing.    But  it  also 
1887       does  not  involve  any  payment  out  of  the  funds  of  the  company. 
Trevor     1^  the  surrender  were  made  in  consideration  of  any  such  payment 
Whitworth  ^  would  be  neither  more  nor  less  than  a  sale,  and  open  to  the 
same  objections.    If  it  were  accepted  in  a  case  when  the  company 
were  in  a  position  to  forfeit  the  shares,  the  transaction  would  seem 
to  me  perfectly  valid.    There  may  be  other  cases  in  which  a  sur- 
render would  be  legitimate.   As  to  these  I  would  repeat  what  was 
said  by  the  late  Master  of  the  Eolls  in  In  re  Dronfield  &c.  Co.  (1)  : 
"  It  is  not  for  me  to  say  what  the  limits  of  surrender  are  which 
are  allowable  under  the  Act,  because  each  case  as  it  arises  must 
be  decided  upon  its  own  merits." 

I  turn  now  to  the  authorities.  In  Teasdales  Case  (2)  Lord 
Justice  James  said :  "  There  is  no  doubt  that  a  company  may  give 
itself  power  to  purchase  its  own  shares,  to  take  surrenders  of 
shares,  and  to  cancel  the  certificates  of  shares."  But  in  the  sub- 
sequent case  of  Hope  v.  International  Financial  Society  (3)  that 
learned  judge  said :  "  I  am  reported  to  have  said  in  Teasdales 
Case  (2)  that  the  power  to  purchase  shares  would  be  good.  I  am 
not  quite  sure  whether  that  was  not  too  wide  a  deduction  from 
the  cases  to  which  I  was  then  referring,  and  certainly  it  was  not 
necessary  for  the  decision  of  the  case.  But  however  that  may  be, 
when  the  company  deals  with  an  individual  shareholder,  and  does 
what  appears  to  be  right  under  the  circumstances,  viz.  to  accept 
the  surrender  from  the  shareholder  who  cannot  pay,  and  to  release 
him  from  further  liability,  that  might  be  good,  although  inciden- 
tally and  to  a  small  extent  it  may  be  said  to  diminish  the 
capital."  In  the  case  which  gave  rise  to  these  observations,  a  com- 
pany having  150,000  shares  issued,  passed  a  special  resolution  that 
the  directors  should  have  power  to  apply  the  company's  assets  to 
purchase  from  shareholders  willing  to  sell  any  number  of  shares 
not  exceeding  100,000,  and  that  such  shares  should  not  be  re- 
issued by  the  directors  without  the  authority  of  a  general  meet- 
ing. The  Court  of  Appeal,  affirming  Yice-Chancellor  Bacon, 
held  that  this  scheme  was  invalid.  Lord  J ustice  James  said : 
"  Either  this  is  a  purchase  of  shares  in  the  sense  of  trafficking  in 

(1)  17  Ch.  D.  76.  (2)  Law  Kep.  9  Ch.  54. 

(3)  4  Ch.  D.  327,  336. 
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shares,  which  is  a  purchase  not  authorized  by  the  memorandum  of  H.  L.  (E.) 
association,  or  it  is  an  extinguishment  of  the  shares,  and  therefore  1887 
a  reduction  of  the  capital  of  the  company."  And  the  present  tbevob 
Master  of  the  Eolls  made  the  following  observations :  "  I  agree 
with  the  Lord  Justice  that  the  dilemma  is  made  perfect ;  for  if 
you  assume  that  there  was  to  be  a  re-issue  of  these  shares,  the 
shares  are  not  cancelled,  they  are  existing  shares,  and  the  only 
way  of  getting  rid  of  them  again  is  to  sell  them.  It  is  said  that 
a  selling  of  shares  is  not  of  itself  a  trafficking  in  shares.  Well, 
that  may  be  quite  true.  If  I  make  a  present  of  a  horse  I  cannot 
be  said  to  be  dealing  in  horses,  but  I  apprehend  if  I  buy  a  horse 
for  the  purpose  of  selling  it  again,  I  do  deal  in  a  horse.  So  here, 
if  you  take  that  to  be  the  reasonable  meaning  of  the  resolution, 
then  the  resolution  is  this,  that  the  company  are  to  buy  the 
shares  for  the  purpose  of  re-issuing  them,  that  is,  for  the  purpose 
of  selling  them  again.  They  do  not  say  so  in  terms,  but  that  is 
the  necessary  effect  of  what  they  intend  to  do  by  the  resolution. 
That  seems  to  be  a  trafficking  in  shares  and  a  carrying  on  of  the 
business  which  is  not  within  the  terms  of  the  memorandum  of 
association.  It  is  true  that  that  may  not  be  a  continuing  busi- 
ness, but  no  more  was  that  which  was  done  in  the  case  of  the 
Ashhury  Bailway  Carriage  and  Iron  Company  v.  Biclie  (1).  That 
was  only  to  be  one  transaction,  but  because  the  transaction  was  a 
business  transaction  not  contemplated  or  mentioned  in  the  memo- 
randum/ of  association,  it  was  not  allowed.  If  that  therefore  was 
the  intention  of  this  resolution,  then  it  broke  the  rules,  by 
enabling  or  forcing  the  company  to  enter  upon  a  business  which 
is  not  mentioned  in  the  memorandum  of  association.  But  if  it 
was  not  intended  to  re-issue  these  shares,  then  it  seems  to  me  to 
follow  that  the  amount  of  capital  represented  by  them  was  neces- 
sarily extinguished." 

It  appears  to  me  that  every  word  which  I  have  just  quoted 
from  the  judgment  of  the  Master  of  the  Eolls  is  strictly  appli- 
cable to  the  circumstances  of  the  present  case.  Again,  in  the 
case  of  Guinness  v.  Land  Corporation  of  Ireland  (2),  Lord  Justice 
Cotton,  after  referring  to  sect.  38  of  the  Companies  Act,  said : 
"  From  that  it  follows  that  whatever  has  been  paid  by  a  member 
(1)  Law  Ecp.  7  II.  L.  G53.  (2)  22  Ch.  I).  0 19,  375. 
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H.  L.  (E.)  cannot  be  returned  to  him.    In  my  opinion,  it  also  follows  that 

1887  what  is  described  in*  the  memorandum  as  the  capital  cannot 

Tkevoe  be  diverted  from  the  objects  of  the  society.    It  is,  of  course, 

m    v-  liable  to  be  spent  or  lost  in  carrying  on  the  business  of  the  com- 

— -  pany,  but  no  part  of  it  can  be  returned  to  a  member  so  as  to  take 

Lord  HerschclL  _  ■ .  .  . 

~      away  from  the  iund  to  which  the  creditors  have  a  right  to 
look  as  that  out  of  which  they  are  to  be  paid." 

The  learned  judges  of  the  Court  of  Appeal  in  the  present  case 
did  not  purport  to  depart  from  the  views  thus  expressed,  but 
their  judgments  were  based  upon  the  decision  of  that  Court  in 
the  case  of  In  re  Dronfield  SilJcstone  Coal  Company  (1).  In  that 
case  disputes  having  arisen  as  to  the  conduct  of  the  business, 
the  directors  agreed  with  Ward,  one  of  the  largest  shareholders, 
to  purchase  his  shares  and  also  his  interest  as  landlord  in  the 
mines  worked  by  the  company.  This  arrangement  was  confirmed 
by  an  extraordinary  general  meeting  of  the  company,  and  was 
carried  into  effect  in  March  1872.  The  business  of  the  company 
was  very  prosperous  for  several  years,  but  in  1879  it  was  ordered 
to  be  wound  up,  and  the  question  then  arose  whether  Ward  was 
liable  to  be  placed  on  the  list  of  contributories.  The  late  Master 
of  the  Eolls  held  that  he  was,  on  the  ground  that  the  company 
had  no  power  to  purchase  the  shares,  but  this  decision  was  re- 
versed by  the  Court  of  Appeal.  Upon  the  question  whether 
the  company  had  the  power  contended  for,  I  agree  with  the 
reasoning  of  the  Master  of  the  Eolls  rather  than  with  that  of 
the  Court  of  Appeal.  But  I  am  not  prepared  to  say  that  the 
judgment  of  the  Court  of  Appeal  refusing  to  make  Ward  a 
contributory  was  erroneous,  looking  at  the  circumstances  which 
intervened  subsequent  to  the  purchase,  and  prior  to  the  winding- 
up.  It  is  not  necessary,  however,  to  detain  your  Lordships  by  a 
consideration  of  this  question,  as  it  can  have  no  application  to 
the  present  case.  The  transaction  here  is  inchoate,  and  the 
Court  is  asked  to  compel  its  completion.  This,  I  think,  for  the 
reasons  I  have  given,  they  would  not  be  justified  in  doing. 

I  ought  to  notice  one  other  case,  as  it  was  much  relied  on 
by  the  learned  counsel  for  the  respondents.    I  refer  to  Phosphate 
of  Lime  Company  v.  Green  (2).    In  that  case  the  learned  judges 
(1)  17  Oh.  D.  76.  (2)  Law  Eep.  7  C.  P.  43. 
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appear  to  have  considered  that  the  transaction  amounted  to  a   h.  L.  (E.) 

purchase  of  shares  in  the  company,  which  was  prohibited  by  its  1887 

articles  of  association,  but  they  held  that  it  had  been  ratified  by  tbevob 

the  shareholders.    No  question  was  raised  in  argument  or  deter-  v- 

x  °  Whitworth. 

mined  as  to  the  powers  conferred  by  the  memorandum  of  associa- 
tion, and  it  is  to  be  observed  that  at  that  time  it  was  not  so  clearly 
settled  as  it  has  been  since  the  judgment  in  Aslibury  Railway 
Carriage  and  Iron  Company  v.  Biche  (1),  that  a  transaction  not 
within  the  scope  of  the  memorandum  is  incapable  of  ratification/ 
I  move  your  Lordships  that  the  judgment  appealed  from  be 
reversed,  and  the  judgment  of  the  Vice-Chancellor  restored,  and 
that  the  respondents  do  pay  to  the  appellants  the  costs  in  the 
Court  of  Appeal  and  in  this  Housej  and  do  repay  to  the  appellants 
any  moneys  and  costs  received  from  them. 

Lord  Watson  : — 

My  Lords,  these  points  were  discussed  in  the  argument  upon 
this  appeal :  Was  the  purchase  of  533  shares  of  "  James  Schofield 
&  Sons,  Limited,"  from  the  respondents,  in  May  1880,  made  by 
GL  W.  Schofield  for  behoof  of  the  company,  with  the  sanction  of 
its  directors?  If  so,  was  the  transaction  ultra  vires  of  the  com- 
pany ?  The  order  appealed  from  cannot  stand  if  either  of  these 
questions  be  answered  in  the  negative. 

I  think  it  is  established  by  the  evidence  that  both  parties  to 
the  agreement  of  May  1880  understood,  and  acted  upon  the  foot- 
ing, that  the  purchase  was  made  by  G.  W.  Schofield  for  the  com- 
pany, and  that  Gr.  W.  Schofield,  after  the  shares  were  transferred 
to  him  in  May  1883,  held,  or  at  least,  intended  to  hold,  them  as 
trustee  for  the  company.  I  doubt  whether  it  is  also  proved  that 
the  purchase  was  submitted  to  and  considered  and  approved  by 
the  board  of  direction,  in  terms  of  the  articles  of  association ;  but 
I  do  not  think  it  necessary  to  determine  that  point,  because  I 
am  of  opinion  that,  assuming  the  transaction  to  have  been  duly 
completed  in  accordance  with  the  articles,  it  was  nevertheless 
ultra  vires  of  the  company. 

In  order  to  appreciate  the  real  character  of  the  transaction,  it 
is  necessary  to  advert  to  the  position  of  the  concern,  and  its 
(1)  Law  Kep.  7  H.  L.  G53. 
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H.  L,  (E.)  course  of  dealing  in  the  purchase  of  its  own  shares.    The  com- 
1887  pany  was  registered  with  limited  liability  in  the  year  1865,  for 
Trevor  ^ne  purpose  of  carrying  on  the  business  of  manufacturing  flannel 
Whitworth  g00(H  an(^  ^  continued  to  trade  from  that  time  until  April  1884, 
  when  it  went  into  liquidation.  Its  nominal  capital  was  £150,000 

Lord  Watson,  u  r 

in  15,000  shares  of  £10  each.  None  of  its  shares  were  sold  in 
the  market  after  July  1875,  and  no  dividend  was  paid  after  the 
year  ending  the  31st  of  December  1877  ;  but  at  the  date  of  the 
liquidation  the  company  had  acquired  by  purchase,  and  then 
owned,  4142  of  its  own  shares,  of  which  3609  were  entered  in  the 
register  in  the  name  of  "  Jas.  Schofield  &  Sons,"  a  firm  which 
had  no  existence,  and  the  remainder  (the  533  shares  in  question) 
in  the  name  of  G.  W.  Schofield.  All  of  these  shares  had  been 
bought  by  the  company  at  par,  or,  in  other  words,  not  at  market 
value,  but  for  the  amount  which  had  been  paid  upon  them  by 
previous  holders;  and  1389  shares  were  purchased,  on  these 
terms,  between  May  1880  and  the  date  of  the  liquidation. 

In  the  case  of  the  533  shares,  the  price  was  made  payable  three 
years  after  the  date  of  the  agreement  of  sale,  in  exchange  for  a 
transfer,  the  purchaser  meantime  paying  interest  at  5  per  cent., 
and  undertaking  to  indemnify  the  sellers  from  further  calls. 
Interest  was  regularly  paid  from  the  funds  of  the  company,  and 
the  transaction  was  closed  in  May  1883  by  a  transfer  of  the 
shares  to  GL  W.  Schofield,  the  sellers  giving  a  receipt  for  the  full 
price  (£3305)  on  receiving  payment  of  £505  in  cash  and  being 
credited  in  the  books  of  the  company  with  £2800,  the  amount  of 
the  unpaid  balance,  as  a  loan  to  the  company.  That  is  the  sum 
which  the  respondents  claim  in  the  liquidation,  and  for  which 
the  Court  of  Appeal  has  held  that  they  are  entitled  to  rank  in 
competition  with  the  creditors  of  the  company. 

The  articles  of  association  of  "James  Schofield  &  Sons, 
Limited,"  give  the  directors  very  extensive  powers  to  purchase 
its  own  shares  for  the  company ;  and  it  is  provided  (article  181) 
that  "  shares  so  purchased  may  at  the  discretion  of  the  board  be 
sold  or  disposed  of  by  them,  or  be  absolutely  extinguished,  as  they 
deem  most  advantageous  for  the  company."  These  powers  are 
of  course  unavailing,  in  so  far  as  they  may  include  purchases  which 
are  either  beyond  the  scope  of  the  memorandum  of  association 
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or  contrary  to  the  provisions  of  the  Companies  Acts.    But  I  assent   H.  L.  (E.) 
to  the  respondents'  argument  that  they  must  be  construed  ut  1887 
magis  valeant  quam  pereant,  and  must  be  held  to  authorize  all  Trevor 
purchases  of  the  company's  shares  effected  on  its  behalf  by  the  WmT^0RT1, 
directors,  which  can  be  shewn  to  have  been  legitimate  and  within   

.  .  Lord  Watson. 

the  objects  specified  in  the  memorandum.   

In  the  case  of  a  company  limited  by  shares,  the  Act  of  1862 
requires  that  the  amount  of  its  capital,  and  the  shares  into  which 
it  is  divided,  shall  be  set  forth  in  the  memorandum  of  associa- 
tion ;  and  sect.  12,  which  prescribes  the  extent  to  which  the  con- 
ditions contained  in  the  memorandum  may  be  modified,  empowers 
the  company  to  increase  but  not  to  diminish  its  capital.  That 
limitation  has  been  so  far  relaxed  by  the  Act  of  1867  as  to 
permit  a  company  to  reduce  its  capital,  with  the  sanction  of  the 
Court,  after  due  notice  to  creditors,  upon  such  terms  as  the  Court 
may  think  fit  to  impose.  The  Act  of  1877,  upon  the  preamble 
that  doubts  had  been  entertained  whether  the  power  of  reduction 
given  by  the  preceding  Act  extended  to  paid-up  capital,  enacts 
(sect.  3)  that  the  word  "capital,"  as  used  in  that  Act,  shall 
include  paid-up  capital.  That  declaration  clearly  expresses  the 
will  of  the  legislature  that  neither  the  paid-up  nor  the  nominal 
capital  of  the  company  shall  be  reduced  otherwise  than  in  the 
manner  permitted  by  the  statutes. 

One  of  the  main  objects  contemplated  by  the  legislature,  in 
restricting  the  power  of  limited  companies  to  reduce  the  amount 
of  their  capital  as  set  forth  in  the  memorandum,  is  to  protect  the 
interests  of  the  outside  public  who  may  become  their  creditors. 
In  my  opinion  the  effect  of  these  statutory  restrictions  is  to  pro- 
hibit every  transaction  between  a  company  and  a  shareholder,  by 
means  of  which  the  money  already  paid  to  the  company  in 
respect  of  his  shares  is  returned  to  him,  unless  the  Court  has 
sanctioned  the  transaction.  Paid-up  capital  may  be  diminished 
or  lost  in  the  course  of  the  company's  trading  ;  that  is  a  result 
which  no  legislation  can  prevent;  but  persons  who  deal  with, 
and  give  credit  to  a  limited  company,  naturally  rely  upon  the 
fact  that  the  company  is  trading  with  a  certain  amount  of  capital 
already  paid,  as  well  as  upon  the  responsibility  of  its  members  for 
the  capital  remaining  at  call ;  and  they  are  entitled  to  assume 
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H.  L.  (E.)   that  no  part  of  the  capital  which  has  been  paid  into  the  coffers 
1887       of  the  company  has  been  subsequently  paid  out,  except  in  the 
Trevor     legitimate  course  of  its  business. 

"When  a  share  is  forfeited  or  surrendered,  the  amount  which 
has  been  paid  upon  it  remains  with  the  company,  the  shareholder 
being  relieved  of  liability  for  future  calls,  whilst  the  share  itself 
reverts  to  the  company,  bears  no  dividend,  and  may  be  re-issued. 
When  shares  are  purchased  at  par,  and  transferred  to  the  com- 
pany, the  result  is  very  different.  The  amount  paid  up  on  the 
shares  is  returned  to  the  shareholder ;  and  in  the  event  of  the 
company  continuing  to  hold  the  shares  (as  in  the  present  case)  is 
permanently  withdrawn  from  its  trading  capital.  It  appears  to 
me  that,  as  the  late  Master  of  the  Kolls  pointed  out  in  In  re 
Dronfield  SilJcstone  Coal  Company  (1),  it  is  inconsistent  with  the 
essential  nature  of  a  company  that  it  should  become  a  member  of 
itself.  It  cannot  be  registered  as  a  shareholder  to  the  effect  of 
becoming  debtor  to  itself  for  calls,  or  of  being  placed  on  the  list 
of  contributories  in  its  own  liquidation.  Accordingly,  when  a 
company  buys  and  holds  its  own  shares,  the  device  is  sometimes 
resorted  to  of  taking  the  transfer  to  a  nominee,  who  is  entered  in 
the  register,  and  holds  the  shares  as  trustee  for  the  company, 
which  undertakes  to  indemnify  him  from  future  calls.  In  that 
case,  if  the  company  goes  into  liquidation  before  its  capital  is 
fully  paid  up,  the  trustee  is  liable  personally  as  a  contributory 
for  the  amount  then  unpaid ;  but  the  amount  withdrawn  is  never 
restored,  and  calls  made  upon  the  shares  whilst  the  company  is  a 
going  concern  bring  no  addition  to  its  capital. 

In  Teasdale's  Case  (2),  which  was  frequently  referred  to  in  the 
argument  before  us,  James  L.J.  is  reported  to  have  said :  "  There 
is  no  doubt  that  a  company  may  give  itself  power  to  purchase  its 
own  shares,  to  take  surrenders  of  shares,  and  to  cancel  the  certifi- 
cates of  shares."  There  was  no  question  of  purchase  in  that  case, 
which  related  to  a  surrender  of  original  shares  in  exchange  for 
new  shares,  by  means  of  which  the  nominal  capital  of  the  com- 
pany was  largely  increased,  whilst  the  paid-up  capital  remained 
intact.  The  learned  Lord  Justice  took  occasion  to  modify  the 
opinion  thus  attributed  to  him  in  the  subsequent  case  of  Hope  v. 
(1)  17  Ch.  D.  76,  83.  (2)  Law  Rep.  9  Oh.  54. 
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International  Financial  Society  (1).  In  that  case,  the  purchase  of  H.  L.  (E.) 
its  own  shares  was  not  one  of  the  specified  objects  of  the  society ;  1887 
but  the  directors  were  authorized  to  purchase  the  shares  of  certain  tkevor  ' 
members  who  desired  to  withdraw  from  the  concern,  by  a  special 
resolution  of  the  society,  which  provided  that  shares  purchased 
in  terms  thereof  should  not  be  re-issued  by  the  board  without 
the  authority  of  a  general  meeting.  The  Court  of  Appeal, 
affirming  the  decision  of  Bacon  Y.C.,  held  that  the  scheme 
involved  an  improper  application  of  its  funds,  and  was  ultra  vires 
of  the  company.  James  L.J.  said  (2)  :  "  Mr.  Kay,  it  appears  to 
me,  has  succeeded  in  placing  his  opponents  on  the  horns  of  a 
dilemma.  Either  this  is  a  purchase  of  shares  in  the  sense  of 
trafficking  in  shares,  which  is  a  purchase  not  authorized  by  the 
memorandum  of  association,  or  it  is  an  extinguishment  of  the 
shares,  and  therefore  a  reduction  of  the  capital  of  the  company." 
He  clearly  distinguishes  the  case  of  purchase  from  that  of  sur- 
render. After  referring  to  his  reported  observations  in  Teasdale's 
Case  (3)  as  being  too  wide  a  deduction  from  the  authorities,  and 
unnecessary  for  the  decision  of  the  case,  he  says  :  "  But  however 
that  may  be,  when  the  company  deals  with  an  individual  share- 
holder, and  does  what  appears  to  be  right  under  the  circum- 
stances, namely,  to  accept  the  surrender  from  the  shareholder 
who  cannot  pay,  and  to  release  him  from  further  liability,  that 
might  be  good,  although  incidentally,  and  to  a  small  extent,  it 
may  be  said  to  diminish  the  capital."  The  present  Master  of  the 
Bolls  and  Baggallay  L.J.  followed  the  same  line  of  reasoning 
with  James  L.J.  They  agreed  that  the  resolution  of  the  com- 
pany to  purchase  and  hold  its  own  shares,  subject  to  the  disposal 
of  a  general  meeting,  was  in  substance  either  a  resolution  to  deal 
in  the  shares,  which  was  outside  the  memorandum  of  association, 
or  a  resolution  to  reduce  its  capital,  which  was  contrary  to  the 
provisions  of  the  Companies  Acts.  The  decision  of  the  learned 
judges  would,  I  apprehend,  have  been  the  same  if  the  directors 
had  been  authorized  to  make  the  purchase  by  the  articles  of 
association.  No  authority  thereby  given  could  have  enlarged  the 
scope  of  the  memorandum,  or  overcome  the  statutory  prohibition. 

(1)  4  Ch.  D.  327.  (2)  t  Ch.  D.  335. 

(3)  Law  Rep.  0  Ch.  54. 
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H.  L.  (E.)  Mr.  Komer  did  not,  in  the  course  of  his  able  argument  for  the 
1887  respondents,  impeach  the  soundness  of  the  decision  in  Hope  v. 
Trevor  International  Financial  Society  (1).  He  sought  to  extricate  his 
clients  from  the  dilemma  presented  in  that  case  by  endeavouring 
to  shew  that  the  purchase  of  the. 533  shares  in  question  was,  in  a 
reasonable  sense,  incidental  to  the  carrying  on  of  the  proper 
business  of  "  James  Schofield  &  Sons,  Limited,"  or  was  at  least 
a  legitimate  piece  of  domestic  management,  and  was  therefore 
within  the  scope  of  the  memorandum ;  and,  upon  that  assumption, 
he  argued  that  the  transaction  was  not  in  contravention  of  the 
Companies  Acts,  although  it  might  lead  to  some  diminution  of 
capital.  His  argument  was  mainly  rested  upon  In  re  Dronfield 
Silhstone  Coal  Company  (2),  an  authority  requiring  consideration, 
because  it  is  in  respect  of  the  principle  said  to  be  thereby  estab- 
lished that  the  Court  of  Appeal  has,  in  this  case,  given  judgment 
for  the  respondents. 

Other  authorities  were  relied  on  by  the  learned  counsel,  but 
these  (with  one  exception)  I  think  it  unnecessary  to  notice, 
because  they  were  cases  either  of  surrender  of  shares,  or  of  can- 
cellation of  allotments,  and  did  not  involve  any  question  of 
purchase. 

In  Phosphate  of  Lime  Company  v.  Green  (3)  a  dispute  had  arisen 
between  the  company  and  two  of  its  shareholders,  which  was 
eventually  compromised.  As  stated  by  Willes  J.,  "  An  arbitra- 
tion was  proposed,  and  negotiations  took  place  between  the 
directors  and  Green  and  Mcholls,  which  resulted  in  a  compromise 
on  or  about  the  24th  of  July  1866.  That  compromise  in  effect 
was  that,  instead  of  paying  back  the  money  advanced  to  them, 
and  returning  the  debenture  bonds,  Green  and  Nicholls  should 
give  up  to  the  company  400  shares,  on  which  £10  per  share  had 
been  paid  up,  to  be  cancelled  ;  and  it  was  agreed  that  this  should 
be  considered  as  a  settlement  of  the  claim  of  the  company  against 
them."  The  learned  judges,  in  delivering  their  opinions,  as- 
sumed that  the  transaction  had  the  character  of  a  sale  of  the 
shares,  and  was  struck  at  by  the  19th  of  the  company's  articles  of 
association,  which  expressly  prohibited  the  purchase  of  its  own 

(1)  4  Ch.  D.  327.  (2)  17  Ch.  D.  76. 

(3)  Law  Kep.  7  C.  P.  43,  54. 
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shares  under  any  circumstances ;  but  they  held  that  the  share-   H.  L.  (E.) 
holders,  with  full  knowledge  of  the  transaction,  had  ratified  that  1887 
which  had  been  done  by  the  directors.    None  of  the  learned  trevoe 
judges  seem  to  have  considered  whether  the  transaction  was  within  Whit^'oeth 
the  limits  of  the  memorandum,  or  consistent  with  the  provisions   

-L  T.nrrl  Watson. 


of  the  Companies  Acts. 

In  deciding  In  re  Dronfield  Silkstone  Coal  Company  (1)  the  Court 
of  Appeal  had  fully  in  view  the  previous  decisions  of  this  House 
in  Ashbury  Bailway  Carriage  and  Iron  Company  v.  Riche  (2),  and 
of  their  predecessors  in  Hope  v.  International  Financial  Society  (3). 
It  appears  from  the  report  that  disputes  had  arisen  between  the 
board  of  directors  and  Ward,  one  of  their  number,  from  whom  and 
his  partner  Addy  the  company  had  a  sub-lease  of  coal  mines  which 
it  worked,  and  that  these  disputes  seriously  interfered  with  the 
business  of  the  company.  In  order  to  terminate  their  differences 
the  parties  entered  into  an  agreement  sanctioned  by  a  special 
resolution  of  the  company,  in  terms  of  which  Ward,  on  the 
25th  of  March  1872,  transferred  his  shares  to  the  company  for 
£5000,  and  of  the  same  date  executed,  along  with  Addy,  a  separate 
indenture,  by  which  they  assigned  to  the  company  their  whole 
interest  as  lessees  for  the  sum  of  £10,000.  The  company  was 
registered  as  owner  of  the  shares  shortly  after  the  execution  of 
the  transfer  in  1872,  and  retained  them  until  1879,  when  a  wind- 
ing-up order  was  obtained.  At  the  time  of  the  transfer,  and  for 
several  years  following,  the  business  of  the  company  was  pros- 
perous, and  large  dividends  were  paid.  The  liquidators  included 
Ward  in  the  list  of  contributories,  and,  in  an  application  for  the 
removal  of  his  name,  the  late  Master  of  the  Rolls  (Jessel)  held 
that  the  transfer  was  void  as  being  not  only  outside  the  objects 
of  the  memorandum,  but  a  diminution  of  the  paid-up  capital 
forbidden  by  the  Companies  Acts,  and  consequently  that  Ward 
was  still  liable  to  contribute.  His  judgment  was  reversed  by 
the  Court  of  Appeal,  who  directed  the  applicant's  name  to  be 
removed  from  the  list.  Cotton  L.J.  was  of  opinion  that  the  pur- 
chase having  been  made  in  the  interest  of  the  company,  and  not 
being  in  any  sense  a  traffic  in  shares,  did  not  go  beyond  the 


(1)  17  Ch.  D.  7G. 


(2)  Law  Rep.  7  H.  L.  653,  C67. 
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H.  L.  (E.)  memorandum,  and  that  it  was  not  such  a  diminution  of  capital  as 
1887  the  statutes  prohibit.  Upon  the  latter  point  his  Lordship 
Tkevoe  observed  (1)  :  "  The  principal  argument  of  the  respondent  against 
the  validity  of  the  transaction  was  that  it  was  a  reduction  of 
the  capital  of  the  company.  If  this  transaction  is  to  be  held 
invalid  on  that  ground,  I  do  not  see  how  a  surrender  or  for- 
feiture of  shares  is  ever  to  be  supported."  James  L.J.  was  also  of 
opinion  that  dealing  with  shares  which  did  not  amount  to  traffic 
was  not  beyond  the  scope  of  the  memorandum,  and  he  regarded 
the  transaction  as  "  a  mere  domestic  matter,"  which  could  not  be 
questioned  after  the  company  had  first  confirmed  it  and  had  then 
acquiesced  in  it  and  taken  the  benefit  of  it. 

In  Guinness  v.  Land  Corporation  of  Ireland  (2)  Cotton  L.J. 
thus  explained  the  principle  upon  which  In  re  Dronfield  Silkstone 
Coal  Company  (3)  was  decided.  "  The  article  there  empowered 
the  directors  in  their  discretion  to  apply  money  in  purchasing 
shares  so  as  to  get  rid  of  shareholders  who  caused  difficulty  in 
the  internal  management  of  the  company;  and  as  the  power 
had  been  used,  and  reasonably  used,  for  that  purpose,  and 
not  as  a  means  of  diminishing  the  capital  of  the  company,  the 
shares  not  being  in  any  way  cancelled  or  put  an  end  to,  but  being 
re-issuable,  we  were  of  opinion  that  the  directors  had  the  power 
which  they  purported  to  exercise." 

When  a  company,  in  order  to  get  rid  of  a  troublesome  share- 
holder, buys  his  shares  and  continues  to  hold  them,  as  in  In  re 
Dronfield  Silkstone  Coal  Company  (3),  the  object  may  be  different, 
but  the  result,  so  far  as  regards  the  capital  of  the  company,  is 
precisely  the  same  as  if  it  had  purchased  the  shares  as  an  invest- 
ment. If  the  shares  are  purchased  with  the  view  of  being  re-sold, 
that  is  simply  a  speculation  with  the  funds  of  the  company.  If 
they  are  purchased  with  the  view  of  their  being  retained  by  the 
company,  that  is  a  permanent  withdrawal  of  the  money  invested 
in  them  from  the  trading  capital  of  the  company.  I  do  not 
agree  with  Cotton  L.J.  in  thinking  that  if  such  a  transaction 
is  invalid  no  forfeiture  or  surrender  could  be  supported.  When 
shares  are  forfeited  or  surrendered  and  uot  re-issued3  that  affects 

(1)  17  Cb.  D.  94.  (2)  22  Ch.  D.  349, 378. 

(3)  17  Ch.  D.  76. 
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only  the  nominal  amount  of  the  shares  so  far  as  unpaid  ;  when    H.  L.  (E.) 
they  are  bought  and  not  re-issued  that  diminishes  the  paid-up  as  1887 
well  as  the  nominal  capital.  Tbevor 

Notwithstanding  the  general  prohibition  of  alterations  upon  WmT^0RTH 
the  memorandum  of  association  which  diminish  the  capital, 
whether  paid-up  or  nominal,  of  a  company  limited  by  shares,  the 
Companies  Acts  contemplate  the  possibility  of  diminution  of 
unpaid  capital  in  certain  cases,  although  the  memorandum 
remains  unaltered.  Sect.  26  of  the  Act  of  1862  and  the  regula- 
tions of  Table  A.  (17  to  22)  shew  plainly  that  the  legislature 
intended  companies  to  have  the  power  of  forfeiting  shares.  There 
is  no  reference  in  the  Acts  to  surrenders  of  shares;  but  these 
have  been  admitted  by  the  Courts  upon  the  principle,  as  I  under- 
stand it,  that  they  have  practically  the  same  effect  as  forfeiture, 
the  main  difference  being  that  the  one  is  a  proceeding  in  invitum, 
and  the  other  a  proceeding  taken  with  the  assent  of  the  share- 
holder, who  is  unable  to  retain  and  pay  future  calls  on  his  shares. 
Whatever  may  be  the  case  in  regard  to  surrender,  I  do  not 
think  the  purchase  of  its  own  shares  by  a  company  bears  any 
analogy  to  forfeiture.  It  appears  to  me  that  a  transaction  by 
which,  as  in  this  case  and  in  In  re  Dronfield  Silkstone  Coal  Com- 
pany (1),  the  company  gave  back  his  money  to  the  shareholder, 
and  accepted  and  held  the  shares  in  his  stead,  in  point  of  fact 
operates  as  a  diminution  of  its  paid-up  as  well  as  of  its  nominal 
capital ;  and  I  have  been  unable  to  discover  any  good  reason  why 
such  a  diminution  should  be  held  to  be  legal  in  the  face  of 
statutory  enactment  to  the  contrary. 

I  am  not  prepared  to  say,  nor  is  it  necessary  to  say,  that  the 
decree  in  In  re  Dronfield  Silkstone  Coal  Company  (1)  directing 
the  removal  of  Ward's  name  from  the  list  of  contributories  was 
erroneous.  If  his  non-liability  to  contribute  in  the  liquidation 
had  been  wholly  dependent  upon  the  original  validity  of  the 
agreement  of  March  1872  for  the  sale  and  purchase  of  his  shares, 
I  should  have  agreed  with  the  decision  of  the  late  Master  of  the 
Eolls  ;  but  it  appears  to  me  that  there  were  special  circumstances 
in  that  case  which  might  have  justified  the  order  made  by  the 
Court  of  Appeal,  although  I  am  unable  to  concur  in  the  reasoning 

(1)  17  Ch.  D.  70. 
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H.  L.  (E.)   upon  which  it  was  based.    The  respondents  are  not  resisting  an 
1887      attempt  by  the  liquidators  to  include  them  in  the  list  of  con- 
Tbevob     tributories;  they  are  seeking  to  enforce  in  a  question  with 
creditors  the  contract  under  which  their  shares  were  transferred 
to  the  company,  and  their  success  must  depend  upon  the  validity 
of  that  contract. 

In  the  present  case  I  should  have  been  of  opinion,  even  on  the 
assumption  that  the  reasoning  of  the  Lords  Justices  in  In  re 
Dronfield  Silkstone  Coal  Company  (1)  was  sound,  that  the  purchase 
of  the  respondents'  533  shares  was  a  transaction  ultra  vires  of  the 
company.  It  was  not  an  isolated  transaction  with  a  single 
troublesome  shareholder  who  was  obstructing  the  business  of  the 
company,  but  was  part  and  parcel  of  a  scheme  carried  out  by  the 
directors  under  the  articles  of  association,  by  which  they  acquired 
for  the  company  more  than  one-fourth  of  the  whole  shares  of  its 
undertaking,  and  returned  to  the  shareholders  from  whom  they ' 
purchased  more  than  one-fourth  of  its  paid-up  capital.  It  does 
not  appear  to  have  formed  any  part  of  the  scheme  to  re-sell 
or  re-issue  the  shares  ;  and  matters  stood  in  the  position  I  have 
described  at  the  date  of  the  liquidation.  I  do  not  doubt  that,  as 
suggested  by  the  learned  judges  of  the  Court  of  Appeal,  the 
object  of  the  directors  was  to  keep  "  James  Schorl  eld  &  Sons 
Limited  "  as  a  sort  of  family  concern,  which  was  a  perfectly 
lawful  object  if  pursued  by  legitimate  means.  But  the  directors 
and  shareholders  of  a  company  limited  by  shares  who  desire  to 
have  the  concern  in  the  hands  of  themselves  and  their  friends, 
and  to  keep  its  shares  out  of  the  market,  ought  to  use  their  own 
money  for  that  purpose  and  not  the  trading  capital  of  the  com- 
pany. In  my  opinion  the  application  of  the  company's  funds  in 
furtherance  of  any  such  object  is  altogether  illegitimate,  because 
it  is  foreign  to  the  proper  business  of  the  company  and  in  viola- 
tion of  statute  law.  If  it  were  held  to  be  incidental  to  the 
business  of  the  company  and  not  a  diminution  of  its  capital, 
there  seems  to  be  no  reason  why  "  James  Schofleld  &  Sons 
Limited  "  should  not  have  purchased  at  par  a  half  or  two-thirds, 
instead  of  a  fourth,  of  its  own  shares. 

I  concur,  therefore,  in  the  judgment  which  has  been  moved. 
(1)  17  Ch.  D.  76. 
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Lokd  FitzGeeald  : —  H.  L.  (E.) 

My  Lords,  upon  the  first  two  questions  raised  by  the  appellants 
it  is  not  necessary  to  express  any  opinion.  Tbevob 

The  third  question  is  one  of  great  public  importance,  and  one  Whitwoeth. 
cannot  but  feel  satisfied  that  at  last  it  has  come  to  the  point 
where  it  is  necessary  to  pronounce  an  authoritative  decision 
upon  it. 

Upon  carefully  reading  the  two  very  elaborate  opinions  which 
have  been  already  delivered  upon  this  subject,  and  the  very 
weighty  opinion  which  has  yet  to  be  delivered  by  my  noble  and 
learned  friend  who  sits  near  me  (Lord  Macnaghten)  and  deliber- 
ately considering  them,  I  have  laid  aside  what  I  intended  to  be 
my  own  judgment,  and  I  need  only  state  my  entire  concurrence 
in  those  opinions.  I  consider  that  the  decision  which  the  House 
has  arrived  at  is  a  most  wholesome  one  in  the  public  interests. 

I  wish  to  advert  to  a  case  to  which  I  Called  attention  in  the 
course  of  the  argument,  in  which  a  very  elaborate  judgment  was 
delivered  by  FitzGibbon  L.J. — I  refer  to  In  re  Balgooley  Dis- 
tillery Company  (1).  I  think  that  affords  the  ablest  criticism 
which  has  taken  place  up  to  this  morning  upon  the  authorities 
and  upon  the  question  which  we  have  now  to  determine. 


Lokd  Macnaghten  : — 

My  Lords,  the  learned  counsel  for  the  appellants  raised  three 
points  for  your  Lordships'  consideration. 

In  the  first  place,  they  contended  that  the  shares  belonging  to 
Whit  worth's  executors,  which  were  the  subject  of  the  agreement 
of  May  1880,  were  not  really  purchased  on  behalf  of  the  company. 
From  facts  either  proved  or  admitted,  and  from  documents  in 
evidence,  they  asked  your  Lordships  to  infer  that  in  making  that 
agreement  George  William  Schofield  was  acting  on  his  own 
account,  though  he  meant  all  the  while  to  treat  the  company  as 
the  purchaser  if  the  bargain  turned  out  to  be  a  bad  one.  That  is 
a  charge  of  dishonesty  for  which,  as  far  as  I  can  see,  there  is  not 
a  shadow  of  foundation. 

In  the  next  place,  assuming  the  purchase  clauses  in  the  articles 

(1)  Ir.  L.  R.  17  Ch.  D.  239. 
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H.  L.  (E.)  to  be  valid,  it  was  contended  that  the  requirements  of  those 
1887       clauses  were  not  duly  complied  with.    This  is  a  more  difficult 
question.    In  the  unsatisfactory  state  of  the  evidence  I  do  not 
propose  to  give  any  final  opinion  upon  it.   I  will  only  make  one 
or  two  observations.    Article  179  provides  that  "  any  share," 

Macnaghten. 

that  is,  any  share  in  James  Schofield  and  Sons  Limited  "  may 
be  purchased  by  the  company  from  any  person  willing  to  sell  it, 
and  at  such  price,  not  exceeding  the  then  market  value  thereof,, 
as  the  board  think  reasonable."  Now  it  does  not  appear  that 
the  board  ever  exercised  any  judgment  or  thought  in  the  matter. 
From  the  year  1875  the  company's  shares  were  not  saleable  or 
sold  in  the  market,  or  dealt  with  by  the  public.  After  that  date 
any  shares  that  any  member  wished  to  sell  were  bought  by  the 
company  as  a  matter  of  course.  Except  in  a  few  instances  where 
shares  were  sold  below  their  par  nominal  value,  the  price  given 
was  invariably  a  sum  equal  to  the  amount  paid  up,  and  that, 
although  the  company  was  steadily  going  from  bad  to  worse, 
trading  at  a  loss,  and  at  the  same  time  borrowing  money  to  buy 
up  the  shares  of  members  who  wanted  to  withdraw.  Why  the 
price  was  kept  up  under  these  circumstances  it  is  not  necessary 
to  inquire.  Whatever  the  reason  may  have  been,  the  sum  which 
the  Board  agreed  to  pay  for  the  shares  belonging  to  Whitworth's 
executors  cannot,  I  think,  by  any  figure  of  speech,  be  described 
as  the  market  value  or  as  bearing  any  relation  to  the  market 
value  of  the  shares.  If  that  be  so,  there  seems  to  be  a  difficulty 
in  the  way  of  enforcing  against  the  company  the  completion  of  a 
contract  founded  on  something  like  a  breach  of  trust  on  the  part 
of  the  directors. 

The  third  point  is  one  of  general  importance.  It  raises  the 
question  whether  it  is  competent  for  a  company  formed  under 
the  Act  of  1862,  on  the  principle  of  limited  liability,  to  purchase 
its  own  shares  when  it  is  authorized  by^its  articles  to  do  so.  The 
consideration  of  that  question,  as  it  appears  to  me,  necessarily 
involves  the  broader  question  whether  it  is  competent  for  a 
limited  company  under  any  circumstances  to  invest  any  portion 
of  its  capital  in  the  purchase  of  a  share  of  its  own  capital  stock, 
or  to  return  any  portion  of  its  capital  to  any  shareholder  without 
following  the  course  which  Parliament  has  prescribed.    If  the 
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case  were  not  in  some  degree  embarrassed  by  the  decision  in   H.  L.  (E.) 
In  re  Dronfield  SilJcstone  Goal  Company  (1),  and  by  dicta  in  earlier  1887 
cases,  I  should  answer  both  questions  in  the  negative  without  Teevoe. 
the  slightest  doubt  or  hesitation.    It  appears  to  me  that  the 
notion  of  a  limited  company  taking  power  to  buy  up  its  own 
shares  is  contrary  to  the  plain  intention  of  the  Act  of  1862,  and  Macnaghten 
inconsistent  with  the  conditions  upon  which,  and  upon  which 
alone,  Parliament  has  granted  to  individuals  who  are  desirous  of 
trading  in  partnership  the  privilege  of  limiting  their  liability. 

The  Act  of  1862  requires  that  the  objects  for  which  a  limited 
company  is  established  shall  be  stated  in  its  memorandum. 
Those  objects  cannot  be  enlarged  by  anything  to  be  found  in 
the  articles,  or  by  anything  outside  the  memorandum.  What- 
ever may  fairly  be  regarded  as  incidental  to  the  objects  stated  in 
the  memorandum,  the  company  is  authorized  to  do.  Everything 
beyond  that  is  prohibited.  Further,  every  limited  company  is 
required  to  state  in  its  memorandum  the  amount  of  capital  with 
which  it  proposes  to  be  registered,  divided  into  shares  of  a  certain 
fixed  amount.  That  is  equivalent  to  a  declaration  that  the  capital 
is  to  be  devoted  to  the  objects  of  the  company.  The  effect  of 
that  statement,  taken  in  connection  with  sect.  38,  is  explained 
very  clearly  by  Cotton  L.J.  in  Guinness  v.  Land  Corporation  of 
Ireland  (2).  After  commenting  on  sect.  38  the  Lord  Justice 
proceeds  thus : — "  From  that  it  follows  that  whatever  has  been 
paid  by  a  member  cannot  be  returned  to  him.  In  my  opinion  it 
also  follows  that  what  is  described  in  the  memorandum  as  the 
capital  cannot  be  diverted  from  the  objects  of  the  society.  It 
is,  of  course,  liable  to  be  spent  or  lost  in  carrying  on  the  business 
of  the  company,  but  no  part  of  it  can  be  returned  to  a  member 
so  as  to  take  away  from  the  fund  to  which  the  creditors  have  a 
right  to  look  as  that  out  of  which  they  are  to  be  paid." 

If  that  be  a  correct  exposition  of  the  law,  as  I  think  it  is,  it 
seems  to  me  to  be  decisive  on  the  present  question.  If  the  pur- 
chase of  shares  in  James  Schofield  &  Sons,  Limited,  was  not  one 
of  the  objects  of  that  company,  how  could  its  capital  bo  properly 
employed  in  that  purchase  ?  Bowen  L.J.  indeed,  founding  him- 
self on  In  re  Dronfield  Silkstone  Coal  Company  (1),  assumes  that 
(1)  17  Oh.  1).  76.  (2)  22  Ch.  D.  340,  375. 
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H.  L.  (E.)  cases  may  occur  where  the  purchase  of  its  own  shares  is  incidental 
1887  to  the  legitimate  objects  of  a  limited  company,  and  such  a  case 
Trevor  he  considers  the  present  to  be.  On  that  two  observations  arise. 
Whitworth.  ^ne  exer(Jise  oi  such  a  power  can  be  regarded  as  incidental  to 
■j— j      the  objects  of  a  limited  company,  there  seems  to  be  no  need  for 

Macnaghten.  giving  the  power  in  express  terms  either  in  the  memorandum  or 
in  the  articles.  Every  company  must  have  it.  Every  company 
may  exercise  it  in  a  proper  case.  In  the  next  place,  whatever 
may  be  thought  of  the  special  circumstances  to  be  found  in  In  re 
Dronfield  Silkstone  Coal  Company  (1),  there  were  no  special  circum- 
stances here.  It  was  said  that  the  company  was  a  family  company. 
But  a  family  company,  whatever  the  expression  means,  does  not 
limit  its  trading  to  the  family  circle.  If  it  takes  the  benefit  of 
the  Act,  it  is  bound  by  the  Act  as  much  as  any  other  company. 
It  can  have  no  special  privilege  or  immunity.  It  was  said  that 
the  board  did  not  want  Whitworth's  shares  to  be  sold  to  out- 
siders, or  put  on  the  market.  Unfortunately  there  was  nothing 
special  in  that.  That  was  part  of  the  regular  practice  of  the 
company,  a  practice  which  became  more  and  more  confirmed  as 
the  company's  affairs  became  more  and  more  embarrassed.  The 
company's  balance-sheets  for  the  last  few  years  of  its  existence 
are  in  evidence.  On  the  one  side,  among  the  debit  items,  they 
shew  the  amount  due  to  the  company's  bankers  ;  on  the  other  side, 
under  the  head  of  "  shares  purchased,"  they  shew  the  amount 
spent  by  the  company  in  the  purchase  of  its  own  shares.  The 
figures  are  instructive.  In  December  1880  the  company  owed 
its  bankers,  who  were  secured  creditors,  £20,202.  Up  to  that 
date,  from  its  commencement  in  1865,  it  had  spent  £16,202  in 
the  purchase  of  its  own  shares.  By  December  1883  the  debt  to 
the  bankers  had  increased  to  £30,490,  and  the  sum  spent  in  the 
purchase  of  its  shares  amounted  to  £32,935.  By  means  of  these 
purchases  that  large  sum,  more  than  one-fifth  of  the  nominal 
capital  of  the  company,  had  been  withdrawn  from  the  fund  to 
which,  as  Cotton  L.J.  says,  the  creditors  have  a  right  to  look. 
In  1884  the  company  went  into  liquidation,  and  the  creditors 
are  unpaid. 

In  the  face  of  the  figures  to  which  I  have  referred,  Mr.  Komer, 
(1)  17  Oh.  D.  76. 
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who  argued  the  case  for  the  respondents  with  extreme  ability  and  H.  L.  (E.) 
ingenuity,  hesitated  to  maintain  that  the  particular  purchase  was  1887 
incidental  to  the  objects  of  the  company.  But  he  urged  that  the  trbvos 
vendors  had  nothing  to  do  with  that ;  they  were  not  concerned 
with  the  management  of  the  company.  It  was  enough  for  his 
argument  if  it  were  conceded  that  the  purchase  of  its  own  shares  MacDaghten 
might  be  incidental  to  the  objects  for  which  the  company  was 
formed.  Your  Lordships  then  asked  in  what  case,  and  under 
what  circumstances,  such  a  purchase  could  be  said  to  be  inci- 
dental to  the  objects  of  a  limited  company.  In  answer  to  that 
question  the  learned  counsel  not  unnaturally  turned  to  In  re 
Dronfield  Silhstone  Goal  Company  (1),  and  suggested,  that  at  any 
rate  it  might  be  so  when  the  power  was  used  as  an  incident  of 
domestic  management  to  buy  out  shareholders  whose  continuance 
in  the  company  was  undesirable.  That  was  the  way  in  which  the 
proposition  was  put  in  In  re  Dronfield,  (See.,  Co.  (1),  where  matters 
had  come  to  a  deadlock.  But  I  would  ask,  Is  it  possible  to  suggest 
anything  more  dangerous  to  the  welfare  of  companies  and  to  the 
security  of  their  creditors  than  such  a  doctrine  ?  Who  are  the 
shareholders  whose  continuance  in  a  company  the  company  or  its 
executive  consider  undesirable  ?  Why,  shareholders  who  quarrel 
with  the  policy  of  the  board,  and  wish  to  turn  the  directors  out ; 
shareholders  who  ask  questions  which  it  may  not  be  convenient 
to  answer ;  shareholders  who  want  information  which  the  direc- 
tors think  it  prudent  to  withhold.  Can  it  be  contended  that 
when  the  policy  of  directors  is  assailed  they  may  spend  the 
capital  of  the  company  in  keeping  themselves  in  power,  or  in 
purchasing  the  retirement  of  inquisitive  and  troublesome  critics  ? 

I  took  the  liberty  during  the  argument  of  referring  to  a  case 
which  is  reported  under  the  name  of  Harben  v.  Phillips  (2).  It 
was  the  case  of  a  large  shipping  company,  in  which  the  share- 
holders were  divided  into  two  hostile  camps.  One  party,  with  the 
old  directors  at  their  head,  wished  to  make  London  the  port  of 
departure  for  their  fleet.  The  other  party  were  determined  that 
the  business  should  remain  at  Southampton.  Both  sides  were 
perfectly  honest,  each  was  fully  convinced  that  the  company 
would  be  ruined  if  the  view  of  their  opponents  prevailed.  Could 
(1)  17  Ch.  D.  76.  (•_>)  23  Ch.  1).  14, 
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H  h.  (E.)  it  be  suggested  that  in  such  a  case  directors  might  lawfully 
1887  employ  the  company's  funds  in  buying  up  a  sufficient  number  of 
Trevor  shares  to  silence  opposition  ?    Or  is  the  purchase  allowable  only 
vYhitwokth  wnen  *ne  undesirable  shareholder  stands  alone,  and  the  other 
  members  are  all  of  one  mind  ?    In  the  latter  case  the  action  of 

Lord 

Macnaghten.  the  directors  may  not  be  open  to  misconstruction.  But  still  the 
purchase  would  not  be  "  a  mere  domestic  matter,"'  as  it  was 
termed  by  James  L.J.  in  In  re  Dronfield  Bilkstone  Coal  Com- 
pany (1).  It  must  involve  the  employment  of  funds  which  have 
been  dedicated  to  other  purposes,  and  the  use  or  misuse  of  which 
concerns  other  persons  besides  the  shareholders.  Nor  can  it  be 
considered  incidental  to  the  objects  of  the  company  merely 
because  it  may  be  very  convenient.  After  all,  the  inconvenience 
sought  to  be  avoided  arises  either  from  restrictions  which  Parlia- 
ment has  thought  right  to  impose,  or  from  the  common  misfor- 
tune of  having  to  pay  for  what  one  wants  out  of  one's  own  purse, 
when  there  is  no  other  way  of  getting  it.  If  the  capital  proposed 
to  be  expended  in  the  purchase  of  its  shares  is  "  in  excess  of  the 
wants  of  the  company,"  the  transaction  may  be  carried  out  under 
the  provisions  of  the  Acts  to  which  I  shall  have  presently  to  refer. 
If  the  capital  of  the  company  is  not  in  excess  of  the  company's 
wants,  it  certainly  ought  not  to  be  diverted  from  its  proper 
objects.  But  even  then  there  is  no  reason  why  there  should  be 
a  deadlock.  The  end  in  view  may  still  be  attained  by  means  to 
which  no  exception  can  be  taken.  If  shareholders  think  it  worth 
while  to  spend  money  for  the  purpose  of  getting  rid  of  a  trouble- 
some partner  who  is  willing  to  sell,  they  may  put  their  hands 
in  their  own  pockets  and  buy  him  out,  though  they  cannot  draw 
on  a  fund  in  which  others  as  well  as  themselves  are  interested. 
That,  I  think,  is  the  law,  and  that  is  the  good  sense  of  the 
matter. 

There  remains,  however,  a  more  serious  objection  still.  It 
seems  to  me  that  if  a  power  to  purchase  its  own  shares  were  found 
in  the  memorandum  of  association  of  a  limited  company,  it  would 
necessarily  be  void.  There  are  two  conditions  of  the  memoran- 
dum— the  condition  defining  the  objects  of  the  company,  and 
the  condition  defining  its  capital, — one  or  both  of  which  would 

(1)  17  Ch.  D.  76. 
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be  affected  by  such  a  power.  It  must,  therefore,  be  considered  H.  L.  (E.) 
in  connection  with  each.  Suppose  the  dealing  in  its  own  shares  1887 
were  stated  as  an  object  for  which  a  company  was  proposed  to  be  Trevor 
established,  could  it  be  said  that  the  subscribers  were  associated 
for  a  "lawful  purpose  "  within  the  meaning  of  sect.  6  of  the  Act 
of  1862  ?  If  it  were  the  only  object  of  the  company,  no  one 
would  say  so.  Does  the  purpose  of  the  association  become  lawful 
if  legitimate  objects  are  combined  with  an  object  which  is  not 
legitimate  ?  It  is  significant  that  the  Stock  Exchange  will  not 
grant  a  settling  day,  or  allow  a  quotation  to  any  company  which 
purports  to  have  the  power  of  buying  its  own  shares.  But  let 
me  suppose  a  case  where  the  purchase  of  its  own  shares  is  not 
one  of  the  objects  of  the  company,  properly  so-called/  but  a  case 
where  the  subscribers  to  the  memorandum  think  that  the  power 
of  purchasing  its  own  shares  might  be  useful  in  the  management 
of  the  company  if  it  were  permissible  by  law.  Then  it  seems  to 
me  that  one  way  of  trying  whether  it  is  permissible  or  not  would 
be  to  read  it  into  the  memorandum  in  connection  with  the  con- 
dition which  states  what  the  capital  is  to  be.  Let  me  try  it  here 
in  that  way,  using  the  very  language  of  Cotton  L.  J.,  who  thought 
the  power  in  the  present  case  valid,  because  it  was  only  "  a  power 
to  authorize  the  board,  whenever  they  thought  it  desirable  for 
the  purposes  of  the  company,  to  buy  the  shares."  The  condition 
would  then  run  thus  :  "  The  capital  of  the  company  is  £150,000 
in  15,000  shares  of  £10  each ;  but  the  board  may  buy  back 
shares  whenever  they  think  it  desirable  for  the  purposes  of  the 
company  to  do  so."  It  seems  to  me  that  a  condition  so  qualified 
would  be  repugnant  and  contradictory  to  itself.  At  any  rate, 
the  qualification  would  have  the  effect  of  reducing  one  of  the 
statutory  conditions  of  the  memorandum  to  an  empty  form. 

So  far  I  have  not  relied  upon  the  Acts  of  1867  and  1877,  which 
are  to  be  construed  as  one  with  the  Act  of  1862,  because  I  think 
the  question  is  clear  on  the  earlier  Act ;  but  I  may  say  that  the 
Act  of  1867,  as  explained  by  the  Act  of  1877,  seems  to  prohibit 
a  company  from  purchasing  its  own  shares,  except  under  certain 
stringent  conditions.  "When  Parliament  sanctions  the  doing  of 
a  thing  under  certain  conditions  and  with  certain  restrictions,  it 
must  be  taken  that  the  thing  is  prohibited  unless  the  prescribed 
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H.  L.  (E.)   conditions  and  restrictions  are  observed.    Now  the  Act  of  1862 
1887      makes  no  provision  for  reduction  of  capital.    The  Act  of  1867 
Trevor     allows  a  limited  company  to  reduce  its  capital  under  conditions 

ir    Vm        which  carefully  protect  the  interests  of  creditors.    The  Act  of 
—       1877  explains  that  the  power  to  reduce  capital  includes  a  power 

Macnaghten.  «  %0  pav  0ff  any  capital  which  may  be  in  excess  of  the  wants  of 
the  company,"  and  it  dispenses  with  some  of  the  prescribed  con- 
ditions when  the  reduction  does  not  involve  either  the  diminution 
of  any  liability  in  respect  of  unpaid  capital,  or  "  the  payment  to 
any  shareholder  of  any  paid-up  capital."  It  follows  that  if  the 
operation  be  effected  by  payment  of  capital  to  any  one  share- 
holder, all  the  prescribed  conditions  must  be  followed.  Payment 
of  capital  to  any  one  shareholder  is  just  as  much  a  reduction  of 
capital,  and  just  as  detrimental  to  the  interests  of  creditors,  as 
the  payment  of  the  same  amount  among  all  the  shareholders 
rateably.  It  is  none  the  less  a  payment  off  of  capital  within  the 
meaning  of  the  Act  of  1867,  as  explained  by  the  Act  of  1877, 
because  the  shareholder  to  whom  the  payment  is  made  renounces 
in  return  the  right  to  participate  in  the  joint  stock  of  the 
company. 

One  word  with  regard  to  powers  of  forfeiture  and  surrender  of 
shares,  which  were  referred  to  in  argument  as  affording  some 
support  to  the  views  of  the  respondents.  Forfeiture  is  contem- 
plated by  the  Act  of  1862 ;  it  is  mentioned  in  sect.  26 ;  every 
company  is  to  return  to  the  registrar  of  joint-stock  companies 
once  a  year  "  the  total  amount  of  shares  forfeited."  There  can 
be  no  question  as  to  the  power  of  a  company  in  a  proper  case  to 
forfeit  shares.  Surrender  of  shares  stands  on  a  different  footing. 
It  is  not  mentioned  in  the  Companies  Acts,  but  I  conceive  there 
can  be  no  objection  to  the  surrender  of  shares  which  are  liable  to 
forfeiture.  A  surrender  of  shares  in  return  for  money  paid  by 
the  company  is  a  sale,  and  open  to  the  same  objections  as  a  sale, 
whatever  expression  may  be  used  to  describe  or  disguise  the 
transaction. 

My  Lords,  if  you  agree  in  the  result  at  which  I  have  arrived, 
you  will  prevent  a  distinction  being  set  up  between  the  powers 
of  statutory  corporations  governed  by  the  Companies  Acts,  and 
the  powers  of  those  governed  by  the  Companies  Clauses  Acts,  for 
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which,  as  it  appears  to  me,  it  would  be  difficult  to  find  any   h.  L.  (E.) 
foundation  in  reason.    In  the  Companies  Clauses  Consolidation  1887 
Act  1845,  provision  is  made  for  forfeiture,  and  for  forfeiture  teevor 
only.     By  the  Companies  Clauses  Act  1863,  companies  are 
authorized  to  accept  surrenders  of  shares  not  fully  paid  up,  but 
it  is  expressly  enacted  that  "  the  company  shall  not  pay  or  refund  Macna-uten 
to  any  shareholder  any  sum  of  money  for  or  in  respect  of  the 
cancellation  or  surrender  of  any  share."    It  has  never  been 
suggested,  so  far  as  I  am  aware,  that  a  company  governed  by  the 
Companies  Clauses  Acts  can  purchase  its  own  shares.  Your 
Lordships  have  held  that  the  principles  which  were  laid  down  in 
Aslibury  Railway  Carriage  and  Iron  Co.  v.  Biche  (1),  as  to  the 
limit  of  the  powers  of  incorporated  companies,  apply  with  equal 
force  to  companies  governed  by  the  Companies  Acts  and  to  com- 
panies incorporated  by  special  Act  of  Parliament.    It  would  be 
a  singular  thing  if  your  Lordships  were  compelled  to  hold  that 
one  class  of  companies  can  purchase  its  own  shares  while  the 
other  is  prohibited  from  so  doing. 

It  is  necessary  to  say  a  few  words  with  regard  to  the  decision 
of  the  Court  of  Appeal  in  In  re  Dronjield  Silkstone  Coal  Co.  (2). 
Much  reliance,  of  course,  was  placed  on  that  decision,  and  your 
Lordships  were  warned  against  the  danger  of  disturbing  its 
authority,  having  regard  to  the  time  which  has  elapsed  since 
it  was  pronounced,  and  to  the  probability  of  its  having  been  acted 
upon  to  a  considerable  extent.  So  far  as  my  experience  goes, 
that  decision  has  never  been  recognised  in  the  profession  as  an 
authority  for  the  general  proposition  that  a  limited  company  may 
purchase  its  own  shares  ;  and  I  am  confirmed  in  this  view  by  the 
criticisms  on  the  case  to  be  found  in  Mr.  Buckley's  well-known 
work,  and  in  the  notes  in  Mr.  Palmer's  excellent  collection  of 
precedents.  I  do  not  think,  that  your  Lordships'  judgment  in 
the  present  case  will  touch  the  decision  in  In  re  Dronjield  Bilk- 
stone  Coal  Company  (2),  though  it  will  of  course  displace  much  of 
the  reasoning  on  which  that  case  was  decided.  If  I  may  respect- 
fully say  so,  though  I  agree  with  the  reasoning  of  the  late  Master 
of  the  Kolls  (Jessel)  on  the  main  point,  still  I  think  the  decision 
of  the  Court  of  Appeal  was  right.  It  seems  to  me  that  it  may  be 
(1)  Law  Rep.  7  H.  L.  653.  (2)  17  Ch.  P.  76. 
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H.  L.  (E.)   supported  on  very  simple  grounds.    Mr.  Ward's  name  was  not  on 
1887       the  register  when  the  company  was  ordered  to  be  wound  up.  To 
Tkevoe     make  him  a  contributory  it  was  therefore  necessary  to  rectify  the 

iVniTwoETH  regis*er-    After  winding  up,  the  Court  has  that  power  under 
—      sects.  35  and  98.  But  it  is  a  judicial  power,  as  it  has  been  called, 

Macnaghten.  and  it  is  to  be  exercised  by  the  Court,  to  use  the  language  of 
sect.  35,  "  if  satisfied  of  the  justice  of  the  case."  Those  are  not 
mere  idle  words.  They  mean,  I  think,  what  they  say.  Although 
they  have  been  sometimes  overlooked,  Lord  Cairns,  I  may 
observe,  relied  upon  them  in  SichelVs  Case  (1),  as  shewing  that 
the  Court  is  bound  to  go  into  all  the  circumstances  and  to 
consider  what  equity  the  applicant  has  to  call  for  its  inter- 
position. Now  the  arrangement  under  which  Ward  retired  was 
an  honest  arrangement.  It  was  in  accordance  with  a  provision 
of  the  articles,  which  had  never  been  determined  to  be  invalid. 
It  was  expressly  sanctioned  at  an  extraordinary  general  meeting, 
at  which  all  the  shareholders  were  present  with  the  exception 
of  the  holder  or  holders  of  11  shares  out  of  1600.  Ward's  name 
was  off  the  register  for  seven  years.  During  part  of  that  time 
the  company  had  been  extremely  prosperous,  and  all  the  share- 
holders who  remained  in  the  company  had  received  dividends 
largely  increased  by  reason  of  Ward's  retirement.  Moreover, 
there  was  no  creditor  whose  debt  was  incurred  while  Ward  was  a 
shareholder,  or  who  had  been  induced  to  trust  the  company  by 
having  Ward's  name  held  out  as  a  member.  The  power  to  make 
a  person  who  is  not  on  the  register  contribute  to  debts  when  the 
company  is  wound  up  is  a  power  given  by  statute.  The  same 
statute  requires  the  Court,  before  exercising  the  power,  to  be 
satisfied  of  the  justice  of  the  case.  In  In  re  Dronfield,  <&c.9  Co.  (2) 
the  liquidator,  as  representing  shareholders,  had  no  equity ;  he 
had  none  as  representing  creditors.  It  would  be  a  strange  travesty 
of  justice  to  compel  a  person  to  pay  debts  with  which  he  has 
nothing  to  do,  at  the  instance  of  an  applicant  who  has  no  equity 
to  set  the  Court  in  motion. 

The  present  case  is  wholly  different  from  In  re  Dronfield  Silk- 
stone  Coal  Company  (2).    There  it  was  sought  to  undo  a  transac- 
tion which  could  not  be  undone  altogether  so  as  to  restore  the 
(1)  Law  Eep.  3  Oh.  119.  (2)  17  Oh.  D.  76. 
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parties  to  their  original  position,  and  which  could  not  be  undone   H.  L.  (E.) 
at  all  without  committing  injustice.     Here  the  applicants  are  1887 
seeking  to  enforce  against  the  company  a  contract  which  has  not  Tesvoe 
yet  been  fully  performed  and  which  was  beyond  the  powers  of 
the  company.  Under  these  circumstances  the  application  ought, 
I  think,  to  have  been  refused  by  the  Court  of  Appeal  as  it  Macnagbtep 
was  by  the  Vice-Chancellor. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  should  be  reversed,  and  the  appeal  allowed 
with  costs. 

Order  appealed  from  reversed ;  Order  of  the  Vice- 
chancellor  of  the  County  Palatine  of  Lancaster 
restored;  the  respondents  to  pay  to  the  appel- 
lants the  costs  in  the  Court  of  Appeal  and  in  this 
House,  and  to  repay  to  the  appellants  all  moneys 
and  costs  received  from  them ;  cause  remitted  to 
the  Chancery  of  the  County  Palatine  of  Lan- 
caster. 

Lords'  Journals  July  11th  1887. 

Solicitors  for  appellants :  Gregory,  Bowcliffes,  &  Co.  for  Addle- 
shaw  &  Warhurton,  Manchester. 

Solicitors  for  respondents:  Marsland,  Heivitt,  &  Everett,  for 
Grundy  &  Lamb,  Manchester. 
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j.  c  *     ATTOKNEY-GENERAL  OF  QUEENSLAND   Appellant  ; 

1886  .  AND 

Dec.  7.     GIBBON   Respondent. 

1887 

ON  APPEAL  FEOM  A  DETERMINATION  OF  THE  LEGISLATIVE 
COUNCIL  OF  QUEENSLAND. 


Feb.  19. 


Queensland  Constitution  Act  of  1867,  sects.  23  and  24 — Construction — Seat  in 

Council  vacated. 

Where  a  statute  provided  that  "  if  any  legislative  councillor  shall  for 
two  successive  sessions  fail  to  give  his  attendance,  without  permission,  his 
seat  shall  thereby  become  vacant;"'  and  a  councillor  absented  himself 
during  the  whole  of  three  sessions,  having  previously  obtained  permis- 
sion for  a  year,  which  period  of  time  in  the  event  covered  the  whole  of 
the  first  and  part  of  the  second  session  : — 

Held,  that  his  seat  was  vacated.  The  permission  did  not  cover  two 
successive  sessions. 

This  was  an  appeal  under  the  circumstances  stated  in  the 
judgment  of  their  Lordships  from  a  determination  of  the  legis- 
lative council  dated  the  10th  of  September,  1885,  that  the  seat 
of  the  respondent  in  the  said  council  had  not  become  vacant 
under  the  provisions  of  Queensland  Constitution  Act  of  1867, 
sect.  23.    The  appeal  was  in  accordance  with  sect.  24. 

Sir  Horace  Davey,  Q.C.,  and  Arbuthnot,  for  the  appellant. 
The  respondent  did  not  appear. 

1887  The  judgment  of  their  Lordships  was  delivered  by 

Feh- 19-    Lokd  Hobhouse  : — 

The  difficulty  in  this  case  arises  from  the  circumstance  that 
Mr.  Gibbon  received  permission  to  absent  himself,  not  during 
any  specified  sessions  of  the  legislature,  but  for  a  definite  period 
of  time  not  coinciding  with  the  sessions  that  have  been  held. 

*  Present : — Lokd  Bkamwell,  Lord  Hobhouse,  Lord  Herschell,  Sir  Barnes 
Peacock,  and  Sir  Kichard  Couch. 
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His  leave  of  absence  was  for  one  twelvemonth,  viz.,  from  the      J.  c. 
23rd  of  December,  1882,  to  the  23rd  of  December,  1883.  He  was  1887 
actually  absent,  first,  during  the  session  which  began  in  June  axtobnuy- 
and  ended  in  July,  1883;  secondly,  during  the  session  that  q^n^Ind 
began  in  November,  1883,  and  ended  in  March,  1884 ;  and, 
thirdly,  during  the  session  which  began  in  July  and  ended  in 
December,  1884.    In  the  course  of  the  next  session  the  question 
arose  whether  his  seat  had  become  vacant. 

He  had  thus  been  absent  during  the  whole  of  three  sessions, 
but  his  leave  of  absence  covered  the  whole  of  the  first  and  a  por- 
tion of  the  second,  so  that  it  cannot  be  said  that  he  was  absent 
during  two  successive  sessions  without  a  permission  extending  to 
some  portion  of  those  sessions.  The  question  is,  whether  such  a 
permission  prevents  Mr.  Gibbon's  seat  from  becoming  vacant. 
The  question  was  referred  by  the  legislative  council  to  a  com- 
mittee of  five,  who  sifted  it  very  carefully,  and  by  a  majority  of 
three  to  two  decided  that  the  seat  was  not  vacated,  and  reported 
in  that  sense.  The  council  adopted  the  report,  which  there- 
fore comes  to  their  Lordships  with  all  the  weight  due  to  that 
decision. 

The  effective  words  of  the  statute  are,  that  "  If  any  legislative 
councillor  shall  for  two  successive  sessions  fail  to  give  his  attend- 
ance, without  permission,  his  seat  shall  thereby  become  vacant." 
The  word  "fail "  is  not  applicable  only  to  cases  of  wilful  or  negli- 
gent failure.  It  would  apply  also  to  the  case  of  failure  wholly 
blameless,  e.g.,  from  the  illness  of  the  councillor.  "  Fail  to  give 
his  attendance,"  then,  is  equivalent  to  "  be  absent  from."  And 
the  section  therefore  is  to  be  read,  "  If  any  legislative  councillor 
shall,  for  two  successive  sessions,  be  absent  from  the  said  legis- 
lative council  without  permission."  Without  permission  for 
what  ?  Why,  absence  for  two  successive  sessions.  Mr.  Gibbon 
has  had  no  permission  to  be,  and  has  been,  absent  for  two  succes- 
sive sessions.  To  say  that  permission  to  be  absent  for  one,  or  a 
period  including  one,  prevents  the  application  of  the  provision,  is 
in  effect  to  say  that  permission  cannot  be  given  to  be  absent  for 
one  session  without  its  operating  in  effect  for  two  sessions. 

In  their  Lordships'  opinion  the  statute  treats  the  non-attendance 
which  entails  a  penalty  as  an  entire  thing,  and  they  consider  that 
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v. 

Gibbon. 


J.  C      the  permission  which  is  relied  on  to  avoid  the  penalty  must  be 
1887       for  that  entire  thing. 
Attorney-      They  think  the  object  of  the  enactment  is  attained  by  this 
Qceensl™  construction.    Absence,  short  of  two  sessions,  even  by  one  day, 
is  attended  with  no  consequences.    But  absence  for  two  sessions 
vacates  the  seat  unless  leave  is  given  for  a  period  covering  such 
absence  as  a  whole.    It  is  absence  on  the  last  day  added  to  the 
prior  absence  that  has  to  be  justified  by  permission,  and  that 
permission  must  be  for  whole  absence. 

They  must,  therefore,  humbly  advise  Her  Majesty  to  allow  the 
appeal,  and  declare  that  Mr.  Gibbon's  seat  became  vacant.  No 
costs  against  him  are  asked  for. 

Solicitors  for  the  appellant :  Freshfields  &  Williams. 


March  5. 


[PBIVY  COUNCIL.] 

J-  o*         In  re  THE  ENDOWED  SCHOOLS  ACT,  1869,  AND 
1886  AMENDING  ACTS; 

Mov.  10,  27 :  and 

1887 "  In  re  THE  FKEE  GEAMMAE  SCHOOL  AND  HOSPITAL 
OF  AECHBISHOP  HOLGATE  AT  HEMSWOETH, 
AND  THE  GEAMMAE  SCHOOL  AT  BAENSLEY; 

AND 

In  re  THE  SCHEME  EELATING  THEEETO  UNDEE  THE 

SAID  ACTS. 

Endowed  Schools  Act,  1869  (c.  56),  ss.  5,  9,  11,  and  19 — Removal  of  Site — 
Vested  Interests,  s.  11 — "  Due  regard." 

Held,  that  the  removal  of  the  site  of  a  school  is  within  the  scope  of  the 
Endowed  Schools  Act,  1869,  and  the  powers  conferred  on  the  Commis- 
sioners by  sect.  9 ; 

That  an  annual  sum  temporarily  applied  to  the  purposes  of  the  school  is 
an  endowment  within  the  meaning  of  sect.  5  ; 

That  sect.  19  does  not  relate  to  an  endowment  which  has  been  (whatever 


*  Present: — The  Lord  Chancellor  (Lord  Halsbttry),  Lord  FitzGerald, 
Lord  Hobhouse,  Sir  Barnes  Peacock,  and  Sir  Eichard  Couch. 
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its  original  foundation)  subjected  to  a  scheme  providing  that  religious  J.  0. 
instruction  in  the  liturgy,  catechism,  and  articles  of  the  Church  of  ^gg,_ 
England  shall  be  given,  not  to  all  boys,  but  to  the  boys  of  parents  in  that 

communion  and  the  boys  of  other  parents  who  do  not  object  thereto  in       In  re 

J  *  The  Free 

writing:  Grammar 

That  "  due  regard  "  (see  In  re  Hodgson's  School,  3  App.  Cas.  869)  had  School  and 

under  the  circumstances  been  paid  to  the  educational  interests  contem-  Hospital  of 
,  ,  ,  ,         .  Archbishop 
plated  by  sect.  11.  Holgate 

"  Entitled,"  in  sect.  11,  means  legally  entitled.  at  Hems- 

In  re  Sutton  Coldfield  Grammar  School  (7  App.  Cas.  91)  followed.  worth,  and 

the  Grammar 

The  interest  of  a  boy  on  the  foundation  of  a  school  is  not  saved  or  gCHO0L  AT 
directed  to  be  compensated  by  the  Act  of  1869,  unless  he  was  there  at  the  Barnsley. 
date  of  the  passing  thereof.  """" 

These  were  two  appeals,  one  by  the  trustees  of  Hemsworth 
Hospital  and  Grammar  School,  and  the  other  by  parents  of 
children  at  present  attending  the  school,  against  a  scheme  framed 
by  the  respondents,  the  Charity  Commissioners  for  England  and 
Wales,  and  submitted  by  them  to  the  Committee  of  Council  on 
Education,  and  approved  by  the  said  Committee. 

The  nature  of  the  scheme,  so  far  as  is  material,  and  the  grounds 
upon  which  the  appeals  were  made,  appear  in  the  judgment  of  their 
Lordships,  but  these  latter  may  be  summarised  as  follows : — 

(1.)  There  is  no  power  in  the  Acts  to  move  the  site  of  the 
school. 

(2.)  A  sum  of  £300  temporarily  applied  by  the  trustees  of 
Hemsworth  Hospital  is  not  an  endowment  or  an  educational 
endowment  which  could  be  dealt  with  as  proposed. 

(3.)  Due  regard  had  not  been  paid  to  the  educational  interest 
of  that  class  of  persons,  and  of  persons  in  that  class  of  life,  who 
now  have  advantages  in  the  matter  of  education  which  it  is 
proposed  to  abolish  or  misapply. 

(4.)  As  to  religious  instruction,  the  school  is  within  the  ex- 
ception of  sect.  19  of  the  Act  of  1869. 

Arthur  Charles,  Q.C.,  and  Jeune,  for  the  trustees  above  men- 
tioned. 

Cripps,  for  the  parents  of  scholars. 

Sir  Horace  Davey,  Q.C.,  and  Vaughan  Hawkins,  for  the  Charity 
Commissioners. 
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J.  C.         March  5.  The  judgment  of  their  Lordships  was  delivered  by 

1887 

The  Lord  Chancellor  (Loed  Halsbury)  : — 

In  re 

Grammar  -^e  trustees  °f  this  endowment  have  appealed  to  Her  Majesty 
School  and  in  Council  under  the  provisions  of  the  Endowed  Schools  Actr 

Hospital  of 

Archbishop  1869,  against  the  scheme  framed  by  the  Charity  Commissioners 
at°Hem^    and  approved  by  the  Education  Department.    They  have  taken 
worth,  and  four  nrrollri(js  0f  objection. 

the  Grammar         °  J  # 

School  at  The  first  objection  is  that  the  removal  of  the  site  of  the- 
— 1  Grammar  School  from  Hemsworth  to  Barnsley  is  not  within  the 
scope  of  the  Act.  Eemovals  of  sites  are  not  expressly  mentioned 
in  the  Act.  On  the  other  hand,  they  are  clearly  within  the 
range  of  the  powers  conferred  on  the  Commissioners  by  sect.  9, 
which  authorizes  them  to  make  any  new  trusts,  directions,  and 
provisions  in  lieu  of  any  existing  ones.  It  is  difficult  to  say  that 
any  operation  which  is  within  the  powers  conferred  by  the  Act  is 
not  within  its  scope.  But  without  relying  absolutely  on  sect.  9, 
their  Lordships  find  in  the  preamble  ample  ground  for  saying 
that  the  legislature  contemplated  that  the  removal  of  sites 
might  be  found  expedient.  That  preamble  refers  to  the  report 
of  the  Commission  of  Inquiry  and  to  the  changes  recommended 
by  it,  and  states  that  such  objects  cannot  be  effected  without  the 
authority  of  Parliament.  Except  on  one  or  two  specific  points, 
the  Act  supplies  no  other  guide  to  the  objects  at  which  the  Com- 
missioners should  aim.  Mr.  Charles  did  not  dispute  that  one 
object  much  insisted  on  by  the  report  was  the  removal  of  schools 
from  localities  where  they  are  of  little  or  no  use  to  other  localities 
where  they  may  be  of  great  use.  He  only  contended  that  in  this 
case  the  removal  is  injurious  to  the  frequenters  of  the  schools. 
That  raises  a  question  of  policy,  which  may  be  submitted  to  the 
Education  Department  or  to  the  House  of  Parliament,  but  which 
is  not  the  subject  of  appeal.  Their  Lordships  have  no  hesitation 
in  saying  that  the  removal  is  within  the  scope  of  the  Act. 

The  second  objection  is  of  the  same  kind,  only  directed  to  a 
small  portion  of  the  scheme.  Under  a  scheme  made  by  the 
Court  of  Chancery  on  the  28th  of  July,  1857,  for  Archbishop 
Holgate's  Hospital  in  Hemsworth,  a  sum  of  £300  a  year  is  de- 
voted to  the  purposes  of  Holgate's  Grammar  School,  and  it  is 
provided  that  the  trustees  of  the  hospital  may,  after  the  expira- 
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lion  of  thirty-six  years,  if  they  shall  be  of  opinion  that  the  J.  C. 
Hemsworth  Grammar  School  is  not  in  an  efficient  state,  apply  to  1887 
the  Court  for  liberty  to  discontinue  the  payment.  It  is  suggested  jn  re 
that  the  removal  of  the  school  from  Hemsworth  disturbs  the  pro-  grammar 

visions  of  the  Chancery  scheme,  and  affects  the  revenues  of  the  School  and 

.  .    .     Hospital  of 

hospital,  which  is  an  endowment  not  within  the  Act.    Their  archbishop 
Lordships  are  of  opinion  that  this  yearly  payment  is  so  long  as    AT  Hems. 
it  lasts  an  educational  endowment  within  sect.  5  of  the  Act,  and  mW0]J^'^, 

7  THE  (jrRAMMAR 

that  the  power  given  by  the  Chancery  scheme  to  the  trustees  at   School  at 

i      f»       •  •  •  •  i  •        iiii  Barnsley. 

the  end  of  thirty-six  years  is  not  in  any  way  disturbed  by  the   

present  scheme. 

The  third  objection  is  founded  on  what  are  commonly  called 
the  conscience  clauses,  which  are  introduced  by  the  48th  clause 
of  the  scheme.  This  is  a  point  on  which  the  Commissioners  have 
no  discretion.  They  must  embody  in  their  scheme  the  provisions 
of  sects.  15  and  16  of  the  Act,  unless  the  case  falls  within  the 
exceptions  provided  by  sect.  19.  The  trustees  contend  that  this 
endowment  does  fall  within  that  section. 

The  exceptions  allowed  by  sect.  19  apply  to  "  any  educational 
endowment  the  scholars  educated  by  which  are  .  .  .  required  by 
the  express  terms  of  the  original  instrument  of  foundation,  or  of 
the  statutes  or  regulations  made  by  the  founder,  or  under  his 
authority  during  his  lifetime,  or  within  fifty  years  after  his  death 
(which  terms  have  been  observed  down  to  the  commencement  of 
this  Act),  to  learn  or  be  instructed  according  to  the  doctrines  or 
formularies  of  any  particular  church,  sect,  or  denomination." 
The  trustees  contend  that  Archbishop  Holgate's  statutes  order 
that  the  scholars  shall  be  instructed  according  to  the  doctrines 
and  formularies  of  the  Church  of  England,  and  that  such  course 
of  instruction  has  always  been  followed. 

Their  Lordships  will  not  enter  upon  the  controversy  whether 
Holgate's  statutes  prescribe  what  the  trustees  contend,  or  whether 
the  usages  he  prescribed  were,  or  could  be,  followed  down  to  the 
commencement  of  the  Act  of  1869.  On  the  27th  of  June,  1861, 
the  Court  of  Chancery  established  a  new  scheme  for  this  endow- 
ment, and  that  scheme  is  the  instrument  by  which  it  is  at  present 
governed.  At  that  time  the  question  now  raised  must  have  been 
before  the  Court.  For  in  1860  the  rules  governing  endowments 
on  these  points  were  altered  by  the  Act  commonly  known  as 
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J.  0.  Lord  Cranworth's  Act,  23  &  24  Yict.  c.  11.    That  Act  binds  all 

1887  governors  of  endowed  schools  to  make  rules  to  provide  for  ad- 

ln  re  mitting  to  the  benefits  of  the  school  the  children  of  parents  not 

Geammae  *n  communion  with  the  church,  sect,  or  denomination  according 

School  and  to  the  doctrines  or  formularies  of  which  religious  instruction  is 

HoSPITAIi  OF 

Aechbishop  to  be  afforded  under  the  endowment.    But  it  excepts  from  this 
at°He^    obligation  all  cases  in  which  the  instrument  regulating  the  endow- 
the  Geammae  men*  contains  nothing  expressly  requiring  the  children  educated 
School  at   under  such  endowment  to  learn  or  to  be  instructed  according  to  the 

BAENSLEY. 

—  doctrines  or  formularies  of  such  church,  sect,  or  denomination. 
That  exception  has  a  wider  range  than  the  exception  in  the  Act 
of  1869,  but  it  rests  on  the  same  principle,  and  on  the  point  now 
in  controversy  is  expressed  in  the  same  terms.  The  Court  of 
Chancery  provided,  in  the  31st  clause  of  the  scheme  of  1861,  that 
religious  instruction  in  the  liturgy,  catechism,  and  articles  of  the 
Church  of  England  shall  be  given,  not  to  all  boys,  "  but  to  such 
of  the  boys  whose  parents,  or  persons  standing  to  them  in  loco 
parentis,  shall  be  in  communion  with  that  Church,  and  to  such 
other  boys  whose  parents,  or  other  persons  standing  to  them  in 
loco  parentis,  shall  not  object  in  writing  to  their  receiving  such 
instruction."  The  framers  of  the  scheme  must  have  considered 
that  this  endowment  did  not  fall  within  the  exception  of  the  Act 
of  1860.  But  even  if  we  suppose  that  they  gave  no  consideration 
to  the  matter,  or  that  they  construed  Holgate's  statutes  wrongly, 
the  scheme  has  in  point  of  fact  effected  a  breach  of  the  system  on 
which  the  trustees  contend  that  the  school  was  administered  from 
the  time  of  its  foundation.  After  the  27th  of  June,  1861,  it 
ceased  to  be  an  endowment  the  scholars  educated  by  which  were 
required  to  learn  or  to  be  instructed  according  to  the  doctrines 
or  formularies  of  the  Church  of  England. 

The  fourth  objection  belongs  to  a  class  of  questions  attended 
by  great  difficulties,  difficulties  which  must  be  very  serious  to 
the  Commissioners  who  have  to  decide  in  the  first  instance,  and 
are  greater  still  to  those  who  sit  in  appeal,  because  the  Commis- 
sioners must  be  guided  very  much  by  discretion,  and  appeals  on 
matters  of  discretion  are  proverbially  difficult.  The  trustees 
contend  that  the  Commissioners  have  not  obeyed  the  directions 
given  to  them  by  sect.  11  of  the  Act  of  1869. 
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That  section  is  as  follows  : —  J.  c. 

1887 

"  It  shall  be  the  duty  of  the  Commissioners  in  every  scheme 
which  abolishes  or  modifies  any  privileges  or  educational  advan-  the^Fsee 
tages  to  which  a  particular  class  of  persons  are  entitled,  and  that  g^^^D 
whether  as  inhabitants  of  a  particular  area  or  otherwise,  to  have  Hospital  of 

.A-HCHBISHOP 

due  regard  to  the  educational  interests  of  such  class  of  persons."  holgate 

AT  HEMS- 

By  sect.  5  of  the  Endowed  Schools  Acts,  1873,  the  protection  ™>bth,  and 

*'  TflE  0-RA3IMA3 

thus  given  to  particular  classes  of  persons  is  extended  to  persons    school  at 

in  a  particular  class  oi  liie.   

The  first  step,  then,  is  to  ascertain  to  what  privileges  or  advan- 
tages any  classes  are  entitled  under  the  scheme  of  1861,  which 
now  regulates  the  endowment.  It  will  be  remembered  that 
Holgate  founded  a  grammar  school  for  teaching  Hebrew,  Greek, 
and  Latin,  and  in  other  respects  of  a  type  that  was  generally 
found  to  be  quite  unsuitable  for  the  wants  of  the  great  bulk  of 
persons  using  the  schools  in  later  times.  The  Court  of  Chancery, 
therefore,  divided  the  foundation  into  two  parts.  The  scheme  of 
1861  provides  for  the  maintenance  of  a  grammar  school  in  Hems- 
worth  open  to  all  comers  on  payment  of  substantial  fees.  This 
school  is  of  the  type  now  generally  known  as  first  grade  (clauses  18, 
29,  37,  48).  It  provides  also  for  the  maintenance  of  an  elemen- 
tary school,  called  the  parish  school,  in  Hemsworth,  open  to  the 
parishioners  of  Hemsworth  at  small  fees,  with  power  of  remission 
in  cases  of  poverty  (clauses  18,  34,  38,  39).  Then  there  is  a 
provision  adopted  from  Holgate's  statutes,  that  the  trustees  shall 
elect  "  from  poor  men's  children,  being  husbandmen,  or  men  of 
occupations,  living  in  the  parishes  of  Hemsworth,  Felkirk,  South 
Kirby,  Ackworth,  Koyston,  and  Wragby,"  six  boys  to  be  educated 
free  of  cost.  These  boys  may  be  admitted  at  the  age  of  five 
years,  and  are  to  be  entitled  to  the  education  of  the  grammar 
school ;  but  if  not  of  ability  to  be  placed  there,  are  to  be  first 
placed  in  the  parish  school  (clause  36).  There  is  a  further  pro- 
vision for  the  election  of  a  Holgate  scholar  from  among  the  six 
free  boys,  with  emoluments  which  may  amount  to  £30  a  year  for  • 
five  years  (clause  51).  But  this  is  only  to  be  effected  when  there 
are  sufficient  funds,  which,  as  their  Lordships  understand,  has 
not  yet  occurred. 
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j.  c.  Under  the  present  scheme,  then,  the  parishioners  of  Hems- 

1887  worth  are  a  class  entitled  to  have  the  parish  school  maintained  in 
Hemsworth ;  and  the  poor  men,  being  husbandmen  or  men  of 

Grammar  occupations,  living  in  the  six  parishes,  which  expressions  their 

School  and  Lordships  hold  to  mean  generally  the  poor  of  the  parishes,  are 

Archbishop  entitled  to  have  the  six  boys  elected  from  among  them,  and  to  a 

at°Hems^  Holgate  scholar  when  the  funds  are  sufficient ;  all  to  be  educated 

worth,  and  jn  one  0f  the  Hemsworth  schools. 

the  Grammar 

School  at      It  is  contended  that  the  inhabitants  of  Hemsworth  are  entitled 

.   to  have  the  grammar  school  maintained  in  Hemsworth.    But,  in 

the  Sutton  Coldfield  Case  (1)  it  was  held  that  the  word  "  entitled  " 
must  be  construed  strictly,  meaning  "  legally  entitled."  Now, 
the  grammar  school  is  open  to  all  comers,  and,  as  a  matter  of 
law,  the  inhabitants  of  Hemsworth  have  no  higher  title  than  the 
public  at  large.  Undoubtedly  they  enjoy  advantages  from  the 
proximity  of  the  school,  but  so  do  other  persons  who  are  near 
enough  to  use  the  school ;  and  that  incidental  advantage  does 
not  confer  a  legal  title.  It  is  true  that  actual  enjoyment  would 
be  one  thing  to  be  considered  on  the  question  of  due  regard,  but 
so  also  would  be  the  value  of  the  thing  enjoyed,  and  the  extent 
to  which  it  is  enjoyed.  And  it  is  clear  that  the  proposal  to 
remove  the  grammar  school  rests  on  the  fact  that  the  work  it 
does  is  quite  insignificant. 

The  next  step  is  to  ascertain  how  far  the  scheme  abolishes  or 
modifies  the  privileges  or  advantages  of  any  class.  As  regards 
the  parish  school,  which  provides  for  the  mass  of  the  parishioners 
of  Hemsworth,  the  effect  is  that  that  school  is  left  in  possession 
of  whatever  it  now  has,  and  has  its  resources  augmented  by  the 
addition  of  £40  a  year.  But  the  scheme  combines  the  endowment 
of  the  grammar  school  with  that  of  Barnsley,  and  establishes  the 
joint  school  in  Barnsley.  To  that  extent  it  modifies  the  privi- 
leges of  the  poor  inhabitants  of  the  six  parishes.  The  scheme 
provides  for  six  Holgate  scholarships,  which  shall  entitle  the 
holder  to  free  education  and  also  to  £10  a  year.  But  instead  of 
•  being  educated  at  the  grammar  school  in  Hemsworth,  which  will 
not  exist,  the  scholarships  are  to  be  tenable  at  the  grammar 
schools  in  Barnsley,  or  in  Wakefield,  Pontefract,  or  Doncaster 
(clause  53).     And,  instead  of  electing  the  scholars  from  "  poor 

(1)  7  App.  Cas.  91. 
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men,  being  husbandmen,  or  men  of  occupations,"  in  the  six  J.  C. 
parishes,  the  trustees  are  to  elect  from  "  boys  who  are  and  have  1887 
for  not  less  than  three  years  been  scholars  in  any  of  the  public  in  re 
elementary  schools  "  in  the  six  parishes.  g-eammab 

It  is  clear  that  the  Commissioners  have  paid  regard  to  the  ^ospiialot 
privileges  and  advantages  now  existing.    But  the  trustees  say  it  Archbishop 
is  not  due  regard.    How  difficult  it  is  to  lay  down  what  is  due    At  Hems- 
regard  is  shewn  by  the  judgment  of  this  Court  in  the  case  of  The  Grammar 
Hodgson's  School  (1).    There  the  scheme  abolished  certain  privi-    School  at 

leges,  and  gave  nothing  substantial  in  lieu  of  them ;  and  it  was   

found  impossible  to  say  there  had  been  due  regard.  But  even 
then  this  Committee  came  reluctantly  to  their  conclusion,  and 
their  language  shews  that  any  substantial  privilege  adapted  to 
the  altered  construction  of  the  school  would  have  satisfied  them 
that  due  regard  had  been  paid. 

It  seems  not  unreasonable  to  ask  those  who  complain  of  want 
of  due  regard,  to  suggest  what  would  be  due  regard,  especially 
when  they  are  the  trustees  of  the  endowment,  and  are  possessed 
of  the  fullest  knowledge  of  all  its  circumstances.  Now  in  this 
case  the  trustees  held  a  conference  with  Mr.  Fearon,  an  assistant 
Commissioner,  on  the  18th  of  August,  1882.  They  were  then 
under  the  belief  that  the  proposal  to  remove  the  school  could  not 
be  resisted,  and  they  made  proposals  on  that  footing.  Their  pro- 
posals, so  far  as  they  affect  the  scheme,  were  as  follows : — (1)  that 
an  additional  £40  per  annum  should  be  applied  to  the  parish 
school ;  (2)  that  £60  per  annum  should  be  provided  for  exhibi- 
tioners, being  children  of  parents  living  in  the  six  parishes ; 
(3)  that  the  new  school  should  be  of  the  second  grade.  All  the 
proposals  have  been  carried  into  effect,  only  with  the  modifica- 
tion that  the  exhibitioners  are  to  come  from  elementary  schools. 

The  draft  scheme  proposed  scholarships  of  £5  a  year,  and  a 
larger  number  than  six.  Upon  that  the  trustees  recommended 
that  there  should  be  only  six  of  the  value  of  £10,  because,  con- 
sidering the  distance  from  Hems  worth  to  Barnsley  or  Bontefract, 
a  scholarship  of  £5  a  year  would  practically  be  of  little  benefit  to 
children  of  parents  residing  in  the  six  parishes.  In  accordance 
with  this  recommendation  the  Commissioners  altered  the  number 
and  amount  of  the  scholarships. 

(1)  a  App.  Cas.  860. 
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J.  0.         The  draft  scheme  did  not  contain  the  provision  which  confines 
1887       the  scholarships  to  boys  at  the  elementary  schools,  and  on  the 
In  re      11th  of  October,  1883,  the  trustees  sent  in  objections,  the  first  of 
Grammar   wnicn  was  that  ^ne  c^ass  °f  life  an(^  area  °f  habitation  of  original 
School  and  beneficiaries  is  almost  entirely  disregarded.    Upon  this  the  Com- 

HOSPITAL  OF  m 

Aechbishop  missioners,  conceiving  that  the  objection  as  to  class  meant  that 
a^HemT-    tne  interests  of  the  poor  had  been  disregarded,  inserted  the  limi- 
the  Geammae  *a^on  to  elementary  schools. 

School  at  It  is  admitted  by  the  counsel  for  the  trustees  that  this  limita- 
Baensley.     ..  .  . 

  tion  is  as  good  a  way  as  can  be  devised  lor  securing  the  benefits 

of  an  endowment  to  the  poorer  classes.  But  it  turns  out  that 
they  complain  of  this  very  limitation,  and  contend  that  the 
"  poor  men,  husbandmen  and  men  of  occupations  "  mean  the  sub- 
stantial middle  class,  and  that  it  is  this  class  who  are  injured  by 
a  provision  calculated  to  benefit  the  poorer  classes.  As  before 
intimated,  their  Lordships  hold  that  it  is  the  poorer  classes  who 
were  meant  mainly  to  benefit  by  the  free  places.  They  must  hold 
this  somewhat  novel  objection  of  the  trustees  to  be  a  groundless 
one,  and  say  that  the  Commissioners  have  paid  due  regard  to  the 
privileges  and  advantages  which  their  scheme  modifies. 

There  is  another  petition  by  a  number  of  persons  who  state 
that  they  are  parents  of  children  attending  Hemsworth  School. 
They  take  the  same  objections  as  the  trustees  take,  and  also  the 
objection  that  the  scheme  does  not  save  or  make  due  compensa- 
tion for  their  vested  interest  and  the  vested  interest  of  their  sons, 
as  required  by  the  Endowed  Schools  Acts.  These  gentlemen 
have  no  locus  standi  for  appealing  except  in  respect  of  vested 
interests.  The  Act  does  not  direct  that  any  interest  of  a  boy  on 
the  foundation  of  a  school  shall  be  saved  or  compensated  unless 
he  was  there  at  the  time  of  the  passing  of  the  Act,  viz.,  on  the 
2nd  of  August,  1869.  Of  course  there  is  no  such  boy.  The 
petition  fails,  and  ought  not  to  have  been  presented. 

Their  Lordships  will  humbly  advise  Her  Majesty  that  both 
appeals  ought  to  be  dismissed. 

Solicitors  for  trustees :  Andrew,  Wood,  &  Glasier. 
Solicitors  for  Charity  Commissioners :  Farrer  &  Co, 
Solicitor  for  other  petitioners :  J.  C.  Patteson. 
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[PRIVY  COUNCIL.] 


THOMAS  SOMEKVILLE  (foe  the  Firm  of  ]  ■  J-  c* 

TURNBULL,  Junior,  &  SOMERVILLE)  .  J    LAINTIFF ;  1887 


PAOLO    SCHEMBRI    (for  the  Firm  of 

SCHEMBRI  &  NAYARRO)  and  GIO-  }  Defendants. 
VANNI  BATTISTA  CAMILLERI     .  . 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  MALTA. 

Law  of  Malta — Trade-marks — Right  to  exclusive  User — Infringement. 

In  Malta  there  is  no  law  or  statute  establishing  the  registration  of  trade- 
marks, and  no  authority  exists  from  which  an  exclusive  right  to  a  particular 
trade-mark  can  be  obtained. 

But  by  the  general  principles  of  the  commercial  law,  as  soon  as  a  trade- 
mark has  been  so  employed  in  the  market  as  to  indicate  to  purchasers  that 
the  goods  to  which  it  is  attached  are  the  manufacture  of  a  particular  firm, 
it  becomes  to  that  extent  the  property  of  the  firm. 

Where  cigarettes  made  by  the  appellant's  firm  became  favourably  known 
under  the  trade-mark  "  Kaisar-i-Hind,"  held  (1)  that  the  use  of  that  trade- 
mark by  others  for  hats,  soap,  pickles,  &c,  could  not  impede  the  acquisi- 
tion of  an  exclusive  right  to  it  as  a  trade-mark  for  cigarettes ;  (2)  that  the 
respondents  should  be  restrained  from  using  for  cigarettes  a  copy  of  the 
said  mark  with  colourable  variations,  such  copy  being  likely,  even  if  not 
intended,  to  deceive  purchasers  into  the  belief  that  such  cigarettes  were 
manufactured  by  the  appellant's  firm. 

APPEAL  from  a  judgment  of  the  Court  of  Appeal  (March  28, 
1885),  reversing  a  decision  of  the  Court  of  Commerce  (Nov.  18, 
1884),  and  dismissing  the  appellant's  action  with  costs. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  judgment  of  the  Court  of  Appeal  was  as  follows : — 

"  That  it  does  not  appear,  from  the  documents  produced  by  the 
plaintiff,  that  he  or  others  have  obtained  from  any  authority  the 
exclusive  privilege  to  the  use  of  the  mark,  Kaisar-i-Hind ;  whilst, 
according  to  the  evidence  of  the  above-mentioned  Rinaldo  Perini, 


Feb.  10; 
March  5. 


*  Present: — Lord  Watson,  Lord  FitzGerald,  Lord  Hobiiouse,  Sir  Barnes 
Peacock,  and  Sir  Hichard  Coucu. 
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j.  c.  at  the  time  lie  resided  in  London  (from  1866  to  about  June, 

1887  1883),  there  used  to  be  sold  in  that  city  cigarettes  with  that 

yiEEviLLE  mark>  which  is  also  used  for  other  articles,  and  which  was  given 

v-  as  a  name  to  ships. 

3HEMBKI.  ' 

— —  "  That  the  mark  used  by  the  plaintiff  has  also  with  it  his  name, 
in  this  form,  namely,  '  Kaisar-i-Hind  cigarettes,  manufactured 
solely  by  Turnbull,  junior,  &  Somerville,  Malta,'  and  that  used 
by  the  defendants,  '  Kaisar-i-Hind  cigarettes,  manufactured  only 
by  Schembri  &  Navarro,  Malta ;'  and  thus,  though  the  words 
of  Kaisar-i-Hind  are  to  be  found  in  both,  still  they  essentially 
differ  the  one  from  the  other  in  the  name  of  the  manufacturer, 
which,  in  each  of  the  said  trade -marks,  appears  as  expressly 
added  to  distinguish  the  cigarettes  of  one  manufactory  from  those 
of  the  other. 

"  That,  under  these  circumstances,  it  cannot  be  said  that  defen- 
dants have  usurped  the  trade-mark  adopted  by  the  plaintiff. 

"It  decides  for  the  dismissal  of  the  action  of  the  plaintiff, 
reversing  the  sentence  appealed  from,  with  costs." 

James  G.  Wood,  for  the  appellant,  contended  that  having  proved 
his  user  of  the  trade-mark  for  cigarettes  antecedently  to  the 
respondents'  user  thereof,  he  had  made  out  a  title  to  an  exclu- 
sive user  independently  of  any  grant  of  an  exclusive  right  from 
any  constituted  authority.  User  of  the  trade-mark  by  the  respon- 
dents in  reference  to  articles  other  than  cigarettes  did  not  prevent 
their  user  of  the  same  in  reference  to  cigarettes  from  being  an 
infringement  of  the  appellant's  right.  Such  user  was  calculated 
to  deceive  the  public,  and  to  lead  them  to  believe,  contrary  to 
the  fact,  that  such  cigarettes  were  the  manufacture  of  the  appel- 
lant's firm. 

Eeference  was  made  to  Wotherspoon  v.  Currie  (1) ;  Ford  v. 
Foster  (2) ;  Massam  v.  ThorleyJs  Cattle  Food  Company  (3) ;  Leathern 
Cloth  Company,  Limited  v.  American  Leather  Cloth  Company, 
Limited  (4),  in  which  Lord  Westbury  considered  that  the  right 
to  a  trade-mark  is  a  right  of  property  which  ought  to  be  pro- 
tected against  infringement  by  injunction. 

(1)  Law  Eep.  5  H.  L.  508.  (4)  4  De  G.  J.  &  S.  14? ;  see  also 

(2)  Law  Kep.  7  Ch.  Ap.  611.  in  appeal  11  H.  L.  C.  523. 

(3)  14  Ch.  D.  748. 
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The  respondents  did  not  appear. 


J.  C. 


1887 


The  judgment  of  their  Lordships  was  delivered  by 


SOMEKVILLE 
V. 

SCHEMBRI. 


Lord  Watson  : — 


The  appellant  Thomas  Somerville,  as  representing  his  firm  of 
Turnbull,  junior,  &  Somerville,  cigarette  makers  in  Malta,  in 
October,  1884,  cited  the  respondents  before  the  Court  of  Com- 
merce, to  shew  cause  why  the  property  of  the  trade-mark 
"  Kaisar-i-Hind  "  should  not  be  assigned  to  him,  in  his  repre- 
sentative capacity,  preferably  to  the  respondents;  and  why  the 
respondents  should  not  consequently  be  restrained  from  using 
the  said  mark  in  their  trade,  or  in  any  other  manner ;  and  also 
why  they  should  not  be  condemned  in  damages,  &c,  to  be 
assessed  by  experts. 

The  appellant's  firm  had,  from  and  after  the  month  of  Sep- 
tember, 1879,  used  these  words  "  Kaisar-i-Hind  "  to  denote  a 
particular  class  of  their  cigarettes,  which  were  sold  under  that 
name  not  only  in  Malta  but  in  the  East  Indian  and  Australian 
markets.  Some  of  these  cigarettes  had  also  been  exported  to  and 
sold  in  London.  The  respondents,  who  are  Maltese  traders  in 
tobacco,  did  not  dispute  that,  shortly  before  the  institution  of 
these  proceedings,  they  had  begun  to  use  the  name  "  Kaisar-i- 
Hind  "  in  the  course  of  their  trade,  as  applied  to  cigarettes  which 
were  manufactured  by  "  Schembri  &  Navarro,"  or  at  least  to 
cigarettes  which  were  not  the  manufacture  of  "  Turnbull,  junior, 
&  Somerville."  But  they  maintained  in  defence  to  the  action, 
first,  that  the  appellant's  firm  had  not  acquired  any  exclusive 
right  to  the  name  "  Kaisar-i-Hind ;"  and,  secondly,  that  they 
themselves  used  the  name  in  such  a  way  that  it  was  impossible 
for  a  purchaser  to  suppose  that  their  cigarettes  had  been  manu- 
factured by  the  appellant's  firm. 

In  support  of  the  first  of  these  defences  the  respondents  made 
numerous  productions,  and  also  examined  one  witness,  Rinaldo 
Perini,  in  order  to  prove  that  the  name  "  Kaisar-i-Hind  "  had, 
for  many  years  before  the  date  of  these  proceedings,  been 
extensively  used  in  connection  with  ships,  hats,  umbrellas, 
soap,  pickles,  &c,  as  well  as  cigarettes.    Tart  of  that  evidence. 
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J.  C.      including  the  testimony  of  Perini,.  was  adduced  after  the  case 
1887      had  been  carried  from  the  Court  of  Commerce  to  the  First  Hall 
Somebville  of  Her  Majesty's  Court  of  Appeal. 

Schembbi.       ^e  learned  jadge  °f  tne  Court  of  Commerce,  on  the  18th  of 

  November,  1884,  decided  agreeably  to  the  first  prayer  of  the 

appellant,  with  costs,  and  reserved  the  decision  of  the  second 
claim,  for  damages,  until  his  judgment  had  become  res  judicata. 
The  effect  of  that  decision  was  to  affirm  the  absolute  right  of 
"  Turnbull,  junior,  &  Somerville  "  to  use  the  trade-mark  "  Kaisar- 
i-Hind  "  preferably  to  the  respondents,  aud  to  restrain  the  respon- 
dents from  "  using  it  in  their  trade,  or  assuming  it  in  any  other 
manner." 

Upon  appeal  by  the  respondents,  the  learned  judges  of  the 
First  Hall  reversed  the  decision  of  the  Court  of  Commerce,  and 
dismissed  the  action,  as  against  both  respondents,  with  costs. 
The  leading  consideration  assigned  for  their  judgment  is,  "  That 
it  does  not  appear,  from  the  documents  produced  by  the  plaintiff, 
that  he  or  others  have  obtained  from  any  authority  the  exclusive 
privilege  to  the  use  of  the  mark  '  Kaisar-i-Hind,'  whilst,  accord- 
ing to  the  evidence  of  the  above-named  Einaldo  Perini  at  the 
time  he  resided  in  London  (from  1866  to  about  June,  1883), 
there  used  to  be  sold  in  that  city  cigarettes  with  that  mark, 
which  is  also  used  for  other  articles,  and  which  was  given  as  a 
name  to  ships."  The  learned  judges  were  further  of  opinion 
that  the  trade-marks  used  by,  the  parties  respectively  for  their 
cigarettes,  although  both  included  the  name  "  Kaisar-i-Hind," 
were  nevertheless  essentially  different. 

Their  Lordships  are  unable  to  concur  in  the  decision  of  the 
Court  of  Appeal.  In  Malta  there  is  no  law  or  statute  establish- 
ing the  registration  of  trade-marks,  and  no  authority  exists  from 
whom  an  exclusive  right  to  a  particular  trade-mark  can  be 
obtained.  The  rights  of  the  parties  to  this  cause  are  therefore 
dependent  upon  the  general  principles  of  the  commercial  law, 
some  of  which  are  referred  to  in  the  judgment  of  the  Court  of 
Commerce.  These  principles  have  been  very  fully  illustrated 
and  explained  by  the  House  of  Lords  in  the  Leather  Cloth  Co., 
Limited  v.  American  Leather  Cloth  Co,,  Limited  (1) ;  Wother* 

(1)  11  H.  L.  0.  538. 
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spoon  v.  Currie  (1)  ;  Johnston  &  Co.  v.  Orr  Ewing  &  Go.  (2),  all      J.  C. 
of  which  were  cases  which  arose  before  the  passing  of  the  first  1887 
British  Trades  Mark  Eegistration  Act  in  the  year  1875.  Somebville 
In  the  first  of  these  cases,  the  interest  which  a  merchant  or  schembei. 

manufacturer  has  in  the  trade-mark  which  he  uses  was  thus   

defined  by  Lord  Cranworth  (3)  :  "  The  right  which  a  manu- 
facturer has  in  his  trade-mark  is  the  exclusive  right  to  use  it  for 
the  purpose  of  indicating  where,  or  by  whom,  or  at  what  manu- 
factory, the  article  to  which  it  is  affixed  was  manufactured."  As 
soon,  therefore,  as  a  trade-mark  has  been  so  employed  in  the 
market  as  to  indicate  to  purchasers  that  the  goods  to  which  it  is 
attached  are  the  manufacture  of  a  particular  firm,  it  becomes,  to 
that  extent,  the  exclusive  property  of  the  firm  ;  and  no  one  else 
has  a  right  to  copy  it,  or  even  to  appropriate  any  part  of  it,  if  by 
such  appropriation  unwary  purchasers  may  be  induced  to  believe 
that  they  are  getting  goods  which  were  made  by  the  firm  to 
whom  the  trade-mark  belongs.  Had  it  not  been  for  the  views 
expressed  by  the  Court  of  Appeal  in  giving  judgment,  it  would 
hardly  have  been  necessary  for  their  Lordships  to  observe  that 
the  acquisition  of  an  exclusive  right  to  a  mark  or  name  in  con- 
nection with  a  particular  article  of  commerce  cannot  entitle  the 
owner  of  that  right  to  prohibit  the  use  by  others  of  such  mark  or 
name  in  connection  with  goods  of  a  totally  different  character ; 
and  that  such  use  by  others  can  as  little  interfere  with  his 
acquisition  of  the  right. 

In  the  present  case  it  is  beyond  dispute  that  the  cigarettes 
made  by  the  appellant's  firm  were  favourably  known  in  the 
markets  where  they  were  sold,  under  the  appellation  of  "  Kaisar- 
i-Hind."  The  use  of  the  term  by  others  as  a  name  for  ships,  or 
as  a  trade-mark  for  hats,  soap,  or  pickles,  could  not  impede  their 
acquisition  of  an  exclusive  right  to  use  it  as  a  trade-mark  for 
their  cigarettes.  The  evidence  given  by  Kinaldo  Perini,  regard- 
ing the  use  of  the  term  as  a  trade-mark  for  cigarettes,  does  not 
appear  to  their  Lordships  to  be  sufficient  to  cut  down  the  ap- 
pellant's right ;  it  is  vague  and  indefinite  both  as  to  time,  place, 
and  persons;  and  it  is  hardly  credible  that  during  the  whole 

(1)  Law  Hep.  5  H.  L.  508.  (2)  7  App.  Cas.  '219. 

(3)  11  H.  L.  C.  pp.  533-34. 
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J.  C.      period  of  his  residence  in  London  the  name  "  Kaisar-i-Hind," 
1887       which  had  its  origin  in  the  proclamation  of  1877,  following  upon 
Someeville  the  Act  39  Yict.  c.  10,  should  have  been  in  use.    Besides,  his 
Schembbi    evidence  is  at  variance  with  the  testimony  of  Nicholas  Cooper 

  Morris,  who  dealt  in  cigarettes  in  London,  and  must  presumably 

have  known  what  was  sold  in  the  London  market. 

The  real  question,  therefore,  comes  to  be  whether  the  respon- 
dents have  infringed  the  appellant's  exclusive  right;  and  that 
question,  as  Lord  Kingsdown  said,  in  the  Leather  Cloth  Co.'s 
Case  (1),  depends  upon  "how  far  the  defendants'  trade-mark 
bears  such  a  resemblance  to  that  of  the  plaintiffs  as  to  be  calcu- 
lated to  deceive  incautious  purchasers."  Upon  this  part  of  the 
case  their  Lordships  entertain  no  doubt.  Schembri  &  Navarro 
put  up  their  cigarettes  for  sale  in  boxes  of  the  same  size  and 
shape  with  those  used  in  their  trade  by  the  appellant's  firm,  and 
the  device  on  the  lid  of  each  box  is  an  exact  copy  of  that  firm's 
label,  with  one  or  two  colourable  variations.  Whilst  retaining 
all  the  essential  features  of  the  label,  the  respondents  have  intro- 
duced certain  differentiae  which  may  very  fairly  be  described  in 
the  language  used  by  Lord  Blackburn  in  Johnson  &  Co.  v.  Orr 
Ewing  &  Co.  (2) :  "  These  are  differences  which  might  prevent 
purchasers  being  deceived.  I  do  not  think  they  are  such  as  to 
prevent  its  being  likely  that  they  would  be  deceived."  In  that 
state  of  the  facts,  it  is  not  necessary  to  the  appellant's  success 
that  the  respondents  should  have  intended  to  mislead ;  but  their 
Lordships  agree  with  the  Judge  of  the  Court  of  Commerce  in 
thinking  that  it  is  impossible  to  acquit  them  of  that  intention. 

It  appears  to  their  Lordships  that  the  decree  of  the  Court  of 
Commerce  is  couched  in  terms  somewhat  too  wide,  and  that  it 
ought  to  have  been  confined  to  an  injunction  such  as  the  English 
Courts  were  in  use  to  grant  in  similar  cases.  Their  Lordships 
will  accordingly  advise  Her  Majesty  to  reverse  the  judgment  of 
the  Court  of  Appeal,  and  also  to  reverse  the  judgment  of  the 
Court  of  Commerce,  except  in  so  far  as  it  reserves  the  decision 
of  the  appellant's  second  claim;  and  to  restrain  the  respon- 
dents or  either  of  them  from  using  the  label  or  device  upon  the 
lid  of  Schembri  &  Navarro's  boxes  produced  in  process,  and 
(1)  11  H.  L.  C.  539.  •  (2)  7  App.  Cas.  230. 
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referred  to  in  the  judgment  of  the  Court  of  Commerce,  or  any      J.  C. 
similar  label  or  device,  and  also  from  using  the  name  or  trade-  1887 
mark  "  Kaisar-i-Hind "  in  connection  with  any  cigarettes  other  somervillb 
than  those  manufacturedjby  the  appellant's  firm,  so  as  to  represent  gCH^IBUI 

or  induce  the  belief  that  any  such  cigarettes  were  manufactured   

by  the  said  firm.  Their  Lordships  will  also  advise  Her  Majesty 
that  the  respondent  Paolo  Schembri,  who,  as  representing  his 
firm  of  Schembri  &  Navarro,  appears  to  have  taken  the  leading 
part  in  this  litigation,  ought  to  pay  the  costs  of  the  appellant  in 
both  Courts  below.  The  same  respondent  must  pay  the  costs  of 
this  appeal. 

Solicitors  for  appellant :  W.  &  J.  Flower  &  Nussey. 


[PEIVY  COUNCIL.]  J-  C  * 

1887 

In  re  ABKAHAM  MALLORY  DILLET.  „  — 

March  10,  IV. 

ON  APPEAL  FKOM  THE  SUPREME  COURT  OF  BRITISH  HONDURAS. 

Practice — Criminal  Proceedings — Conviction  set  aside — Order  striking  off  the 
Boll  reversed — Grounds  for  granting  special  Leave  to  appeal. 

In  an  appeal  by  a  barrister  and  solicitor  against  a  verdict  convicting 
him  of  perjury,  and  against  a  consequential  order  of  Court  directing  him 
to  be  struck  off  the  roll  of  practitioners  : — 

Held,  that  the  conviction  having  been  obtained  by  directions  of  the 
ijudge  which  were  improper  and  grievously  unjust  to  the  appellant,  could 
not  be  allowed  to  stand,  and  that  the  consequential  order  must  be  reversed. 

Her  Majesty  will  not  review  criminal  proceedings  unless  it  be  shewn 
that  by  a  disregard  of  the  forms  of  legal  process,  or  by  some  violation  of 
the  principles  of  natural  justice,  or  otherwise,  substantial  and  grave  injustice 
has  been  done. 

Falkland  Islands  Company  v.  The  Queen  (1  Moore  P.  C.  (N.S.)  312) 
approved. 

Special  leave  was  granted  to  appeal  against  the  conviction,  limited  to 
shew  that  being  the  sole  foundation  for  the  subsequent  order,  it  had  been 
obtained  so  unfairly  as  not  to  be  conclusive  for  that  purpose. 

ThIS  was  an  appeal  by  special  leave  to  reverse  a  conviction 
(Sept.  6,  1884)  for  alleged  perjury,  and  to  annul  an  order  of  the 

*  Present ;— Lord  Watson,  Lord  FitzGebald,  and  Sin  Barnes  Peacock. 
Vol.  XII.  3         L>  K 
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J..  0.  Supreme  Court  (March  27,  1885)  striking  the  petitioner  off  the 
1887       rolls  of  that  Court. 

In  re         The  petition  for  special  leave  stated  the  facts  as  they  appear 
^alAlory    *n  *n*s  rePor*>  an(^  alleged  thirteen  grounds  for  granting  the  relief 
DlLLET-    prayed.  The  thirteenth  was  "  that  the  Chief  Justice  in  his  charge 
to  the  jury  made  statements  of  alleged  facts  with  reference  to  the 
petitioner's  conduct  on  previous  and  other  occasions,  of  which 
no  evidence  had  been  given  at  the  trial,  and  which  were  highly 
detrimental  to  the  petitioner's  character,  and  calculated  to  preju- 
dice the  minds  of  the  jury  against  him.    In  particular  the  Chief 
Justice  made  the  observations  to  the  jury  marked  A,  B,  and  C. 
There  was  no  evidence  before  the  jury  as  to  the  matters  com- 
mented upon  in  the  extracts  A  and  B," 
Those  extracts  are  as  follows  : — 

A.  "  As  allusions  have  been  made  in  the  affidavits  and  else- 
where to  previous  cases  of  contempt  in  which  Mr.  A.  M.  Dillet 
was  concerned,  it  was  right  they  should  know  what  these  cases 
were,  and  it  was  enough  to  say  that  the  first  time  he  had  had  to 
take  notice  of  Mr.  Dillet's  conduct  was  when  he  (Mr.  D.)  was 
engaged  in  editing  the  Belize  Advertiser.  He  (the  Chief  Justice) 
had  made  an  order  in  the  case  of  Maximo  Carrillo  to  sell  real  pro- 
perty, coupled  with  certain  stipulations  to  be  observed  when  the 
property  should  be  put  up  for  sale.  Mr.  Dillet  became  the  pur- 
chaser of  the  property.  But  as  the  stipulations  of  sale  had  not 
been  complied  with,  he  (the  Chief  Justice)  cancelled  the  sale. 
The  next  issue  of  the  Belize  Advertiser  warned  the  public  from 
buying  it,  thus  damaging  the  sale.  What  punishment  did  the 
Court  give  him  ?  He  placed  himself  (at  the  suggestion  of  the 
Court)  unreservedly  in  the  hands  of  the  Court,  and  nothing  was 
done  to  him ;  Mr.  Parker,  the  counsel  moving  against  Mr.  Dillet, 
foregoing  all  costs  in  the  case.  2nd.  Mr.  Dillet  having  a  suit 
himself  pending,  in  which  he  (Mr.  Dillet)  was  plaintiff  and 
Mr.  Henry  Trumbach  the  defendant,  plaintiff  came  to  his  (the 
Chief  Justice's)  house  and  brought  with  him  certain  papers, 
demanding  an  order  of  the  judge.  He  had  ruled,  before  this, 
that  all  business  communications  to  him  were  to  be  sent  through 
the  clerk  of  courts.  He  therefore  declined  to  see  him.  Mr.  Dillet 
then  wrote  him  an  offensive  letter.   Mr.  Dillet  was  again  brought 
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before  the  Court.  On  Mr.  Dillet  making  an  affidavit  admitting  J-  C. 
that  he  had  been  guilty  of  a  contempt,  he  got  off  without  any  1887 
punishment.    Mr.  Goodman  was  not  then  in  the  colony."  in  re 

B.  "  With  respect  to  witnesses  to  character,  if  Mr.  Dillet  had  m^obx 
lived  at  a  distance,  if  he  had  lived  many  years  out  of  Belize,  he  DlLLET- 
(the  Chief  Justice)  could  understand  his  calling  witnesses  to 
character.    But  then,  as  he  has  told  the  jury,  they  all  know 

him.  Gentlemen,  if  he  says  you  know  him,  why  call  witnesses  to 
character  ?  It  may  be  that  you  can  say  of  him,  though  I  myself 
cannot  tell,  whether  he  has  been  a  dutiful  son,  the  joy  of  a 
mother's  heart,  the  support  of  a  father  in  his  declining  years ; 
whether  he  has  been  a  loyal  and  staunch  husband,  a  reliable  and 
trusty  friend,  or  whether  his  name  has  been  mixed  up  with  any 
tragical  or  dark  transaction.  But  he  (the  Chief  Justice)  begged 
them  to  wipe  out  of  their  minds  what  they  knew  in  him  to  be 
base,  low,  and  disgraceful,  give  him  all  benefit  of  the  good,  and 
try  him  simply  on  the  evidence  before  them." 

C.  "  Mr.  Dillet  tells  Mr.  Bristowe  (according  to  the  former) 
that  he  is  not  coming.  He  then  comes  late  and  says, 6  You  are 
asking  leading  questions.'  It  was  natural  for  the  Attorney- 
General  to  say, '  What  business  is  it  of  yours  ? '  If  Mr.  Bristowe 
gave  him  cause  of  offence,  is  that  sufficient  cause  to  write  such  a 
letter  to  the  Attorney-General  ?  You,  gentlemen,  are  there  to 
stand  between  the  Crown  and  Mr.  Dillet  at  this  his  trial.  Pause 
for  a  second  and  reflect  what  the  result  would  be  of  a  verdict  in 
favour  of  Mr.  Dillet.  It  would  be  to  brand  the  Attorney- General 
of  the  colony,  a  magistrate>  and  others,  as  perjurers ;  and  are 
you  going  to  brand  all  the  members  of  my  bar  as  alike  perjurers 
and  conspirators  ?  If  the  jury  think  so,  let  them  do  their  duty 
regardless  of  consequences." 

On  the  11th  of  July,  1885,*  the  appellant  appeared  in  person 
in  support  of  his  petition,  and  in  accordance  with  the  decision  of 
their  Lordships  his  petition  and  the  above  extracts  were  rote  nod 
to  the  Chief  Justice  in  order  that  he  miglit  make  such  observa- 
tions thereon  as  he  might  think  fit,  with  liberty  to  appeal  by 

*  Present: — Lord  Watson,  Loud  Monkswell,  Lord  Bobhouse,  Sbb  Barnes 
Peacock,  and  Sir  Richard  Couch. 
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J.  C.  his  counsel  at  the  bar  to  shew  cause  against  the  prayer  of  the 

1887  petitioner. 

In  re  The  Chief  Justice  thereupon  made  his  observations  in  writing:, 

Mallory  ^ne  nature.  of  which  sufficiently  appears  in  their  Lordships' 

Djllbt.  judgments. 

On  the  20th  of  March,  1886,  the  case  came  again  before  their 
Lordships,  the  appellant  appearing  in  person  in  support  of  his 
petition  for  special  leave  to  appeal,  and  the  following  judgment,, 
granting  such  leave,  was  delivered  by 

Loed  Blackburn*  : — 

This  is  a  petition  for  special  leave  to  appeal  in  a  case  of  rather 
an  unusual  kind ;  and  it  requires  some  statement  to  make  the 
case  intelligible. 

By  an  order  of  the  Supreme  Court  of  British  Honduras,  made 
in  the  matter  of  Abraham  Mallory  Dillet,  a  solicitor  of  the 
Supreme  Court,  on  the  23rd  of  June,  1884,  it  was  ordered  that 
the  said  Abraham  Mallory  Dillet  should  on  Monday,  30th  of  June, 
1884,  appear  and  answer  upon  oath  the  various  matters  set  forth 
in  the  affidavits  of  William  Meigh  Goodman,  Thomas  Graham, 
and  Eichard  Cato,  in  the  said  matter  respectively  duly  filed. 

These  affidavits  related  to  the  conduct  of  Abraham  Mallory 
Dillet  on  the  17th  of  June,  1884.  In  substance  they  disclosed 
that  Mr.  Graham  was,  on  the  17th  of  June,  1884,  sitting  as  judge 
of  a  petty  Debtors  Damages  Court.  The  sitting  had  begun  at 
11  A.M. 

Mr.  Goodman,  who  was  Attorney-General  for  the  Colony,  was 
conducting  a  case  before  Mr.  Graham,  and  was  opposed  by 
Mr.  Bristowe,  a  solicitor.  When  Mr.  A.  M.  Dillet  came  into 
Court,  Mr.  Graham,  in  his  affidavit,  says,  "  I  noticed  that 
Mr.  A.  M.  Dillet  was  apparently  under  the  influence  of  drink." 
Mr.  Dillet  interfered,  and  "  after  some  words  with  Mr.  Goodman, 
objected  to  Mr.  Goodman  asking  leading  questions  and  called 
my  attention."  He  states  that,  after  some  discussion  as  to 
whether  Mr.  Dillet  was  retained  or  not,  Mr.  Dillet  left  the  Court* 


*  Present : — Lord  Blackbubn,  Lord  Monkswell,  Lord  Hobhouse,  and  Sir 
Eichard  Couch. 
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Mr.  Graham  further  says,  "Mr.  A.  M.  Dillet's  conduct  and  de-      J.  C. 
meanour  throughout  were  unbecoming  a  solicitor  and  professional  1887 
man,  and  appearing  as  he  did  under  the  influence  of  drink,  his      in  re 
temper  seemed  to  be  excited  and  uncontrollable,  so  that  I,  as  malloky 
judge  of  the  Court,  had  more  than  once  to  call  him  to  order,  and  DlLLET* 
twice  I  got  up  from  the  bench  and  threatened  to  adjourn  the 
Court." 

The  Court  was,  in  the  ordinary  course,  adjourned  from  twelve 
to  three  o'clock.  After  it  resumed  Mr.  Graham  saw  Mr.  A.  Dillet 
come  into  Court  with  a  whip  in  his  hand  and  take  his  seat 
opposite  Mr.  Goodman.  But,  apparently  on  the  persuasion  of 
Mr.  Bristowe,  he  left  the  Court. 

Mr.  Goodman  in  his  affidavit  gives  nearly  the  same  account 
of  what  passed  in  Court  as  that  given  by  Mr.  Graham  ;  and  states 
that  on  his  leaving  Court  at  twelve  o'clock  and  going  to  his  own 
chambers  he  found  a  note  in  Mr.  Dillet's  handwriting  addressed 
to  him.    It  was  in  the  following  terms  : — 

"  Sir,  you  are  an  impertinent  fellow.    If  you  continue  your 
rudeness  by  me  I  shall  thrash  you. 

"  Your  obedient  servant, 

"  A.  M.  Dillet." 

Bichard  Cato,  the  crier  of  the  Court,  in  his  affidavit  states 
that  about  2.30  p.m.  on  the  17th  of  June,  1884,  Mr.  A.  M.  Dillet 
came  to  him.  He  says,  "  I  saw  Mr.  A.  M.  Dillet  was  intoxicated 
and  had  a  riding  whip  in  his  hand.  He  then  said  to  me,  '  Cato, 
I  want  you  to  take  a  message  to  the  Attorney-General.  Tell 
him,  with  my  compliments,  I  wish  to  see  him.' " 

Cato  brought  back  the  answer  that  Mr.  Goodman  would  not 
see  Mr.  Dillet,  and  Cato  swears  that  Mr.  Dillet  then  said,  "  He 
does  not  wish  to  see  me.  I  want  to  thrash  him,  and  if  he  comes 
here  I  will  thrash  his  damned  hide." 

It  seems  obvious  that  on  such  affidavits  the  Supreme  Court 
had  jurisdiction  to  order  Mr.  Dillet,  a  solicitor,  and  as  such  the 
officer  of  the  Court,  to  answer  the  matters  in  them,  and  on 
hearing  his  answers  to  adjudicate  on  the  conduct  of  the  solicitor. 

A.  M.  Dillet  made  a  long  affidavit.  It  has  been  now  returned 
from  the  colony  and  is  to  be  found  in  the  record. 
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J.  C.         It  contains  many  statements  in  the  technical  sense  of  the  word 
1887      impertinent,  and  does  not  in  any  way  improve  his  position.  It 
In  re      is  difficult  to  doubt  that  on  those  affidavits  the  Supreme  Court 
^loey    mi&nt>  ^  they  had  adjudicated  on  them,  have  properly  come  to 
ODillet.    the  conclusion  that  A.  M.  Dillet  had  been  guilty  of  misconduct 
as  a  solicitor,  and  passed  such  a  sentence  as  would  be  adequate 
to  that  misconduct. 

But  that  course  was  not  taken.  The  Attorney-General  filed 
an  information  containing  one  count,  charging  A.  M.  Dillet  with 
perjury  in  having  sworn,  in  answer  to  the  affidavits  of  Goodman 
and  Graham  stating  that  he  appeared  under  the  influence  of 
drink,  "  I  positively  say  I  was  not  so." 

And  a  second  count  imputing  perjury  in  swearing  "  As  to  the 
affidavit  of  the  aforesaid  Eichard  Oato,  I  deny  that  I  was  intox- 
icated as  alleged." 

The  information  was  tried  before  the  Chief  J ustice,  and  after  a 
long  trial  the  jury,  on  the  6th  of  September,  1884,  returned  a 
verdict  of  guilty,  and  sentence  of  six  months'  imprisonment  was 
pronounced. 

After  the  imprisonment  had  been  undergone,  the  following 
order  was  made : — 

"  In  the  Supreme  Court  of  British  Honduras,  1885. 

"  In  the  matter  of  Abraham  Mallory  Dillet,  a  solicitor  of  this 
Honourable  Court. 

"Upon  the  motion  of  Frederick  Hardyman  Parker,  acting 
Attorney-General  of  British  Honduras,  and  upon  reading  the 
affidavit  by  him  made  and  filed  herein,  it  is  ordered  that  the  said 
acting  Attorney-General  have  leave  to  serve  Abraham  Mallory 
Dillet,  a  solicitor  of  this  Court,  with  notice  of  motion  for  11  a.m. 
27th  March  instant,  before  this  Honourable  Court  for  an  imme- 
diate order  absolute  that  the  said  Abraham  Mallory  Dillet  be 
struck  off  the  roll  of  practitioners  of  this  said  Court  as  a  solicitor 
thereof,  on  the  ground  that  the  said  Abraham  Mallory  Dillet  was 
tried  and  convicted  of  a  misdemeanour,  to  wit,  of  perjury  at  the 
sittings  of  this  Honourable  Court  for  criminal  business,  August 
term,  1884,  and  was  thereupon  sentenced  and  committed  to  six 
months'  imprisonment  in  the  gaol  of  Belize ;  and  that  the  said 
Abraham  Mallory  Dillet  do  pay  the  costs  of  and  incidental  to 
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this  application  and  the  proceedings  consequent  thereon.    Dated      J.  C. 
at  Belize,  this  26th  March,  1885.    By  order."  1887 
The  affidavit  consisted  only  of  a  verification  of  the  certificate      In  re 

„  . ,  ...  Abraham 

oi  the  conviction.  Malloby 

Mr.  Dillet,  in  an  affidavit  sworn  on  the  27th  of  March  admitted  DlLLET- 
personal  service  on  him  of  a  notice  on  the  26th  day  of  March, 
about  1  p.m.,  and  stated  that  he  verily  believed  the  whole  pro- 
ceedings from  beginning  to  end  in  the  matter  of  his  trial  for 
perjury  were  contrary  to  law. 

He,  before  this  Board,  verbally  stated  to  their  Lordships  that 
he  was  in  Court  on  the  27th  of  March  and  heard  the  Chief 
Justice  make  the  order  as  moved  for,  but  having  sailed  for 
England  on  the  ensuing  day  never  saw  the  formal  order. 

It  was  solely  on  this  ground  that  the  order  proceeded ;  there 
never  has  been  any  adjudication  on  the  order  to  answer  the 
matters  in  the  affidavits. 

A  conviction  for  a  grave  offence  is  a  ground  for  justifying  the 
conclusion  that  the  person  convicted  is  not  a  proper  person  to  be 
a  solicitor.    See  Ex  parte  Brounsall  (1)  ;  In  re  King  (2). 

No  appeal  against  the  striking  the  petitioner  off  the  rolls  can 
be  of  use,  unless  it  is  open  on  it  to  the  appellant  to  shew  that  the 
conviction  was  obtained  in  such  a  manner  that  it  ought  not  to 
have  this  effect  against  him. 

When  this  petition  was  before  this  Committee  in  1885,  they 
reported  to  Her  Majesty  as  their  opinion  that  the  petition, 
together  with  certain  extracts  from  the  charge  of  the  Chief 
Justice  as  reported  in  the  Colonial  Guardian,  should  be  referred 
to  the  Chief  Justice  of  Honduras,  in  order  that  he  might  make 
such  observations  on  the  petition  and  the  allegations  contained 
as  he  may  think  fit,  and  that  His  Honour  the  Chief  Justice 
ought  to  be  directed  to  return  such  observations  to  the  Registrar 
of  the  Privy  Council,  in  order  that  the  same  may  be  laid  before 
this  Board  and  considered  by  their  Lordships. 

These  have  now  been  returned. 

After  considering  them,  their  Lordships  think,  that  there  is 
ground  for  inquiry  as  to  whether  the  Chief  Justice  did  not,  more 
especially  if  he  spoke  to  the  purport  stated  in  the  extracts  B  and 
(1)  2  Cowp.  829.  (2)  8  Q.  13.  12:'. 
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J.  C. .  C,  even  after  giving  effect  to  his  observations,  obtain  the  verdict 
1887  of  the  jury  in  such  a  way  that  it  ought  not  to  be  considered  satis- 
jn  re  factory  and  conclusive  against  the  petitioner,  in  which  case  the 
mTllory  or(ler  striking,  him  off  the  rolls  on  the  ground  on  which  alone  it 
Dillet.     was  ma(ie  should  not  stand. 

In  Falkland  Islands  Co.  v.  The  Queen  (1),  it  is  said,  "  it  may 
be  assumed  that  the  Queen  has  authority  by  virtue  of  her  pre- 
rogative to  review  the  decisions  of  all  colonial  Courts,  whether 
the  proceedings  be  of  a  civil  or  criminal  character,  unless  Her 
Majesty  has  parted  with  such  authority.  But  the  inconvenience 
of  entertaining  such  appeals  in  cases  of  a  strictly  criminal  nature 
is  so  great,  the  obstruction  which  it  would  offer  to  the  administra- 
tion of  justice  in  the  colonies  is  so  obvious,  that  it  is  very  rarely 
that  applications  to  this  Board  similar  to  the  present  have  been 
attended  by  success." 

In  this  statement  of  the  general  practice  their  Lordships  agree. 
They  are  not  prepared  to  advise  Her  Majesty  to  make  this  con- 
viction for  perjury  an  exception  if  it  were  not  made  the  sole 
foundation  for  the  subsequent  order  of  the  27th  of  March,  1885. 

Their  Lordships  do  not  think  that  the  petitioner  has  made  out 
any  one  of  the  first  twelve  grounds  of  objection  stated  in  his 
petition,  and  they  do  not  advise  that  he  should  be  allowed  to 
appeal  on  any  of  those  twelve  grounds.  Nor  are  they  to  be 
taken  as  considering  it  as  established  that  the  summing-up  of 
the  Chief  Justice  really  was  as  reported  in  the  Colonial  Guardian. 
But  they  think,  after  considering  the  observations  of  the  Chief 
Justice,  Mr.  Dillet  ought  to  be  permitted  on  appeal  to  shew,  if 
he  can,  that  on  the  grounds  stated  in  his  thirteenth  reason  the 
conviction  was  obtained  in  a  manner  so  unsatisfactory  that  the 
conviction  alone  ought  not  to  be  conclusive  as  a  ground  for 
striking  him  off  the  rolls. 

Their  Lordships  will  humbly  advise  Her  Majesty  that  the  peti- 
tioner be  at  liberty  to  appeal  against  the  order  of  the  27th  of 
March,  1885,  striking  him  off  the  roll,  and  also  to  the  extent 
above  stated,  and  no  further,  against  the  conviction  for  perjury. 

Thereafter  on  the  10th  of  March,  1887,  the  appeal  came  on  for 
hearing  and  final  disposal. 

(l;  1  Moore  P.  C.  (N.S.)  312. 
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B.  0.  B.  Lane  ( Willis,  Q.C.,  with  him),  for  the  appellant.  j.  c. 

1887 

March  19.  The  judgment  of  their  Lordships  was  delivered  by 


In  re 

LOED  WATSON  :—  Abraham 

Malloey 

This  appeal  is  brought  by  Abraham  Mallory  Dillet,  of  the  Dillet. 
Inner  Temple,  barrister-at-law,  against  a  verdict  returned  by  a 
jury,  on  the  6th  of  September,  1884,  finding  him  guilty  of  the 
crime  of  perjury  before  William  Anthony  Musgrave  Sheriff,  who 
was  at  that  time  Chief  Justice  of  the  Supreme  Court  of  British 
Honduras ;  and  also  against  a  consequential  order  of  the  Chief 
Justice,  dated  the  27th  of  March,  1885,  directing  the  appellant 
to  be  struck  off  the  list  of  practitioners  of  that  Court.  Such 
appeals  are  of  rare  occurrence ;  because  the  rule  has  been  re- 
peatedly laid  down,  and  has  been  invariably  followed,  that  Her 
Majesty  will  not  review  or  interfere  with  the  course  of  criminal 
proceedings,  unless  it  is  shewn  that,  by  a  disregard  of  the  forms 
of  legal  process,  or  by  some  violation  of  the  principles  of  natural 
justice,  or  otherwise,  substantial  and  grave  injustice  has  been 
done. 

Along  with  his  petition  for  leave  to  appeal,  the  appellant 
produced  a  printed,  report  of  the  charge  of  the  presiding  judge, 
and,  inter  alia,  alleged  (Eeason  XIII.)  that  the  judge  had  made 
statements  to  the  jury  with  reference  to  his  conduct  on  other 
occasions,  of  which  no  evidence  had  been  given  at  the  trial ;  and 
he  referred  in  particular  to  three  extracts  from  the  charge,  marked 
respectively  A,  B,  and  C,  as  calculated  to  prejudice  unduly  the 
minds  of  the  jury  against  him.  By  Order  in  Council  of  the  12th 
of  August,  1885,  Her  Majesty  directed  the  petition  and  these 
extracts  to  be  referred  to  the  Chief  Justice,  in  order  that  he  might 
make  such  observations  thereon  as  he  might  think  fit,  and  further 
ordered  that  he  should  be  at  liberty  to  appear  and  shew  cause 
against  the  prayer  of  the  petitioner.  His  Honour  did  not  avail 
himself  of  the  leave  thus  given  him,  but  forwarded  his  observa- 
tions to  the  Begistrar  of  the  Privy  Council.  These  observations 
were  submitted  to  this  Board;  and  upon  their  report  Her 
Majesty,  by  Order  in  Council  of  the  3rd  of  April,  1886,  allowed 
the  appellant  to  enter  and  prosecute  his  appeal  upon  the  ground 
stated  in  the  thirteenth  reason  of  his  petition,  namely,  that  the 
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J.  C.  conviction  was  obtained  in  a  manner  so  unsatisfactory  that  the 
1887  conviction  alone  ought  not  to  be  conclusive  as  a  ground  for 
Inre  striking  him  off  the  roll.  The  Chief  Justice  was  duly  served 
Mallort  w^  ^e  aPP^a^  ^ut  has  not  made  appearance. 
Dillet.  The  prosecution  of  the  appellant  for  perjury  had  its  origin  in 
these  circumstances.  The  Chief  Justice  received  a  communication 
from  Mr.  Goodman,  the  Attorney-General  of  Honduras,  bringing 
under  his  notice  the  conduct  of  the  appellant  in  the  Inferior 
Court  at  two  sittings  of  the  Court  held  upon  the  17th  of  June, 
1884,  and  in  the  presence  of  the  acting  magistrate.  His  Honour 
thereupon  directed  the  affidavits  of  three  persons  who  were  present 
on  these  occasions  to  be  prepared  and  submitted  to  him  for  his 
approval,  and  these  were  subsequently  sworn  to  by  the  deponents. 
Two  of  them  (the  Attorney-General  and  the  acting  magistrate) 
stated  that  the  appellant  "  appeared  to  be  under  the  influence  of 
drink  ;  "  the  third  (Cato,  the  Court  crier),  "  I  saw  that  he  was 
intoxicated."  The  Chief  Justice  appointed  the  appellant  to 
answer  these  affidavits,  and  he  accordingly  made  an  affidavit,  in 
which  he  stated  that  he  was  not  "  under  the  influence  of  drink," 
and  denied  Cato's  statement  that  he  was  intoxicated.  Upon  con- 
sideration of  these  statements  in  his  affidavit,  the  Chief  Justice, 
acting  under  the  authority  of  14  &  15  Yict.  c.  100,  which  has 
been  extended  to  Honduras,  directed  the  Attorney-General  to 
prosecute  the  appellant  for  perjury  ;  and  a  criminal  information 
was  filed  by  that  officer  on  the  15th  of  August,  1884,  containing 
two  counts,  one  founded  upon  the  appellant's  contradiction  of 
himself  and  the  magistrate,  and  the  other  upon  his  contradiction 
of  Cato's  statement.  The  trial  commenced  upon  the  27th  of 
August,  1884,  and,  after  occupying  eight  days,  terminated  in  a 
verdict  of  guilty  by  a  majority  of  five  to  two,  accompanied  by 
a  recommendation  to  the  sympathy  of  the  Court. 

It  is  very  unfortunate  that,  owing  to  the  fact  of  there  being 
but  one  member  of  the  Supreme  Court  of  British  Honduras,  the 
trial  took  place  before  the  same  Judge  who  had  directed  the  affi- 
davits to  be  prepared  and  submitted  to  him,  had  appointed  the 
appellant  to  answer  them,  and,  upon  the  affidavit  and  answer 
being  made,  had  directed  the  prosecution.  These  circumstances 
may  in  some  measure  account  for,  although  they  cannot,  in  the 
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opinion  of  their  Lordships,  justify,  many  of  the  observations  which  J.  c 
were  addressed  by  him  to  the  jury.  1887 

The  issue  which  the  jury  had  to  try  was  a  very  simple  one.  jn 
They  had  to  consider,  in  the  first  place,  whether  the  accused  was 
under  the  influence  of  liquor  on  the  occasions  libelled ;  and,  in  Dillet 
the  second  place,  whether  he  knew  and  believed  that  he  was  so 
at  the  time  when  he  made  affidavit  to  the  contrary.  Unless  they 
were  satisfied  on  both  these  points,  the  jury  had  no  right  to  find 
the  appellant  guilty.  A  man  labouring  under  excitement  may 
appear  to  others  to  be  under  the  influence  of  drink  when  he  is 
not ;  and,  although  he  is  actually  under  that  influence,  he  may 
be  unconscious  of  the  fact.  The  only  question  submitted  to  the 
jury  was,  whether  the  appellant's  behaviour  in  Court  on  the  17th 
of  June,  1884,  was  due  to  drink.  A  misdirection  of  that  kind 
would  not  necessarily  afford  a  ground  for  setting  aside  a  convic- 
tion in  a  criminal  case.  But,  in  the  extract  C,  which  the  Chief 
Justice  in  his  observations  states  to  be  "  substantially  correct," 
he  thus  put  the  case  against  the  accused  : — "  Pause  for  a  second 
and  reflect  what  the  result  would  be  of  a  verdict  in  favour  of 
Mr.  Dillet.  It  would  be  to  brand  the  Attorney-General  of  the 
colony,  a  magistrate,  and  others  as  perjurers,  and  are  you  going 
to  brand  all  the  members  of  my  bar  as  alike  perjurers  and  con- 
spirators ?  If  the  jury  think  so,  let  them  do  their  duty  regardless 
of  consequences."  Comment  upon  that  language  is  needless.  It 
grossly  misrepresented  the  real  issue,  and  was  most  unfair  to  the 
accused,  whose  acquittal  by  the  jury  would  have  cast  no  imputa- 
tion of  perjury,  or  even  of  untruthfulness,  either  upon  the  officials 
alluded  to  or  upon  the  members  of  the  Honduras  bar. 

The  Chief  Justice  does  not  in  his  observations  impeach  the  sub- 
stantial accuracy  of  the  extract  A,  which  is  sufficiently  vouched 
by  the  affidavits  produced,  but  he  vindicates  the  remarks  con- 
tained in  that  extract  by  pointing  out  that  the  records  in  the 
four  cases  therein  referred  to  were  put  in  evidence  by  the  prose- 
cutor before  the  case  was  closed,  and  that  the  appellant  was  the 
first  to  refer  to  these  cases  of  contempt.  Apparently,  the  Chief 
Justice  has  failed  to  appreciate  the  gravamen  of  the  objections 
which  the  appellant  takes  to  the  remarks  in  question,  which  are, 
in  their  Lordships'  opinion,  well  founded.    The  Judge  not  only 
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J.  C.      uses  these  records  in  a  manner  altogether  unwarrantable,  but  he 
1887       converts  himself  into  a  witness,  and  without  being  sworn  makes 
•fo7e      statements  to  the  jury  regarding  a  visit  of  the  accused  to  his  (the 
Malloey    ^ief  Justice's)  private  house,  and  other  matters,  which  are  neither 
Dillet.     to  be  found  in  these  records  nor  in  the  evidence. 

The  remarks  contained  in  extract  B  are  a  little,  but  not  much, 
less  objectionable.  Their  Lordships  have  not,  in  estimating  their 
character,  taken  into  account  a  reference  which  is  therein  made 
to  a  certain  "  tragical  or  dark  transaction."  The  Chief  Justice, 
in  his  observations,  states  that  he  has  no  recollection  of  making, 
and  is  under  the  impression  that  he  did  not  make,  such  a  refer- 
ence, and  their  Lordships  have  assumed,  for  the  purposes  of  this 
appeal,  that  he  did  not  do  so;  although  there  are  affidavits 
produced  by  persons  who  heard  the  words,  including  one  reverend 
gentleman  who  took  them  down  in  shorthand  at  the  time  they 
were  uttered  to  the  jury. 

It  would  be  neither  pleasant  nor  profitable  to  criticise  more 
minutely  the  directions  of  the  Chief  Justice  to  the  jury,  so  far  as 
contained  in  these  extracts.  Their  Lordships  are  of  opinion  that 
these  directions  were  grievously  unjust  to  the  appellant,  and  in 
many  instances  outraged  the  proprieties  of  judicial  procedure.  A 
conviction  obtained  by  such  unworthy  means  cannot  be  permitted 
to  stand ;  and  their  Lordships  will  humbly  advise  Her  Majesty 
to  set  aside  the  verdict  and  conviction  appealed  from.  Seeing 
that  the  appellant  has  already  undergone  the  sentence  which 
followed  upon  the  verdict,  it  is  unnecessary  to  order  a  new  trial. 
Their  Lordships  will  also  humbly  advise  Her  Majesty  to  reverse 
the  order  of  the  27th  of  March,  1885,  removing  the  appellant 
from  the  roll  of  practitioners  of  the  Supreme  Court  of  British 
Honduras.  Their  Lordships  will  direct  a  copy  of  their  judgment 
in  this  case  to  be  communicated  to  one  of  Her  Majesty's  Secre- 
taries of  State. 
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Aug.  5. 


Sale  of  Goods — Contract  induced  by  False  Pretences — Revesting  of  Property  in 
Original  Oivner  upon  Conviction — Sale  in  Market  Overt — Purchaser  in 
Market  Overt  without  Notice  of  Fraud — Order  for  Eestitution — 24  &  25 
Vict.  c.  96,  s.  100. 

The  owner  of  goods,  induced  by  fraud,  parted  with  them  under  a  volun- 
tary contract  of  sale  which  vested  the  property  in  the  fraudulent  pur- 
chasers. The  goods  were  then  sold  in  market  overt  to  a  purchaser  without 
notice  of  the  fraud.  The  fraudulent  purchasers  were  afterwards,  upon  the 
prosecution  of  the  original  owner,  convicted  of  obtaining  the  goods  by 
false  pretences.  The  judge  before  whom  the  prisoners  were  tried  refused 
to  make  an  order  of  restitution  : — 

Held,  affirming  the  decision  of  the  Court  of  Appeal  (18  Q.  B.  D.  322), 
that  under  24  &  25  Vict.  c.  96  s.  100  the  property  in  the  goods  revested  in 
the  original  owner  upon  conviction,  and  that  he  was  entitled  to  recover  them 
from  the  innocent  purchaser. 

Moyce  v.  Newington  (4  Q.  B.  D.  32)  overruled. 


ixPPEAL  from  a  decision  of  the  Court  of  Appeal  (1). 

In  March  1885  Gralpin  &  Crochard  in  France  made  a  contract 
for  the  sale  of  goods  to  certain  persons  named  Klein  &  Hodder. 
This  contract  was  obtained  by  false  pretences  by  the  Kleins  and 
Hodder.  The  goods  were  sent  to  Hodder  in  England  and  were 
deposited  with  Starbuck  in  the  city  of  London.  In  May  the 
goods  while  so  deposited  and  exposed  for  sale  in  Starbuck's  shop 
were  bought  by  the  appellant  Bentley  in  market  overt  without 
notice  of  the  fraud. 

After  the  sale  to  Bentley  the  Kleins  &  Hodder  on  the  prose- 
cution of  Gralpin  &  Crochard  were  convicted  at  the  Old  Bailey 
before  the  Common  Serjeant  of  obtaining  the  goods  by  false 
pretences.  The  Common  Serjeant  refused  an  application  made 
•on  behalf  of  the  prosecutors  for  an  order  for  restitution  of  the 
goods. 

The  goods  having  been  claimed  both  by  Gralpin  &  Crochard 


(1)  18  Q.  B.  D.  322. 
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and  by  Bentley,  Starbuck,  in  whose  possession  the  goods  bad 
remained,  interpleaded,  and  an  issue  was  directed  to  try  the  title 
to  the  goods,  Vilmont  (as  trustee  in  the  liquidation  of  Galpin  & 
Crochard)  being  the  plaintiff,  and  Bentley  the  defendant.  This 
issue  was  tried  before  Denman  J.  without  a  jury,  and  that  learned 
judge  gave  judgment  for  Bentle  yon  the  authority  of  Moyce  v. 
Newington  (1). 

The  Court  of  Appeal  (Lord  Esher  M.E.  Lindley  and  Lopes  L  J  J.) 
reversed  this  decision  and  entered  judgment  for  Vilmont  (2). 
Against  this  judgment  Bentley  appealed. 


July  11,  18,  19.  Sir  B.  Webster  A.Gr.  and  J  elf  Q.C.  (W.  A. 
Attenborough  with  them)  for  the  appellant : — 

It  must  be  taken  that  the  goods  were  obtained  from  Gralpin  & 
Crochard  the  original  owners  by  a  bargain  of  sale  which  was 
voidable  because  procured  by  false  pretences,  but  not  void.  Two 
questions  then  arise  :  first  whether  24  &  25  Yict.  c.  96  s.  100  (3) 
applies  where  the  original  owner  has  been  induced  to  part  with 


(1)  4  Q.  B.  D.  32. 

(2)  18  Q.  B.  D.  322. 

(3)  24  &  25  Vict.  c.  96  s.  100  :  "  If 
any  person  guilty  of  any  such  felony 
or  misdemeanor  as  is  mentioned  in 
this  Act,  in  stealing,  taking,  obtain- 
ing, extorting,  embezzling,  convert- 
ing, or  disposing  of,  or  in  knowingly 
receiving  any  chattel,  money,  valuable 
security,  or  other  property  whatso- 
ever, shall  be  indicted  for  such  offence, 
by  or  on  the  behalf  of  the  owner  of 
the  property,  or  his  executor  or  ad- 
ministrator, and  convicted  thereof,  in 
such  case  the  property  shall  be  restored 
to  the  owner  or  his  representative; 
and  in  every  case  in  this  section  afore- 
said the  Court  before  whom,  any  person 
shall  be  tried  for  any  such  felony  or 
misdemeanor  shall  have  power  to 
award  from  time  to  time  writs  of  res- 
titution for  the  said  property,  or  to 
order  the  restitution  thereof  in  a  sum- 
mary manner :  Provided,  that  if  it 
shall  appear  before  any  award  or  order 


made  that  any  valuable  security  shall 
have  been  bona  fide  paid  or  discharged 
by  some  person  or  body  corporate- 
liable  to  the  payment  thereof,  or  being 
a  negotiable  instrument  shall  have 
been  bona  fide  taken  or  received  by 
transfer  or  delivery,  by  some  person 
or  body  corporate,  for  a  just  and 
valuable  consideration,  without  any 
notice  or  without  any  reasonable  cause 
to  suspect  that  the  same  had  by  any 
felony  or  misdemeanor  been  stolen,, 
taken,  obtained,  extorted,  embezzled, 
converted,  or  disposed  of,  in  such  case 
the  Court  shall  not  award  or  order  the 
restitution  of  such  security  :  Provided 
also,  that  nothing  in  this  section  con- 
tained shall  apply  to  the  case  of  any 
prosecution  of  any  trustee,  banker, 
merchant,  attorney,  factor,  broker,  or 
other  agent  intrusted  with  the  posses- 
sion of  goods,  or  documents  of  title 
to  goods,  for  any  misdemeanor  against 
this  Act." 
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the  goods  by  a  contract  voidable  but  not  void ;  secondly  whether 
it  applies  where  the  goods  have  been  bought  in  market  overt  by 
a  purchaser  without  notice  of  the  fraud. 

The  appellant  relies  upon  each  of  those  positions  and  contends 
that  in  neither  case  does  the  statute  apply.  The  statute  was 
never  intended  to  affect  the  rights  of  third  parties,  per  Williams  J. 
in  Chichester  v.  Sill  (1).  The  words  in  sect.  100  "  the  owner  of 
the  property  "  mean  the  owner  whose  property  has  never  been 
divested  either  by  a  voidable  contract  of  sale  or  by  a  sale  in 
market  overt.  "  Property  "  is  defined  by  sect.  1  to  include  "  not 
only  such  property  as  shall  have  been  originally  in  the  possession 
or  under  the  control  of  any  party,  but  also  any  property  into  or 
for  which  the  same  may  have  been  converted  or  exchanged,  and 
anything  acquired  by  such  conversion  or  exchange,  whether 
immediately  or  otherwise."  If  this  definition  is  read  into  sect.  100 
it  affords  a  strong  argument  for  the  appellant.  The  legislature 
cannot  have  intended  the  prosecutor  to  have  both  properties. 
Both  provisoes  in  sect.  100  also  strongly  support  the  appellant's 
contention.  It  is  argued  that  sect.  100  was  intended  to  furnish 
a  reward  for  prosecuting  offenders,  but  it  cannot  have  been  meant 
that  the  reward  should  come  out  of  the  pockets  of  a  bona  fide 
purchaser.  The  section  was  only  passed  to  give  additional  means 
of  enforcing  existing  rights,  to  give  a  summary  remedy  to  the 
person  who  is  the  owner. 

Apart  from  the  statute  it  will  not  be  denied  that  the  respondent 
has  no  claim.  The  contract  being  voidable  at  election  and  not 
void,  and  the  original  owner  having  done  nothing  to  avoid  the 
contract  before  the  sale  to  a  bona  fide  purchaser,  he  could  not 
afterwards  avoid  it  at  common  law  :  White  v.  Garden  (2).  There 
is  nothing  in  the  statute  to  shew  an  intention  to  affect  cases  of 
voidable  contract.  As  for  the  authorities,  Moyee  v.  Nein'ny- 
ton  (3)  is  a  direct  decision  in  point.  In  Lindsay  v.  Cundij  (4) 
the  decisions  of  the  Court  of  Appeal  and  the  House  of  Lords  do 
not  touch  the  present  point,  but  the  observations  of  Lord  Cairns 
are  in  favour  of  the  appellant.    Scatter  yood  v.  Sylvester  (5)  was  a 
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H.  L.  (E.)   case  of  stolen  goods  and  has  no  bearing  on  the  present  case  of  a 
1887      voidable  contract.    Where  one  of  two  innocent  parties  must 
Bentley    suffer  from  the  fraud  of  a  third,  the  loss  should  fall  on  the  one 
who  enabled  the  party  to  commit  the  fraud,  e.g.  as  in  the  present 
case  by  voluntarily  parting  with  the  goods  :  Babcoch  v.  Lawson  (1) 
per  Cockburn  C.J.  approving  Moyce  v.  Newington  (2), 

[They  also  referred  to  Horwood  v.  Smith  (3) ;  Beg.  V.  Stan- 
cliff  e  (4) ;  and  Beg  v.  Kenrich  (5). 

Arthur  Charles  Q.C.  (C.  W.  Mathews  with  him)  for  the  respon- 
dent : — 

Apart  from  statute  and  before  21  Hen.  8  c.  11  the  owner  of 
stolen  goods  was  entitled  to  have  them  restored  to  him,  even  by 
a  purchaser  in  market  overt,  who  could  not  recover  the  price  he 
had  paid ;  2  Bracton  (ed.  Sir  T.  Twiss)  pp.  513-517.  The  proce- 
dure was  by  "  appeal "  ;  2  Bracton  p.  511.  There  are  other 
authorities  to  the  same  effect ;  Staundforde's  Pleas  of  the  Crown 
art,  "  Fresh  Suit "  pp.  165,  167 ;  1  Britton  (ed.  Nichols)  p.  59 ; 
Glanvil  (transl.  Beames)  p.  272 ;  Fleta  p.  55  c.  38.  Then  came 
21  Hen.  8  c.  11,  giving  to  the  owner  of  stolen  goods  restora- 
tion upon  indictment  of  the  felons,  and  Lord  Coke  says,  refer- 
ring to  the  statute :  "  So  as  in  this  case  also  the  party  robbed,  or 
owner  shall  have  restitution,  notwithstanding  any  sale  in  market 
overt  (6)."  See  also  1  Hale,  Pleas  of  the  Crown,  540  ;  Hawkins, 
Pleas  of  the  Crown  bk.  2  ch.  23  s.  54 ;  4  Black  stone  Com.  (ed. 
Christian)  p.  363.  Then  came  Golightly  v.  Beynolds  (7),  where  it 
was  held  that  under  21  Hen.  8  c.  11  the  original  owner  could 
bring  trover  for  the  goods  after  conviction,  Lord  Mansfield  saying, 
"  The  statute  puts  an  indictment  in  the  same  case  as  a  writ  of 
appeal.  The  statute  says  it  shall  be  restored ;  but  leaves  the 
party  to  his  own  way  of  recovery.  Since  this  statute,  it  gives 
him  a  particular  remedy,  but  does  not  take  away  his  other 
remedy.  I  don't  believe  there  has  been  a  writ  of  restitution  these 
two  hundred  years."    Then  came  Horwood  v.  Smith  (8),  where  it 

(1)  4  Q.  B.  D.  394,  400.  (5)  5  q.  B.  49. 

(2)  4  Q.  B.  D.  32.  (6)  2  Inst.  714. 

(3)  2  T.  E.  750.  (7)  Lofft,  88,  90. 

(4)  11  Cox,  CO.  318.  (8)  2T.E.750. 
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was  held  that  the  owner  of  stolen  goods  could  not  maintain  H.  L.  (E.) 
trover  against  the  defendant  who  had  purchased  them  in  market  1887 
overt,  because  the  defendant  had  sold  them  again  before  the  thief  bentley 
was  convicted  and  therefore  before  the  property  had  revested  in 
the  plaintiff.  Then  came  7  &  8  Geo.  4  c.  29  ss.  53,  57,  making 
restitution  apply  to  the  offence  of  obtaining  by  false  pretences 
as  well  as  by  stealing,  and  on  this  statute  it  was  held  that  the 
property  in  a  stolen  chattel  revests  in  the  owner  on  conviction 
and  the  owner  may  maintain  trover,  though  there  has  been  no 
order  for  restitution :  Scatter  good  v.  Sylvester  (1).  Then  came 
24  &  25  Yict.  c.  96  s.  100.  Words  which  are  effectual  to  revest 
goods  stolen  and  sold  in  market  overt  are  equally  effectual  where 
the  goods  have  been  obtained  by  false  pretences.  The  statute 
contains  no  words  making  any  distinction  between  the  two  cases. 
It  does  indeed  provide  for  certain  cases  where  restitution  is  not 
to  be  made,  but  the  present  is  not  among  them.  The  "Court 
which  tries  the  prisoner  has  no  doubt  jurisdiction  to  refuse  to 
make  an  order  for  restitution,  and  will  exercise  it  in  certain 
cases :  e.g.  as  in  Beg.  v.  Ford  (2)  on  the  ground  that  the  person 
against  whom  the  order  would  have  to  be  made  had  not  been 
called  as  a  witness,  in  other  words  was  not  before  the  Court.  The 
sale  in  market  overt  does  not  affect  the  jurisdiction  of  the  judge 
to  order  restitution  :  Beg.  v.  Koran  (3).  To  bring  the  case  within 
s.  100  of  24  &  25  Yict.  c.  96  it  matters  not  what  the  nature  of 
the  false  pretences  were,  whether  by  a  voidable  contract  or  not : 
it  is  enough  for  the  present  case  that  the  conviction  was  under 
s.  88.  There  is  no  authority  against  the  respondent's  contention 
except  Moyce  v.  Newington  (4),  and  there  the  judgment  went 
upon  an  entire  misunderstanding  of  Honvood  v.  Smith  (5),  and 
Lindsay  v.  Gundy  (6)  in  the  Queen's  Bench  Division.  The 
reasoning  of  Blackburn  and  Lush  JJ.  in  the  latter  case,  which 
like  the  present  was  one  of  obtaining  goods  by  false  pretences 
under  a  voidable  contract,  shews  that  their  judgment  would  have 
been  in  favour  of  the  original  owner  in  the  present  case,  and 
that  reasoning  was  untouched  by  the  decisions  of  the  Court  of 

(1)  15  Q.  B.  50G.  (5)  2  T.  11.  750. 

(2)  11  Cox,  C.  C.  320.  (G)  1  Q.  B.  D.  348  ;  2  Q.  B.  D.  96 ; 

(3)  G  Ir.  Rep.  Com.  Law,  293.  3  App.  Cas.  459. 

(4)  4  Q.  B.  D.  32. 
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  The  authorities  cited  contra  do  not  touch  the  cardinal  distinc- 
tion between  the  case  where  the  goods  are  stolen  from  the  owner 
against  his  will  and  he  does  no  voluntary  act,  and  the  case  where 
the  owner  voluntarily  parts  with  the  possession  of  and  the  property 
in  the  goods,  induced  by  a  contract  voidable  but  not  void.  The 
statute  cannot  have  intended  to  revest  the  property  in  an  owner 
for  instance  who  has  received  money  under  such  a  voidable  con- 
tract and  never  has  avoided  it  but  has  prosecuted  the  fraudulent 
person  to  conviction.  The  statute  was  only  intended  to  deal 
with  transfers  effected  entirely  by  the  act  of  the  thief.  So  far  as 
is  known  no  restitution  of  goods  has  ever  been  ordered  in  the 
case  of  a  voidable  contract. 

The  House  took  time  for  consideration. 

Aug.  5.  Lokd  Watson  : — 

My  Lords,  in  this  case  I  have  come,  with  very  great  reluctance, 
to  the  conclusion  that  the  judgment  of  the  Court  of  Appeal  ought 
not  to  be  disturbed. 

The  respondent  parted  with  his  goods  under  a  voluntary  con- 
tract of  sale,  which  had  the  effect  of  vesting  the  property  of  the 
goods  in  the  purchasers,  Klein  &  Co.  It  now  appears  that  the 
sale  was  induced  by  fraud,  a  circumstance  which  gives  the  seller 
the  option  either  of  adhering  to  his  bargain  or  of  rescinding  it 
in  a  question  with  the  fraudulent  purchaser.  The  individual 
partners  trading,  or  professing  to  trade,  under  the  firm  of  Klein 
&  Co.  have  been  convicted,  at  the  instance  of  the  original  owners, 
of  the  statutory  misdemeanor  of  obtaining  the  goods  sold  to  them 
by  fraudulent  pretences.  Before  the  prosecution  was  instituted, 
and  before  he  had  any  notice  that  the  goods  had  been  fraudu- 
lently obtained,  the  appellant  purchased  them  in  good  faith  for 
an  adequate  price,  paid  the  purchase-money  and  obtained  de- 
livery. In  these  circumstances  the  respondent  sues  the  appellant, 
under  sect.  100  of  the  Act  24  &  25  Yict.  c.  96  for  restitution  of 
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the  goods,  which  still  remained  in  the  possession  of  the  aj)pellant 
at  the  time  when  this  action  was  raised. 

I  do  not  think  that,  apart  from  statute  law,  a  bona  fide  pur- 
chaser from  one  who  has  acquired  the  property  of  the  goods  by  a 
contract  of  sale  tainted  with  fraud  stands  in  precisely  the  same 
relation  to  the  original  owner  as  a  purchaser  of  stolen  goods, 
without  notice  of  the  theft,  in  market  overt.  In  the  latter  case 
the  original  owner  and  the  purchaser  in  open  market  are  to  this 
extent  in  pari  casu,  that  neither  has  done  aught  to  mislead  the 
other;  whilst  in  the  former  case  the  original  owner  has  inten- 
tionally given  his  fraudulent  vendor  an  ex  facie  absolute  and 
valid  title  to  the  goods,  upon  which  purchasers  without  notice  of 
the  fraud  are  entitled  to  rely.  I  have  great  difficulty  in  sup- 
posing that  the  legislature,  as  an  incentive  to  the  prosecution  of 
crime,  deliberately  intended  in  the  case  where  the  property  has 
been  passed  by  the  act  of  the  original  owner  to  deprive  the 
honest  purchaser  both  of  his  goods  and  of  his  money  ;  but  I  have 
been  unable  to  put  a  reasonable  construction  upon  the  language 
of  sect.  100  which  will  avoid  that  inequitable  result. 

Sect.  100  enacts  that  if  any  person  guilty  of  any  felony  or 
misdemeanor  in  "stealing"  or  "in  obtaining"  a  chattel  or 
other  property  shall  be  indicted  of  such  offence  by  or  on  behalf 
of  the  "  owner  of  the  property  "  and  convicted  thereof,  "  in  such 
case  the  property  shall  be  restored  to  the  owner  or  his  represen- 
tative." That  enactment  enables  an  owner  who  has  brought 
himself  within  the  provisions  of  the  clause  to  sue  for  recovery  of 
his  property.  It  has  been  settled  by  a  long  series  of  authorities, 
under  successive  statutory  enactments,  of  which  24  &  25  Vict, 
c.  96  s.  100  is  the  last,  that  the  former  owner  of  goods  which 
were  stolen  from  him,  upon  his  prosecuting  the  thief  to  conviction 
becomes  entitled  to  recover  the  goods  from  a  bona  fide  purchaser 
who  has  paid  a  full  price  in  open  market.  To  my  mind  these 
authorities  are  not  reconcilable  with  any  construction  of  the 
clause  which  does  not  attach  to  the  expression  "  owner  of  the 
property"  the  same  meaning  as  if  it  had  been  "the  original 
owner  of  the  property,"  or  which  does  not  attach  the  same  mean- 
ing to  the  words  "  the  property  shall  be  restored  to  the  owner," 
as  if  they  had  run  thus :  "the  property  shall  revest  in  and  shall 
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be  restored  to  the  original  owner."  These  expressions  must,  in 
my  opinion,  have  the  same  force  and  must  be  similarly  construed 
in  the  case  of  conviction  for  fraudulently  obtaining  goods  as  in 
the  case  of  conviction  for  theft.  The  language  of  the  clause 
leaves  no  room  for  making  any  distinction  between  goods  ob- 
tained by  fraudulent  pretences  without  the  property  passing,  and 
goods  obtained  by  the  same  means  under  a  voidable  contract  of 
sale ;  and  it  is  for  these  reasons  that  I  am  constrained  to  hold 
that  the  respondent  must  prevail. 

Upon  two  recent  authorities  cited  at  the  bar  I  have  these 
observations  to  make.  In  Lindsay  v.  Cundy  (1)  one  Blenkarn  had 
been  convicted  of  obtaining  goods  from  the  prosecutor  by  false 
pretences,  but  the  defendants  had  purchased  the  goods  from 
Blenkarn,  and  had  resold  them  before  his  conviction.  The  judges 
of  the  Queen's  Bench  were  of  opinion  (2)  that  there  was  a  void- 
able contract  of  sale  which  passed  the  property  of  the  goods  to 
Blenkarn ;  and  they  gave  judgment  for  the  defendant  on  the 
authority  of  Horwood  v.  Smith  (3),  in  respect  that  the  statute  did 
not  re-vest  the  property  in  the  prosecutor  until  conviction,  and 
that  his  statutory  title  did  not  relate  back  to  the  date  of  the 
original  fraud.  Lord  Blackburn  treated  the  case  of  purchase  of 
stolen  property  from  a  thief  in  market  overt  as  on  all  fours  with 
that  of  purchase  from  a  seller  who  has  a  title  of  property  under  a 
contract  voidable  on  the  ground  of  his  own  fraud.  His  Lordship 
said,  "  When  did  the  plaintiffs'  property  begin,  that  is  to  say, 
begin  after  the  time  the  defendants  had  got  the  goods,  in  this 
case  ?  Not  till  after  the  conviction  of  the  person  guilty  of  the  fraud, 
because  before  that  time  the  property  had  been  altered  by  a  bona 
fide  purchase  from  a  person  who  held  it  under  a  voidable  but  not 
void  contract.  Altering  these  few  words  everything  in  the  judg- 
ment of  Buller  J.  (i.e.  in  Horwood  v.  Smith  (3))  is  applicable  to- 
the  present  case."  A  different  view  was  taken  of  the  true  character 
of  the  original  transaction  both  in  the  Court  of  Appeal  and  in  this 
House  (4).  It  was  held  that  there  was  no  contract,  and  that  the 
property  did  not  pass ;  and  upon  that  footing,  the  sale  to  them 


(1)  1  Q.  B.  D.  348;  2  Q.  B.  D.  96;  (2)  1  Q.  B.  D.  348,  357. 

3  App.  Cas.  459.  (3)  2  T.  K.  750. 

(4)  2  Q.  B.  D.  96 ;  3  App.  Cas.  459. 
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not  having  been  in  market  overt,  the  defendants  were  made    H.  L.  (E.) 
liable  for  the  conversion  of  the  goods  before  conviction.    No  ob-  1887 
servations  were  made,  either  by  the  Lords  Justices  or  by  the  Bentley 
noble  and  learned  Lords  who  decided  the  case  here,  upon  the  vilmont. 
effect  of  the  Act  of  1861,  and  their  judgments  do  not  impair  the 
authority  of  the  views  expressed  upon  that  point  in  the  Court  of 
Queen's  Bench. 

The  later  case  of  Motjce  v.  Neivington  (1)  would  if  well  decided 
be  conclusive  in  favour  of  the  appellant.  I  think  the  defendant 
in  that  case  did  commit  a  legal  wrong  in  taking  the  sheep  brevi 
manu  out  of  the  possession  of  the  plaintiff  before  he  had  obtained 
the  conviction  of  his  fraudulent  vendee.  It  was  held  however 
that  sect.  100  does  not  give  the  original  owner  who  parted  with 
his  property  under  a  contract  of  sale  induced  by  fraud  the  right 
to  demand  restitution  from  a  bona  fide  purchaser  who  was  in  pos- 
session at  the  time  of  the  conviction.  I  regret  having  to 'dissent 
from  that  construction  of  the  clause;  but  I  cannot  say  that  I 
have  any  hesitation  in  dissenting  from  the  reasons  assigned  for 
it  by  the  late  Lord  Chief  Justice,  which  appear  to  me  to  be 
derived  from  an  entire  misapprehension  of  what  was  decided  by 
the  Court  of  Exchequer  in  Horwood  v.  Smith  (2)  and  by  the  Court 
of  Queen's  Bench  in  Lindsay  v.  Gundy  (3). 

I  am  therefore  of  opinion  that  the  order  appealed  from  ought 
to  be  affirmed,  and  the  appeal  dismissed  with  costs,  and  I  move 
accordingly. 

Lord  Bramwell  : — 

My  Lords,  I  agree  in  the  reasoning  and  conclusion  of  my  noble 
and  learned  friend  (Lord  Watson).  I  agree  also  in  his  regret 
that  our  decision  must  be  as  it  is,  and  in  his  remark  that  he  does 
not  think  the  legislature  could  have  so  intended. 

It  is  manifest  from  the  old  authorities,  Glanvil,  Fleta,  the 
Mirror,  and  others,  cited  by  Mr.  Charles,  that  in  the  case  of  stolen 
goods  the  plaintiff  in  a  proceeding  by  appeal  in  which  he  estab- 
lished the  theft  was  entitled  to  a  restitution  of  stolen  goods, 
though  they  had  been  sold  in  market  overt.     That  indeed 

(1)  4  Q.  B.  D.  32.  (2)  2  T.  R.  750. 

(3)  1  Q.  B.  D.  348;  2  Q.  B.  D.  90;  3  App.  Cas.  459. 
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H.  L.  (E.)  changed  the  property,  but  that  property  was  restored  on  the 
1887  success  of  the  proceeding.  It  cannot  be  doubted  that  the  statute 
Bentley  °f  Henry  VIII.  was  intended  to  have  the  same  effect  and  conse- 
quences. This  is  shewn  by  the  reason  of  the  thing  and  the 
authorities,  and  indeed  was  admitted  by  the  Attorney-General. 
If  this  then  were  a  case  of  stolen  goods,  the  plaintiff's  right 
could  not  be  contested.  But  it  is  a  case  not  of  stolen  goods,  but 
of  goods  obtained  under  a  contract  itself  obtained  by  fraud  and 
voidable.  The  question  could  not  arise  under  the  statute  of 
Henry  VIII.  but  it  can  now.  To  hold  that  the  cases  differ  would  be 
to  hold  that  the  same  words  in  the  same  place  are  to  have 
different  meanings  as  to  different  things.    That  cannot  be. 

The  authorities  are  all  one  way  and  against  the  defendant 
except  Moyce  v.  Newington  (1).  That  case  wTas  wrongly  decided 
on  a  mistake  as  to  the  effect  of  Lindsay  v.  Gundy  (2).  The  law  is 
that  on  conviction  the  property  revests.  Until  then  it  is  not  in 
the  original  owner  if  it  has  been  sold  in  market  overt  or  sold  by 
a  fraudulent  purchaser  to  a  bona  fide  purchaser  from  him. 

Lokd  FitzGekald  : — 

My  Lords,  it  seems  to  me  unfortunate  that  we  have  not  the 
facts  before  us  as  to  the  alleged  contract  between  the  claimants 
(Galpin  and  Crochard)  and  Hodder  or  Hodder  and  Klein,  and  as 
to  what  was  the  character  of  the  false  pretence  by  which  the 
alleged  bargain  was  rendered  voidable.  The  only  statement 
we  have  of  the  facts  is  to  be  collected  from  the  judgment  of 
Denman  J. :  "  Between  January  and  March  1885  Hodder  ob- 
tained some  goods  from  Galpin  and  Crochard  which  we  must 
take  to  have  been  obtained  by  false  pretences,  so  that  there  was 
an  obtaining  of  them  as  far  as  appears  by  some  bargain  or  other 
which  was  a  bargain  which  might  have  been  avoided,  but  there 
was  an  obtaining  of  them.  Between  March  and  May  the  goods 
had  been  pawned  by  this  man  Hodder  who  had  so  obtained  them 
with  a  person  of  the  name  of  Dobree,  a  pawnbroker,  and  Dobree 
not,  I  suppose,  having  premises  of  his  own  to  store  them  in, 
stored  them  at  the  premises  of  a  man  named  Starbuck." 

The  goods  may  have  been  obtained  by  falsehood  on  the  part  of 
(1)  4  Q.  B.  D.  32.  (2)  1  Q.  B.  D.  348 ;  2  Q.  B.  D.  96;  3  App.  Oas.  459. 
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the  supposed  vendee  which  would  lead  to  the  conclusion  that  H.  L.  (E.) 
there  never  had  been  any  contract  of  sale.     The  additional  1887 

matters  of  fact  are  succinctly  stated  in  the  report  (1),  but  I  need  bentley 

not  further  advert  to  the  particulars,  for  it  seemed  agreed  by  the  yIT£ 

parties  on  the  argument  that  your  Lordships  should  dispose  of   

r  &  J  1  1  Lord  FitzGerald. 

the  appeal  on  the  basis  that  there  had  been  a  contract  under   

which  the  property  in  the  goods  in  question  passed  to  the  vendee 
{Hodder),  but  under  such  circumstances  that  the  bargain  was  so 
vitiated  by  the  false  pretences  of  the  vendee  as  to  render  it 
voidable  at  the  option  of  the  vendor. 

We  must  however  go  further  and  assume  that  the  false  pretence 
of  Hodder  was  of  some  existing  material  fact  false  to  his  know- 
ledge, by  which  he  obtained  not  only  the  bargain  but  the  posses- 
sion of  the  goods.  Hodder  having  got  possession  of  the  goods 
(merinoes  and  cashmeres),  pawned  them  with  Dobree,  but  when 
exactly  or  under  what  circumstances  does  not  appear,  and  Dobree 
sent  them  to  be  finished  and  exposed  for  sale  at  the  shop  of 
Starbuck  in  the  city  of  London  where  Bentley,  the  defendant  in 
the  issue,  bought  them  on  the  30th  of  May  1885  under  circum- 
stances not  now  impeached  and  which  amounted  to  a  sale  in 
market  overt.  The  appellant  does  not  rest  his  claim  on  any  other 
title  than  the  purchase  in  market  overt.  Galpin  &  Crochard 
elected  to  avoid  the  contract.  We  must  take  it  that  they  did  so, 
but  when  or  how  does  not  appear,  save  that  on  their  prosecution 
Hodder  and  Klein  were  committed  for  trial  on  the  same  30th  of 
May  and  since  tried  and  convicted  in  September,  1885,  of 
obtaining  the  goods  in  question  by  false  pretences. 

We  have  had  a  very  able  and  interesting  argument,  but  I  need 
not  follow  it  through  all  its  details,  for  it  was  admitted  by  counsel 
for  Bentley,  looking  to  the  long  current  of  authorities,  that  if  the 
goods  had  been  stolen  from  Galpin  &  Crochard,  though  purchased 
by  Bentley  in  market  overt,  he  could  not  deny  that  on  conviction 
of  the  thief  the  original  owners  Galpin  &  Crochard  would  have 
been  entitled  to  the  restoration  of  the  goods.  It  seems  to  me 
that  it  was  right  to  make  this  admission,  for  when  we  find  a  long 
train  of  decisions  all  pointing  the  same  way  we  ought  not  to 
disturb  them  even  though  we  should  think  that  it  would  have 

(1)  18  Q.  B.  D.  322. 
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H.  L.  (E.)    been  more  expedient,  if  practicable,  to  give  full  effect  to  a  sale  in 
1887       market  overt.    The  practice  and  current  of  authority  has  been 
Bentley    the  same  in  Ireland  as  in  England,  but  especially  since  the 
decision  in  Beg.  v.  Koran  (1),  in  which  on  a  question  reserved  ten 
judges  took  part  and  were  unanimous. 

The  case  before  your  Lordships  is  thus  reduced  to  the  question 
whether  Moyce  v.  Newington  (2)  was  well  decided.  If  it  was  well 
decided  the  appellant  (Bentley)  has  established  his  right  to 
succeed  on  the  issue,  for  that  case  is  exactly  in  point.  I  concur 
with  my  noble  and  learned  friends  in  opinion  that  Moyce  v. 
Newington  (2)  cannot  be  supported,  as  it  seems  to  me  to  rest  not 
on  what  the  legislature  has  expressed  but  on  what  it  ought  to> 
have  said.  I  am  unable  to  adopt  the  conclusion  of  the  Chief 
Justice  that  the  language  of  the  legislature  applies  and  is  ob- 
viously intended  to  apply  to  cases  and  to  those  only  in  which 
possession  has  been  obtained  without  the  property  passing.  The 
legislature  has  not  said  so,  and  in  my  opinion  did  not  intend  to 
say  so.  The  legislature  seems  rather  from  the  time  at  which  it 
first  made  obtaining  goods  by  false  pretences  a  misdemeanor  to 
have  put  the  misdemeanor  and  the  cognate  and  closely  allied 
offence  of  larceny  on  the  same  ground  as  to  the  right  of  restora- 
tion on  conviction.  I  refer  inter  alia  to  7  &  8  Geo.  4  c.  29,  the 
title  of  which  is  "  An  Act  for  consolidating  and  amending  the 
laws  in  England  relative  to  larceny  and  other  offences  connected 
therewith."  Sect.  53  enacts  "  And  whereas  a  failure  of  justice 
frequently  arises  from  the  subtle  distinction  between  larceny  and 
fraud  ;  for  remedy  thereof  be  it  enacted  that  if  any  person  shall 
by  any  false  pretence  obtain  from  any  other  person  any  chattel, 
money,  or  valuable  security  with  intent  to  cheat  or  defraud  any 
person  of  the  same,  every  such  offender  shall  be  guilty  of  a  mis- 
demeanor." "Provided  always  that  if  upon  the  trial  of  any 
such  person  it  shall  be  proved  that  he  obtained  the  property  in 
any  such  manner  as  to  amount  in  law  to  larceny,  he  shall  not  by 
reason  thereof  be  entitled  to  be  acquitted."  And  sect.  57  enacts: 
"  And  to  encourage  the  prosecution  of  offenders  be  it  enacted, 
That  if  any  person  guilty  of  any  such  felony  or  misdemeanour  in 
stealing,  taking,  obtaining  or  converting  &c,  any  chattel  &c> 
(1)  Ir.  Eep.  6  Com.  Law,  293.  (2)  4  Q.  B.  D.  32. 
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shall  be  indicted  for  any  such  offence  by  or  on  behalf  of  the   H.  L.  (E.) 
owner  of  the  property  or  his  executor  or  administrator  and  con-      1887  . 
victed  thereof,  in  such  case  the  property  shall  be  restored  to  Bentley 
the  owner  or  his  representative."    And  again  by  18  &  19  Vict,  vilmont. 
<3.  126  (the  Criminal  Justice  Act)  where  a  summary  jurisdiction  LordP^7eral, 

is  given  in  certain  cases  of  larceny  and  false  pretences,  sect.  8   

provides,  "  It  shall  be  lawful  for  the  justices  by  whom  any  person 
is  convicted  under  this  Act  to  order  restitution  of  the  property 
stolen,  taken  or  obtained  by  false  pretences,  in  those  cases  in  which 
the  Court,  before  whom  the  person  convicted  would  have  been  tried 
but  for  this  Act,  may  be  by  law  authorized  to  order  restitution." 

The  legislature  seems  to  me  in  these  general  statutes,  inclu- 
ding 24  &  25  Yict.  c.  96  s.  100,  to  have  dealt  with  and  expressed 
the  right  to  restoration  of  the  goods  on  the  conviction  of  the 
offender  in  the  same  language  and  depending  on  the  same  event 
whether  the  offence  was  the  felony  of  larceny  or  the  misde- 
meanor of  false  pretences.  If  we  were  to  adopt  the  view  of  the 
Lord  Chief  Justice  (though  it  might  be  desirable  to  be  able  to 
do  so)  the  consequences  would  probably  be  more  extensive  than 
at  first  sight  appears ;  e.g.  it  would  seem  then  difficult  in  such 
case  to  sustain  a  conviction  for  obtaining  goods  by  false  pretences 
where  the  contract  was  such  that  as  between  the  vendor  and 
vendee  it  was  not  absolutely  void,  but  voidable  only  at  the  elec- 
tion of  the  vendor. 

I  have  only  to  add  that  by  this  decision  we  do  not  intend  to 
interfere  with  the  principle  established  in  White  v.  Garden  (1). 

Lord  Macnaghten  : — 

My  Lords,  I  agree  in  the  opinions  which  have  been  delivered 
by  my  noble  and  learned  friends,  and  I  share  the  regret  which 
has  been  expressed  in  being  compelled  to  arrive  at  this  decision. 

Order  appealed  from  affirmed;  and  appeal  dismissed 
with  costs. 

Lords  Journals  5th  August  1887. 

Solicitor  for  appellant :  S.  J.  Attciiborougli. 
Solicitors  for  respondent :  Blunt  cC*  Lawford. 

(1)  10  C.  B.  919. 
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h.l.(E.)  THE  THAMES  AND  MERSEY  MARINE  | 

INSURANCE  COMPANY,  LIMITED  .  |AppELLANTS  >' 

July  14.  AND 

HAMILTON,  FRASER,  &  CO  Respondents  (1). 

Insurance  {Marine) — "  Perils  of  the  seas  and  all  other  perils"  Sec. — Perils  insured 
against  —  Words  ejusdem  generis — General  Words — Donkey-engine,  In- 
jury to. 

A  steamer  was  insured  by  a  time  policy  in  the  ordinary  form  on  the 
ship  and  her  machinery,  including  the  donkey-engine.  For  the  purposes 
of  navigation  the  donkey-engine  was  being  used  in  pumping  water  into  the 
main  boilers,  when  owing  to  a  valve  being  closed  which  ought  to  have  been 
kept  open  water  was  forced  into  and  split  open  the  air-chamber  of  the 
donkey-pump.  The  closing  of  the  valve  was  either  accidental  or  due  to 
the  negligence  of  an  engineer,  and  was  not  due  to  ordinary  wear  and 
tear : — 

Held,  reversing  the  decision  of  the  Court  of  Appeal  (17  Q.  B.  D.  195), 
that  whether  the  injury  occurred  through  negligence  or  accidentally  with- 
out negligence,  it  was  not  covered  by  the  policy,  such  a  loss  not  falling 
under  the  words  "perils  of  the  seas,"  &c,  nor  under  the  general  words  "  all 
other  perils,  losses,  and  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment  or  damage  of  the  subject-matter  of  insurance." 

West  India  and  Panama  Telegraph  Company  v.  Home  and  Colonial 
Marine  Insurance  Company  (6  Q.  B.  D.  51)  disapproved. 

A-PPEAL  from  a  decision  of  the  Court  of  Appeal  (2)  upon  a 
special  case  stated  in  an  action  brought  by  the  respondents 
against  the  appellants  to  recover  £6  5s.  for  a  loss  under  a  policy. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Lord  Herschell  in  this  House. 

The  policy  sued  on  was  a  time  policy  on  the  steamship  Inch- 
maree for  twelve  months,  from  the  20th  of  August  1883  to  the 
20th  of  August  1884 ;  and  the  subject-matter  of  insurance,  "  the 
hull,  masts,  spars,  sails,  boats,  materials,  and  all  stores,  valued  at 
£20,000 ;  and  machinery,  shafting,  propeller,  boilers,  and  con- 
nections, including  donkey-engine  and  boilers,  pumps,  and  a]l 
connections,  valued  at  £11,000." 

(1)  Judgment  was  reserved  in  this     arguments  had  been  heard  in  all. 
and  the  two  following  cases  till  the        (2)  17  Q.  B.  D.  195. 
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The  risks  against  which  the  insurance  was  effected  are  thus  H.  L.  (E.) 
described  :  "  And  touching  the  adventures  and  perils  which  the  1887 
capital  stock  and  funds  of  the  said  company  are  made  liable  unto  Thames 
by  this  insurance,  they  are,  of  the  seas,  men-of-war,  fire,  enemies,  AN^^ET 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  counter-  Jmauranoe 
mart,  surprisals,  takings  at  sea,  arrests,  restraints  and  detain-  v. 
ments  of  all  kings,  princes,  and  people  of  what  nation,  condition,  ^Iasek^Co. 

or  quality  soever,  barratry  of  the  master  and  mariners,  and  of  all   

other  perils,  losses,  and  misfortunes  that  have  or  shall  come  to 
the  hurt,  detriment,  or  damage  of  the  aforesaid  subject-matter  of 
this  insurance,  or  any  part  thereof." 

The  facts  lie  in  a  narrow  compass.  They  are  set  out  in  a 
special  case,  stated  by  agreement  between  the  parties.  On  the 
2nd  of  March  1884  the  Inchmaree  was  at  anchor  off  Diamond 
Island,  awaiting  orders,  and  for  the  purposes  of  the  voyage  it  was 
necessary  to  pump  up  the  main  boilers,  by  means  of  a  donkey- 
pump  and  engine,  in  the  usual  way.  A  pipe  led  from  the 
donkey-pump  to  the  boilers,  and  at  its  junction  with  one  of  the 
boilers  there  was  a  check- valve,  capable  of  being  opened  or  closed 
by  a  screw,  which  ought  to  have  been  kept  open  and  clear  when 
the  boilers  were  being  pumped  up.  This  valve  had  either  been 
left  closed  or  had  become  salted  up  when  the  donkey-pump  was 
set  to  work  off  Diamond  Island,  so  that  the  water  could  not  pass 
into  the  boiler.  The  consequence  was,  that  when  the  donkey- 
pump  was  set  to  work  the  pipes  and  water-chamber  in  the 
donkey-pump,  and  the  air-chamber  therein,  became  overcharged, 
and  the  water  was  forced  up  into  the  air-chamber,  which,  in  con- 
sequence, split,  and  the  pump  was  thereby  damaged. 

It  was  admitted,  for  the  purposes  of  the  case,  that  the  check- 
valve  was  either  allowed  to  remain  closed  or  become  salted  up, 
by  the  negligence  of  one  of  the  engineers,  or  was  accidentally 
salted  up  without  being  noticed,  though  reasonable  care  was 
taken  by  the  engineers.  It  was  also  admitted  that  the  closing 
or  salting  up,  and  accident,  were  not  due  to  ordinary  wear  and 
tear. 

The  cost  of  replacing  the  pump  was  about  £72  10s.  The 
ship  and  freight  were  warranted  free  from  average  under  3  per 
cent,  unless  the  ship  were  stranded.    But  as  she  did  become 


486 


HOUSE  OF  LOKDS 


[VOL.  XII. 


H.  L.  (E.)    stranded  during  the  voyage,  the  loss  was  not  excluded  by  the 
1887  warranty. 

Thames        ^ne  parties  were  unable  to  agree  as  to  whether  there  was 
ANmIkineEY  negligence  in  allowing  the  check-valve  to  remain  closed,  or  to 
Insurance   become  salted  up ;  but  as  the  plaintiffs  contended  that  the  defen- 
Company    ^an^.s  were  iiakie)  whether  there  was  negligence  or  not,  it  was 
FraseeIL&°Co  agree(l  to  leave  that  question  for  trial  (if  material)  after  the 
—      decision  of  the  case. 

The  questions  stated  for  the  opinion  of  the  Court  were,  whether 
the  defendants  were  liable  under  the  policy  in  respect  of  the  loss, 
(1)  if  it  could  have  been  avoided  by  proper  care,  and  occurred 
through  negligence;  (2)  if  it  occurred  accidentally,  without 
negligence. 

The  Queen's  Bench  Division  gave  judgment  for  the  plaintiffs, 
and  this  judgment  was  affirmed  by  the  majority  of  the  Court 
of  Appeal  (Lindley  and  Lopes  L.JJ.),  Lord  Esher  M.E.  dis- 
senting. 

Feb.  15,  17.  Sir  B.  Webster  A.G.  and  Sir  C.  Bussell  Q.C. 
(D.  French  Q.C.  and  Synnotk  with  them),  for  the  appellants  : — 

The  peril  incurred  here  was  not  a  "  peril  of  the  seas  "  nor  "  any 
other  peril "  within  the  meaning  of  the  policy,  i.e.  not  a  peril 
ejusdem  generis  with  perils  of  the  seas.  At  one  time  there  was 
a  clause  in  policies  "  covering  all  risks  incidental  to  steam  navi- 
gation." That,  it  was  considered,  would  render  the  underwriters 
liable  for  a  break  down  in  the  machinery,  and  for  that  reason 
the  clause  was  discontinued.  There  are  no  such  words  in  the 
present  policy,  and  the  fallacy  of  the  Courts  below  is  in  reading- 
it  as  if  those  words  were  there.  It  was  argued  below  that  this  was 
a  "peril  of  the  sea"  because  the  injury  came  from  the  sea- water 
being  in  the  wrong  place.  But  sea- water  is  not  "  the  sea ;  "  the 
same  thing  would  have  happened  if  the  water  had  been  taken 
from  the  hot  well ;  and  the  sea- water  was  not  in  fact  in  the  wrong 
place.  The  very  same  thing  might  have  happened  on  dry  land 
wherever  donkey-engines  are  used,  and  with  the  same  effect. 
There  was  no  explosion  nor  anything  like  it :  nothing  analogous 
to  fire.  In  all  the  cases  where  underwriters  have  been  held  liable 
it  has  been  on  the  ground  that  the  peril  in  question  was  ejusdem 
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generis  with  the  enumerated  perils.  That  was  the  ratio  decidendi    h.  L.  (E.) 

of  Phillips  v.  Barber  (1),  where  the  ship  was  blown  over  by  a  i887 

violent  gale  while  in  the  graving  dock.   It  is  not  enough  that  the  Thames 

loss  occurs  by  a  peril  on  the  sea,  which  is  not  the  same  thine  as  a  and  Mersey 

J     r  c  Marine 

peril  of  the  sea :  Cullen  v.  Butler  (2),  where  the  principle  govern-  Insurance 

ing  these  cases  was  enunciated  by  Lord  Ellenborough.  Vm 
This  principle  was  applied  in  Butler  v.  Wildman  (3),  where  fSseeL&°Co 

dollars  were  thrown  overboard  to  avoid  capture  and  it  was  held   

that  it  was  a  peril  of  enemies  and  also  of  jettison,  or  ejusdem 
generis  with  jettison.  See  also  Fletcher  v.  Inglis  (4) ;  Bishop  v. 
Pentland  (5)  ;  Bevaux  v.  T Anson  (6) ;  Davidson  v.  Burnand  (7) ; 
Taylor  v.  Dunhar  (8)  ;  Merchants  Trading  Company  v.  Universal 
Marine  Insurance  Company  (9)  cited  in  Dudgeon  v.  Pembroke  (10). 
It  may  be  that  a  thing  would  be  a  peril  of  the  sea  if  it  happened 
during  a  voyage,  and  would  not  be  if  it  happened  on  land. 

The  principle  of  ejusdem  generis  was  departed  from  in'  West 
India  and  Panama  Telegraph  Company  v.  Home  and  Colonial 
Marine  Insurance  Company  (11),  at  all  events  in  the  judgment  of 
Lord  Selborne.  That  decision  should  be  overruled ;  it  extended 
the  meaning  of  "  all  other  perils,"  &c.  much  further  than  had 
been  done  before.  The  principle  was  applied  in  Pandorf  v. 
Hamilton  (12)  (now  under  appeal  to  this  House),  where  rats 
gnawed  a  hole  in  a  pipe  whereby  sea  water  escaped  and  injured 
rice,  and  this  was  held  not  to  be  a  clanger  of  the  seas  within 
the  exception  in  the  charterparty  and  bills  of  lading.  Lord 
Esher  there  said  that  if  rats  ate  the  ship's  side  so  that  she  could 
not  be  repaired  in  port  so  as  to  be  a  sea-going  ship,  the  loss 
would  not  be  from  a  peril  of  the  sea.  The  present  case  is  much 
stronger  than  that  hypothetical  case.  Garston  Sailing  Ship  Com- 
pany v.  Ilickie  (13)  does  notfomch  the  present  point.  Underwriters 
are  not  liable  for  the  negligence  of  the  crew  unless  it  causes  a 
peril  of  the  sea. 

(1)  5  B.  &  Aid.  161.  (8)  Law  Rep.  4  C.  P.  'JOG. 

(2)  5  M.  &  S.  461.  (<))  2  Asp.  Mar.  Cas.  at  p.  431. 

(3)  3  B.  &  Aid.  35)8.  (10)  Law  Rep.  0  Q.  B.  at  p.  596. 
(I)  2  B.  &  Aid.  315.  (11)  6  Q.  B.  ]).  51. 

(5)  7B.  &C.  219.  (12)  17  Q.  B.  D.  670,  677;  post, 

(6)  5  Bins.  N.  C.  510,  540.  p.  518. 

|   (7)  Law  Rep.  4  C.  P.  117.  (13)  18  Q.  B,  IX  17. 
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H.  L.  (E.)       Cohen  Q.C.,  and  Myhurgh  Q.C.  (J.  Gorell  Barnes  with  them)  for 
1887       the  respondents  : — 


Thames        The  present  case  is  covered  by  the  general  words  "  all  other 

AND  MEESEY  -  ...  .  . 

Maeine     perils  &c."   It  is  within  the  principle  of  West  India  and  Panama 
^ompan?   Telegraph  Company  v.  Home  and  Colonial  Marine  Insurance  Com- 
Hamilton   fany  (!)•    The  case  finds  that  the  Inchmaree  was  at  anchor  and 
Fbasbe,&  Co.  that  "for  the  purposes  of  the  voyage  "  it  was  necessary  to  pump 
up  the  main  boilers  by  means  of  the  donkey-pump  and  engine  in 
the  usual  way.    It  was  essential  to  the  navigation.    Under  such 
a  policy  as  this  underwriters  are  not  liable  for  delay:  nor  for 
losses  or  misfortunes  caused  by  the  original  inherent  defect  of 
the  thing,  or  by  the  direct  act  of  the  assured  himself,  or  by  wear 
and  tear.    But  they  are  liable  for  dangers  of  navigation,  all 
accidents  arising  from  negligent  or  improper  navigation.  That 
is  the  only  principle  which  reconciles  all  the  cases. 

The  doctrine  of  ejusdem  generis  is  not  correctly  stated  by  the 
other  side.  To  apply  that  doctrine  there  must  be  one  charac- 
teristic common  to  all  the  enumerated  things  so  that  a  genus  can 
be  made.  When  there  is  not  the  principle  is  not  applicable.  See 
Maxwell  on  Statutes,  p.  297,  citing  Fenwick  v.  Schmak  (2)  per 
"Willes,  J.,  and  Sandiman  v.  Breach  (3).  Here  there  is  no  charac- 
teristic common  to  some  of  the  perils  named,  e.g.  "  fire "  and 
"  thieves."  Applying  the  ordinary  rules  of  construction  the 
general  words  would  cover  all  losses  except  such  as  are  beyond 
the  manifest  scope  of  marine  insurance  ;  all  losses  without  expo- 
sure to  which  and  risk  of  which  navigation  cannot  take  place ; 
they  therefore  cover  the  present  loss  whether  caused  by  accident 
or  negligence.  The  present  is  a  case  of  improper  navigation, 
and  the  cases  shew  that  losses  from  improper  management  of  the 
ship  on  a  voyage  are  covered  by  the  general  words,  if  not  by 
"  perils  of  the  seas."  The  words  "  under  steam  or  sail "  shew 
that  the  policy  was  to  cover  incidents  of  steam  navigation, 
and  the  appellants'  argument  ignores  the  word  "adventures." 
Devaux  v.  T Anson  (4)  is  a  strong  authority  for  the  respondents. 

The  case  of  Merchants  Trading  Company  v.  Universal  Marine 
Assurance  Company  (5),  relied  on  by  the  appellants,  does  not 

(1)  6  Q.  B.  D.  51.  (3)  7  B.  &  C.  96. 

(2)  Law  Eep.  3  C.  P.  313.  (4)  5  Bing.  N.  C.  519. 

(5)  2  Asp.  Mar.  Cas.  431. 


VOL.  XII.] 


AND  PKIVY  COUNCIL. 


489 


affect  the  argument,  the  jury  having  found  the  ship  unseaworthy,  H.  L.  (E.) 

and  see  per  Brett  J.  in  Anderson  v.  Morice  (1).  1887 

[They  also  referred   to  Garston  Sailing  Ship   Company  v.  Thames 

EieJcie  (2) ;  Wooclley  v.  Michell  (3)  ;  Carruthers  v.  Sydebotham  (4)  ;  an^ri!eEY 

Paterson  v.  Harris  (5).l  Insurance 

v  y  J  Company 

<hJ  ■  v. 

Sir  B.  Webster  A.Gr.  in  reply  Hamilton, 

r  i  Feaser,  &  Co. 

The  argument  contra  makes  the  underwriter  guarantee  the 
conduct  of  the  crew,  but  that  is  not  so,  unless  by  express  agree- 
ment :  Meredith's  Emerigon  on  Insurances,  chap.  12,  s.  5,  p.  302. 
The  true  principle  is  that  the  underwriter  is  not  liable  for  the 
negligence  of  the  crew  unless  it  causes  a  peril  of  the  sea. 

The  House  took  time  for  consideration. 


July  14.    Lord  Halsbuey  L.C. : — 

My  Lords,  in  this  case  a  policy  of  marine  insurance  for  twelve 
months  was  effected  upon,  among  other  things,  a  pump  on  board 
the  Inchmaree  steamer. 

The  adventures  and  perils  which  the  capital  stock  and  funds 
of  the  defendant  company  were  made  liable  to  by  the  policy  of 
insurance  were  of  the  seas,  men-of-war,  fire,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  mart  and  countermart,  sur- 
prisals,  takings  at  sea,  arrests,  restraints  and  detainments  of  all 
kings,  princes,  and  people  of  what  nation,  condition,  or  quality 
soever,  barratry  of  the  master  and  mariners,  and  of  all  other 
perils,  losses,  and  misfortunes  that  had  or  should  come  to  the 
hurt,  detriment,  or  damage  of  the  aforesaid  subject-matter  of 
insurance  or  any  part  thereof. 

It  is  certain  that  a  loss  or  misfortune  has  happened  to  the 
pump  while  the  pump  was  being  used  for  the  purpose  of  filling 
the  boilers  of  the  Inchmaree,  and  the  sole  question  is  whether  the 
loss  or  misfortune  which  did  happen  was  one  of  the  losses  or 
misfortunes  against  which  the  insuring  company  agreed  to 
indemnify  the  owners  of  the  Inchmaree.    If  understood  in  their 

(1)  Law  Rep.  10  C.  P.  at  p.  CS.  (3)  11  Q.  K  D.  47. 

(2)  18  Q.  B.  D.  17.  (4)  4  M.  &  S.  77. 

(5)  1  B.  &  S,  33G. 
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H.  L.  (E.)   widest  sense  the  words  are  wide  enough  to  include  it ;  but  two* 
1887       rules  of  construction  now  firmly  established  as  part  of  our  law 
Thames     mSiJ  be  considered  as  limiting  those  words.    One  is  that  words, 
ANMakineEY  nowever  general,  may  be  limited  with  respect  to  the  subject- 
Insurance  matter  in  relation  to  which  they  are  used.    The  other  is  that 
v.        general  words  may  be  restricted  to  the  same  genus  as  the  specific 
FeaAse^&°Co.  words  that  precede  them. 

LordHaisbury  There  is  perhaps  a  third  consideration  which  cannot  be  over- 
L-c-  looked,  and  that  is  that  where  the  same  words  have  for  many 
.  years  received  a  judicial  construction  it  is  not  unreasonable  to 
suppose  that  parties  have  contracted  upon  the  belief  that  their 
words  will  be  understood  in  what  I  will,  call  the  accepted  sense.. 
And  it  is  to  be  remembered  that  what  Courts  have  to  do  in 
construing  all  written  documents  is  to  reach  the  meaning  of  the 
parties  through  the  words  they  have  used. 

Now  the  facts  here  are  very  simple :  a  part  of  the  pump  was 
burst  because  a  valve  which  should  have  let  the  water  into  the 
boiler  was  stopped  up  while  the  pump  was  being  worked  by  a 
donkey-engine.  On  the  one  side  it  is  said  that  filling  the  boiler 
was  necessary  to  enable  the  ship  to  prosecute  her  voyage ;  on  the 
other  it  is  said  that  the  accident,  peril,  or  misfortune  had  nothing, 
to  do  with  the  sea  and  was  in  no  sense  of  the  like  kind  with  any 
of  the  perils  or  misfortunes  specifically  enumerated. 

In  the  long  line  of  cases  quoted  at  the  Bar  there  was  only 
one  (with  which  I  will  attempt  to  deal  presently)  which  enun- 
ciated any  different  principles  of  construction  from  those  I  have 
endeavoured  to  set  forth  above,  although  I  think  there  is  some 
difficulty  in  reconciling  the  facts  with  respect  to  which  some  of 
them  are  decided  with  the  principle  upon  which  they  profess  to 
be  decided, — conspicuously  I  think  Bevaux  v.  T Anson  (1),  where 
Tindal  C.J.  rests  upon  authorities  which,  as  applicable  to  the 
particular  facts  of  the  cases  to  which  he  refers,  hardly  support 
the  decision  there  arrived  at. 

The  great  difficulty  I  have  had  in  this  case  is  the  decision  of 
Lord  Selborne  L.C.  and  Cockburn  C.J.  in  the  case  of  West  India 
and  Panama  Telegraph  Company  v.  Home  and  Colonial  Marine 
Insurance  Company  (2).    I  cannot  agree  with  the  Master  of  the 
(1)  5  Bing.  N.  C.  519.  (2)  6  Q.  B.  D.  51. 
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Rolls  that  that  case  does  not  as  matter  of  reasoning  cover  the   H.  L.  (E.) 

present  case.    With  the  utmost  respect  I  can  draw  no  real  dis-  1887- 

tinction  between  the  explosion  of  the  boiler  and  the  bursting  of  Thames 

the  air-chamber  of  the  pump,  nor  can  any  real  distinction  depend  A2^^^|ET 

upon  whether  it  was  steam  generated  by  fire  which  caused  the  Insurance 
1  °  J  .  Company 

explosion,  or  air  and  water  forced  into  the  chamber  by  ordinary  v. 

mechanical  action.    But  before  your  Lordships  that  case  is  open  f^asee^Co. 

to  review,  and  I  cannot  think  that  that  case  is  reconcilable  with  _  ,3TT  _ 

7  Lord  HalsDury, 

the  principles  upon  which  policies  of  marine  insurance  have  L"0,  . 
hitherto  been  construed.  It  introduces  analogy  as  the  guide  by 
which  you  are  to  ascertain  the  genus  to  which  the  different 
species  are  to  be  attributed ;  so  that  in  the  future  one  must 
introduce  as  the  true  exposition  of  general  words  not  the  genus 
you  find  as  applicable  to  the  species  enumerated,  but  any 
analogous  genus.  Sea  perils  or  the  like  become  enlarged  into 
perils  whose  only  connection  with  the  sea  is  that  they  arise  from 
machinery  which  gives  motive  power  to  ships. 

I  cannot  think  that  even  were  the  analogy  perfect — which  I 
do  not  think  it  is — this  is  a  satisfactory  mode  of  ascertaining 
what  the  parties  meant  by  the  words  they  have  used ;  and,  as  I 
have  said,  this  is  the  real  function  of  a  Court  in  construing  an 
instrument.  It  might  be  reasonable  for  the  parties  to  provide 
for  such  a  peril,  and  one  knows  that  "  dangers  of  and  incident  to 
steam  navigation "  are  words  which  have  been  used  to  provide 
for  such  casualties.  But  I  cannot  think  that  such  casualties 
were  in  the  contemplation  of  the  parties  when  using  the  old 
familiar  words  of  this  policy.  I  think  the  subject-matter,  marine 
risks,  limits  the  meaning  of  the  general  words.  I  think  the 
genus  "  perils  of  the  sea "  limits  the  meaning.  I  think  the 
meaning  attributed  to  these  words  for  more  than  half  a  century 
by  decision  makes  it  probable  that  the  parties  used  them  in 
that  accepted  sense.  I  therefore  think  the  judgment  of  the 
Court  of  Appeal  wrong,  and  I  move  your  Lordships  that  it  be 
reversed. 

Lokd  Bramwell: — 

My  Lords,  I  cannot  agree  with  the  judgment  in  this  case.  The 
donkey-engine  was  insured.    The  adventures  and  perils  which 
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H.  L.  (E.)  the  defendants  were  to  make  good,  specified  a  great  many  par- 
1887       ticnlar  perils,  and  "  all  other  perils,  losses  and  misfortunes  that 
Thames    have  or  shall  come  to  the  hurt,  detriment  or  damage  of  the  afore- 
ANMaeineEY  sa^  subject-matter  of  insurance,  or  any  part  thereof."  Words 
Insurance  could  hardly  be  more  extensive,  and  if  the  question,  I  ought  to 
v.        say  a  question  on  them,  arose  for  the  first  time,  I  might  perhaps 
F?aserL&°Co.  giye  them  their  natural  meaning,  and  say  they  included  this  case. 
Lord  B^weii         tne  question  does  not  arise  for  the  first  time.    It  has  arisen 
— -      from  time  to  time  for  centuries,  and  a  limitation  has  always  been 
put  on  the  words  in  question. 

Definitions  are  most  difficult,  but  Lord  Ellenborough's  seems 
right:  "all  cases  of  marine  damage  of  the  like  kind  with  those 
specially  enumerated,  and  occasioned  by  similar  causes."  I  have 
had  given  to  me  the  following  definition  or  description  of  what 
would  be  included  in  the  general  words :  "  Every  accidental  cir- 
cumstance not  the  result  of  ordinary  wear  and  tear,  delay,  or  of 
the  act  of  the  assured,  happening  in  the  course  of  the  navigation 
of  the  ship,  and  incidental  to  the  navigation,  and  causing  loss  to 
the  subject  matter  of  insurance."  Probably  a  severe  criticism 
might  detect  some  faults  in  this.  There  are  few  definitions  in 
which  that  could  not  be  done.  I  think  the  definition  of  Lopes  L.J. 
in  Pandorf  v.  Hamilton  (1)  very  good :  "In  a  seaworthy  ship 
damage  to  goods  caused  by  the  action  of  the  sea  during  transit 
not  attributable  to  the  fault  of  anybody,"  is  a  damage  from  a 
peril  of  the  sea. 

I  have  thought  that  the  following  might  suffice  :  "  All  perils,, 
losses  and  misfortunes  of  a  marine  character,  or  of  a  character 
incident  to  a  ship  as  such." 

I  put  it  forward  with  distrust,  but  it  would  comprehend  all  the 
cases  cited  where  the  assured  has  recovered,  save  perhaps  the 
Panama  case.  For  example,  it  would  include  the  case  of  the 
ships  blown  over  while  in  dock,  of  the  ship  damaged  by  its  moor- 
ings giving  way,  of  the  ship  fired  into  by  a  ship.  It  would  not 
include  the  cases  put  by  Lord  Esher,  nor  the  case  I  put  of  the 
captain  seized  with  giddiness  dropping  the  chronometer  into  the 
hold  ;  nor  would  it  include  the  present  case.  The  damage  to  the 
donkey-engine  was  not  through  its  being  in  a  ship  or  at  sea.  The 
(1)  16  Q.  B.  D.  629,  633. 
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same  thing  would  have  happened  had  the  boilers  and  engines  2  l  (e.) 
been  on  land,  if  the  same  mismanagement  had  taken  place.   The  ^7 
sea,  waves  and  winds  had  nothing  to  do  with  it.  Thames 

As  a  matter  of  principle  and  reasoning  I  think  the  decision  and  Mehsey 

wrong.    I  think  the  judgment  in  the  West  India  and  Panama  Insurance 

Telegraph  Company  v.  Home  and  Colonial  Marine  Insurance  Com-  CoM^>ANY 
pany  (1)  wrong  on  the  reasoning  I  have  used.  With  most  sincere  ^^™*q0 

respect,  though  it  is  true  that  what  the  winds  are  to  a  sailing   

.  .  *°  Lord  Bramwell. 

vessel,  steam  is  to  a  steamer,  that  does  not  decide  the  question,   

for  it  is  not  every  damage  to  sails  that  would  be  covered  by  the 
policy.  Suppose  damage  by  rats  or  mildew  to  spare  sails.  As 
to  Lord  Esher's  judgment  in  that  case,  I  concur  in  his  criticism 
on  it  in  the  present  case.  And  I  agree  with  Lopes  L.J.  that 
the  word  "  fire  "  in  the  policy  will  not  sustain  that  judgment. 
The  Lord  Justice  puts  the  case  of  a  spar  falling  on  the  deck, 
while  getting  under  sail,  and  being  broken,  and  says  it  would  be 
within  the  policy.  Perhaps  ;  but  if  it  would,  it  would  be  because 
it  was  a  loss  in  navigation,  a  loss  which  could  not  have  happened 
except  on  a  ship.  But  suppose  the  spar  was  being  used  to  erect 
an  awning  on  deck  to  give  shelter  to  dancers  or  the  like,  and  was 
broken,  the  case  would  not  be  covered  by  the  policy.  It  would 
not  be  a  marine  loss,  not  a  loss  with  which  the  sea,  or  navigation, 
or  the  ship,  as  a  ship,  had  anything  to  do. 

I  do  not  like  cutting  down  the  natural  meaning  of  words ;  there  ^ 
is  always  great  difficulty  in  saying  what  should  be  substituted. 
But  it  is  admitted  that  some  limit  must  be  put  on  those  in  ques- 
tion here.  I  think  a  proper  limit  would  exclude  this  loss.  So 
that  the  judgment  of  the  Master  of  the  Rolls,  is,  I  think,  right, 
and  that  of  the  other  judges  wrong,  and  their  decision  should  be 
reversed. 


Lord  Heeschell  : — 

My  Lords,  this  action  undoubtedly  raises  an  important  quest  ion. 
It  turns  on  the  construction  to  be  put  upon  the  general  words 
which  follow  the  specific  enumeration  of  the  risks  against  which 
the  insurance  is  effected  in  an  ordinary  marine  policy. 


(1)  6  Q.  13.  D.  51. 
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H.  L.  (E.)       [After  stating  the  facts  in  the  words  above  set  out,  his  Lordship 

1887      proceeded  as  follows  : — ] 
Thames        ^  was  no^  contended  at  the  bar  on  behalf  of  the  respondents 

andMeesey  that  the  loss  was  within  any  of  the  specific  risks  enumerated. 
Makine  .  . 

Insukance  Keliance  was  placed  exclusively  upon  the  general  words :  "  All 
Company  0^jier  per£is?  losses,  and  misfortunes  that  have  or  shall  come  to 
FeasekL&0Oo  ^e  nur^  detriment,  or  damage  of  the  aforesaid  subject-matter  of 
  this  insurance  or  any  part  thereof." 

Lord  Herschell.  .  . 

- —  It  cannot  be  denied  that,  if  these  words  are  to  be  taken  with- 
out any  limitation,  a  loss  or  misfortune  did  come  to  the  damage 
of  a  part  of  the  subject-matter  of  the  insurance.  But  it  is  con- 
tended on  behalf  of  the  appellants  that  these  general  words, 
following  a  specific  enumeration,  must  be  limited  to  perils  ejusdem 
generis  with  those  specified,  or,  to  put  it  in  another  way,  that 
they  must  be  construed  with  reference  to  the  scope  and  purpose 
of  the  instrument  in  which  they  occur,  viz.,  a  policy  of  marine 
insurance.  If  the  matter  now  presented  itself  for  consideration 
for  the  first  time,  untouched  by  authority,  I  should  not  myself  be 
inclined  to  construe  these  general  words  without  some  limitation. 
Indeed,  the  learned  counsel  for  the  respondents  themselves  did 
not  contend  for  so  wide  an  interpretation.  The  view  which  they 
put  before  the  House  was,  that  they  should  be  confined  to  acci- 
dents happening  to  the  subject-matter  of  the  insurance  in  the 
course  of  and  incidental  to  the  navigation. 

I  think  it  will  be  found,  upon  examination  of  the  authorities, 
that  the  general  words  in  a  marine  policy  have  received  from  the 
Courts,  for  a  long  series  of  years,  a  construction  to  which  your 
Lordships  would  do  well  to  adhere.  The  instrument  is  one  in 
daily  use,  and  if  your  Lordships  were  to  put  a  new  construction 
upon  it  you  would  be  likely  to  defeat,  and  not  to  give  effect  to, 
the  intention  of  the  parties.  Nothing  would  be  more  dangerous, 
in  my  opinion,  than  to  depart  from  a  construction  which  the 
authorities  have  put  upon  words  in  common  use  in  a  mercantile 
instrument,  even  if  the  propriety  of  the  decision  might  originally 
have  been  open  to  question. 

In  a  case  which  came  before  the  Court  of  King's  Bench  as 
long  ago  as  1816,  Lord  Ellenborough,  in  delivering  the  judgment 
of  the  Court,  in  clear  and  unambiguous  terms,  expressed  their 
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view  as  to  the  meaning  of  the  words  in  question.    I  refer  to  the   H.  L.  (E.) 
case  of  Cullen  v.  Butler  (1).    It  was  an  action  on  a  policy  of  1887. 
insurance  where  the  ship  and  goods  had  been  sunk  at  sea  by  Thames 
another  ship  firing  upon  her  in  mistake  for  an  enemy.     The  ^^p^E^ 
Court  inclined  to  the  opinion  that  the  loss  was  not  one  by  "  perils  qJJJJJJ^ 
of  the  sea  "  ;  but  held  that  it  was  covered  by  the  general  words.  v. 
Lord  Ellenborough  said,  "  The  extent  and  meaning  of  the  general  fkaser,  &  Co. 
words  have  not  yet  been  the  immediate  subject  of  any  judicial  Lord  HerscbelL 
construction  in  our  courts  of  law.    As  they  must,  however,  be 
considered  as  introduced  into  the  policy  in  furtherance  of  the 
objects  of  marine  insurance,  and  may  have  the  effect  of  extending 
a  reasonable  indemnity  to  many  cases  not  distinctly  covered  by 
the  special  words,  they  are  entitled  to  be  considered  as  material 
and  operative  words,  and  to  have  the  due  effect  assigned  to  them 
in  the  construction  of  this  instrument ;  and  which  will  be  done  by 
allowing  them  to  comprehend  and  cover  other  cases  of  marine 
damage  of  the  like  kind  with  those  which  are  specially  enume- 
rated and  occasioned  by  similar  causes." 

No  case  was  cited  at  the  bar  from  the  date  when  this  opinion 
was  expressed  (unless  it  be  the  recent  case  of  West  India  and 
Panama  Telegraph  Company  v.  Home  and  Colonial  Marine  Insur- 
ance Company  (2),  to  which  I  will  presently  advert)  which  has 
proceeded  upon  a  construction  of  the  policy  different  from  that 
enunciated  by  Lord  Ellenborough. 

I  will  briefly  review  the  subsequent  authorities.  The  first  is 
Butler  v.  Wildman  (3).  There  the  captain  of  a  ship  had  thrown 
a  large  quantity  of  dollars  overboard  to  prevent  them  falling 
into  the  hands  of  an  enemy,  by  whom  he  was  pursued.  It  was 
held  that,  if  not  a  loss  by  jettison,  it  was  covered  by  the  general 
words.  Abbott  C.J.  says,  "  If  not,  strictly  speaking,  jettison,  it 
is  something  ejusdem  generis,  and  therefore  falls  within  the 
general  words."  The  other  judges  concurred  in  this  view,  Hol- 
royd  J.  saying  that  the  general  words  include  "  all  losses  of  the 
same  nature  with  those  described  in  the  enumerated  risks." 

Next  in  order  of  time  comes  Phillips  v.  Barber  (4).  A  vessel 
placed  in  a  graving  dock  for  repair  was,  by  the  violence  of  wind 

(1)  5  M.  &  S.  461.  (8)  3  B.  &  Aid.  898. 

(2)  6  Q.  B.  D.  51.  (4)  5  B.  &  Aid.  161. 
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H.  L.  (B.)   an(^  weat]ier>  thrown  oyer  on  her  side  whereby  she  struck  the 
1887      ground  with  great  violence  and  was  bilged.    Abbott  C.J.  in  a 


Thames  -judgment  holding:  that  the  underwriters  were  liable,  after  quoting 
and  Mersey        &  ,  °  .      •  . .     .  '  ^  , 

Marine     the  general  "words  contained  m  the  policy,  said,  "  These  general 

Company^   words  are>  indeed,  restrained  in  construction  to  perils  ejusdem 

TT  v-  generis  with  those  more  particularly  enumerated  in  the  policy. 
Hamilton,    &  r  j  r  j 

Fraser,  &  Go.  In  this  case,  however,  the  loss  was  occasioned  by  the  violence  of 
Lord  Herschell.  the  wind  and  weather  in  port ;  and  it  seems  to  me,  therefore,  to 
have  been  produced  by  a  peril  ejusdem  generis  with  those  specified, 
and  to  fall  within  the  general  words  of  the  policy." 

The  next  case,  Devaux  v.  T Anson  (1),  was  much  relied  on  by 
the  counsel  for  the  respondents.  But  though  I  feel  some  diffi- 
culty in  explaining  the  grounds  of  that  decision,  it  certainly 
purported  to  be  based  upon  the  antecedent  authorities  and  not 
upon  any  different  view  of  the  law.  The  ship  had,  in  that  case, 
been  put  into  a  dry  dock  for  repairs.  These  being  completed, 
preparations  were  made  for  getting  her  afloat ;  she  was  for  this 
purpose  made  fast  by  four  cables  whilst  the  workmen  removed 
the  sand  which  was  under  the  vessel,  and  which  consolidated  the 
shores  upon  which  the  ship  was  resting.  The  cables  strained 
the  vessel,  forcing  in  the  ribs.  The  stanchions  of  the  kelsons 
having  all  fallen  from  the  force  of  the  lower  masts  upon  the  keel? 
the  garboard  strake  gave  way,  and  when  at  last  the  ship  was 
no  longer  upon  the  shores  she  sank  into  a  muddy  sand.  At  the 
time  of  her  sustaining  the  injury  the  depth  of  the  water  in  the 
dock  was  about  four  feet.  She  was  abandoned  as  a  constructive 
total  loss,  and  the  question  arose  whether  she  was  lost  by  perils 
insured  against.  Tindal  C.J.,  in  delivering  the  judgment  of 
the  Court,  held  that  she  was.  He  said,  "  It  is  to  be  observed  the 
words  in  the  policy  are  very  large ;  the  policy  not  only  enume- 
rates '  perils  of  the  sea/  but '  all  other  perils,  losses,  and  misfor- 
tunes that  had  or  should  come  to  the  hurt,  detriment,  or  damage 
of  the  subject-matter  of  the  insurance.'  And  the  cases  cited  and 
relied  on  by  the  plaintiff,  Carruihers  v.  Sydebotham  (2),  Fletcher 
v.  Inglis  (3),  and  Phillips  v.  Barber  (4),  are  sufficient  authority 
to  shew  that  a  loss  occasioned  by  the  endeavour  to  get  the  vessel 

(1)  5  Bing.  K.  0.  519,  540.  (3)  2  B.  &  Aid.  315. 

(2)  4  M.  &  S.  77.  (4)  5  B.  &  Aid.  161. 
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afloat  from  the  dock  in  which  she  had  just  been  repaired  was  a   H.  L.  (E.) 
loss  within  the  policy."    It  is  not  easy,  I  confess,  to  see  how  the  1887. 
authorities  referred  to  were  sufficient  to  establish  the  propositions  Thames 
they  are  supposed  to  support.    In  Carruthers  v.  Sydebotham  (1)  an^^SeET 
the  pilot  navigating  a  vessel  had  fastened  her  to  the  pier  of  a  Insurance 
dock  basin  in  the  Mersey  by  a  rope  to  the  shore.    She  took  the  v. 
ground  and  when  the  tide  left  her  fell  over  on  her  side  and  fSse^Tco. 
bilged,  in  consequence  of  which  when  the  tide  rose  she  rilled  Lord"^^chell 
with  water  and  her  cargo  was  wetted.    It  was  held  that  this  was  — 
a  stranding  entitling  the  assured  to  recover  for  an  average  loss 
upon  the  goods.  After  a  careful  perusal  of  the  judgments  in  this 
case,  I  am  unable  to  see  its  bearing  upon  the  point  which  had  to 
be  determined  in  Devaux  v.  T Anson  (2).     Nor  do  I  see  the 
application  of  Fletcher  v.  Inglis  (3).    A  vessel  insured  for  twelve 
months  was  in  a  harbour  with  a  hard  uneven  bottom ;  the  tide 
having  left  the  vessel,  on  its  return  there  was  a  considerable 
swell  in  the  harbour  and  the  ship  struck  the  ground  hard  several 
times  and  was  found  to  be  considerably  injured.    It  was  held 
that  this  was  a  loss  by  peril  of  the  sea.    Still  less  am  I  able  to 
perceive  the  applicability  of  Phillips  v.  Barber  (4),  to  which  I 
have  referred  above.  There  was  nothing  in  Devaux  v.  T Anson  (2) 
that  I  can  see  corresponding  with  the  wind  and  weather  in  port, 
which  was  held  in  Phillips  v.  Barber  (4)  to  be  ejusdem  generis 
with  a  storm  at  sea.    It  is  unnecessary  to  inquire  whether  the 
decision  in  Devaux  v.  T Anson  (2)  was  correct.    It  cannot  be 
regarded  as  throwing  any  doubt  upon  the  canon  of  construction 
laid  down  by  Lord  Ellenborough,  and  more  than  once  recognised 
and  acted  upon  by  Lord  Tenterden.    Nor  is  it  possible  to  evolve 
any  principle  from  it  applicable  to  other  cases.    No  reasons  are 
given  for  the  judgment,  which  is  based  solely  on  prior  authori- 
ties, and  when  these  authorities  are  examined  they  only  deter- 
mine, the  one,  that  a  ship  damaged  by  a  storm  when  in  dry  dock 
is  damaged  by  causes  similar  to  perils  of  the  seas,  the  others, 
that  vessels  injured  by  ceasing  to  be  water-borne,  and  being 
driven  against  the  ground  by  the  action  of  the  tide,  are  injured 
by  "perils  of  the  sea." 

(1)  4  M.  &  S.  77.  (3)  2  B.  &  Aid,  3151 

(2)  5  Bing.  N.  C.  519.  (4)  5  B.  &  Aid.  161. 


498 


HOUSE  OF  LOKDS 


[VOL.  XII. 


H.  L.  (E.)  The  last  case  to  which  I  need  refer  on  this  point  is  Davidson  v. 

1887  Burnand  (1),  where  Willes  J.  expressly  recognised  the  rule  of 

Thames  construction  laid  down  in  Gullen  v.  Butler  (2).    He  said  :  "  The 

ANMaeinbEY  question  is  not  whether  the  loss  here  was  strictly  one  occasioned 

Insurance  by  the  perils  of  the  sea,  but  whether  it  was  such  other  loss  within 
Company  ... 

v.        the  policy,  which  of  course  must  be  a  loss  of  the  same  or  a  similar 

Eraser,  &  Co.  kind  to  one  happening  from  the  perils  of  the  sea." 

LordHOTscheii.  ^-  think  therefore  that  the  case  now  before  your  Lordships  must 
be  determined  by  a  consideration  of  the  question  whether  the 
,  loss  falls  within  the  general  words  as  construed  by  Lord  Ellen- 
borough  ;  that  is  whether  it  is  a  case  "  of  marine  damage  of  the 
like  kind  with  those  which  are  specially  enumerated  and  occa- 
sioned by  similar  causes."  When  the  facts  are  borne  in  mind  it 
seems  necessary  only  to  state  the  question  in  this  way  to  see  that 
the  answer  must  be  in  the  negative.  To  which  of  the  specially 
enumerated  perils  is  it  similar?  The  only  one  that  could  be 
suggested  is  "  perils  of  the  seas."  The  damage  here  arose  from 
the  air-chamber  of  the  donkey-pump  giving  way  under  an  exces- 
sive pressure  of  water,  owing  to  the  proper  outlet  being  closed. 
It  is,  I  think,  impossible  to  say  that  this  is  damage  occasioned  by 
a  cause  similar  to  "  perils  of  the  sea,"  on  any  interpretation  which 
has  ever  been  applied  to  that  term.  It  will  be  observed  that 
Lord  Ellenborough  limits  the  operation  of  the  clause  to  "  marine 
damage."  By  this  I  do  not  understand  him  to  mean  only 
damage  which  has  been  caused  by  the  sea,  but  damage  of  a 
character  to  which  a  marine  adventure  is  subject.  Such  an 
adventure  has  its  own  perils,  to  which  either  it  is  exclusively 
subject  or  which  possess  in  relation  to  it  a  special  or  peculiar 
character.  To  secure  an  indemnity  against  these  is  the  purpose 
and  object  of  a  policy  of  marine  insurance. 

The  respondents  placed  their  main  reliance  upon  the  case  of 
West  India  Telegraph  Company  v.  Home  and  Colonial  Insurance 
Company  (3),  and  naturally  so,  because  the  majority  of  the  Court 
of  Appeal  thought  the  present  case  un distinguishable  from  it. 
Lord  Selborne  and  Cockburn  L.O.J,  in  that  case  held  that 
the  damage  done  by  the  explosion  of  the  boiler  of  a  steamer 

(1)  Law  Kep.  4  0.  P.  117.  (2)  5  M.  &  S.  461. 

(3)  6  Q.  B.  D.  51. 
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was  covered  by"  the  general  words  of  a  marine  policy.     Lord   H.  L.  (E.) 

Selborne,  after  referring  to  the  effect  given  to  these  words  in  1887 

Devaux  v.  T Anson  (1),  said  :  "  I  think  it  is  at  least  as  proper  to  Thames 

hold  that  in  the  case  of  a  steamship  they  cover  damage  occasioned  an^Mebsey 

bv  the  explosion  of  the  boiler  in  which  the  motive  power  neces-  Insurance 
i  ...  „r,        .        .    ,  Company 

sary  to  her  navigation  is  generated.    What  the  winds  are  to  a  v. 

sailing  vessel  steam  is  to  a  steamer ;  and  it  is  as  reasonable  that  f?a1ep^&°c'o. 
marine  insurers  should  bear  the  risks  incident  to  a  navigation  by  Lord~^chcU 

that  kind  of  power,  whether  from  excess  of  pressure  in  the  boiler   

or  from  defects  of  safety  valves,  or  from  neglect  or  mismanage- 
ment, making  that  dangerous  which  otherwise  would  not  be  so, 
as  that  they  should  bear  losses  occasioned  by  excessive  pressure 
of  wind  and  defects  or  mismanagement  of  a  ship's  sail  or  tackle." 
I  have  already  given  my  reasons  for  doubting  whether  Devaux 
v.  T Anson  (1)  involved  any  principle  which  could  properly  be 
extended  by  analogy  to  a  case  not  precisely  similar  in  its  facts. 
Moreover  it  is  to  be  observed  that  in  Devaux  v.  T Anson  (1)  the 
damage  done  was  done  to  the  ship  as  such.  It  arose  from  her 
being  constructed  for  the  purpose  of  being  water-borne,  and  thus 
needing  some  substituted  support,  if  the  support  of  the  water  was 
withdrawn  ;  and  the  damage  to  the  ship  was  due  to  her  grounding 
and  the  failure  to  keep  her  safely  supported.  It  is  on  this  view 
alone,  I  think,  that  the  case  can  be  sustained.  But  the  explosion 
of  the  boiler  on  board  the  Panama  had  no  marine  character  at 
all.  It  might  have  happened  in  precisely  the  same  way  and 
done  the  same  kind  of  damage  if  the  steam-engine  had  been  in 
use  for  the  purpose  of  moving  manufacturing  machinery  on  shore. 
The  real  ground  of  Lord  Selborne's  judgment  appears  to  have 
been  the  analogy  between  damage  done  by  the  excessive  pressure 
of  the  winds  in  the  case  of  a  sailing  vessel,  and  the  excessive 
pressure  of  steam  in  the  boiler  when  the  motive  power  used  to 
propel  the  vessel  is  steam.  I  am  not  satisfied  that  this  analogy 
is  a  sound  one ;  but,  even  if  be  so,  I  am  unable  to  see  how  it  can 
be  treated  as  an  authority  in  the  present  case,  still  less  as  con- 
cluding it.  The  water  in  the  donkey-engine,  the  over-pressure 
of  which  caused  the  damage,  was  certainly  not  to  the  steamer 
"  what  the  winds  are  to  a  sailing  vessel,"  and  the  damage  was  not, 
(1)  5  Bing,  N.  C.  519. 
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H.  L.  (E.)   as  it  seems  to  me,  in  any  way  similar  to  the  injury  done  to  a 

1887      sailing  vessel  by  a  storm  of  wind. 
Thames        The  present  Master  of  the  Bolls,  although  he  concurred  in  the 
ANmSEY  Judgment  of  the  majority  of  the  Court  in  West  India  Telegraph 
^sueance   Company  v.  Some  and  Colonial  Insurance  Company  (1),  differed  in 
v.        his  reasons.    He  based  his  judgment  solely  on  the  ground  that 
E baser,  &  do, tne  explosion  was  ejusdem  generis  with  fire,  and  therefore  the  loss 
Lord  H^Tcheii.  was  within  the  general  words.    In  the  case  now  under  appeal  he 
~~      intimated  that  this  reasoning  was  somewhat  fanciful,  and  that  he 
should  not  be  sorry  to  see  it  dissented  from.    I  am  certainly 
disposed  to  prefer  the  latter  view  of  the  learned  judge ;  but  it  is 
not  necessary  to  discuss  the  point,  as  it  is  obvious  that  such  a 
ground  of  decision  can  have  no  bearing  upon  the  case  we  have 
to  deal  with.    I  may  add,  however,  that  since  the  term  "  fire  " 
has  been  added  to  the  specially  enumerated  risks  (which  has 
taken  place  in  comparatively  recent  times)  I  think  the  general 
words  may  properly  be  extended  to  similar  risks  which  would  not 
have  been  included  before. 

Upon  the  whole  I  have  come  to  the  conclusion  that  the 
judgment  of  the  Master  of  the  Eolls  in  the  Court  below  was 
correct.  I  believe  it  to  have  been  not  only  in  accordance  with 
the  authorities,  but  in  harmony  with  the  common  understanding 
of  those  who  enter  into  contracts  of  marine  insurance.  Several 
instances  were  put  in  the  course  of  the  argument  of  disasters 
which  are  of  common  occurrence  and  which  would  seem  to  be 
just  as  much  within  the  general  words  as  that  which  is  now  in 
question,  but  in  respect  of  which  it  has  never  been  suggested 
that  the  underwriters  were  liable.  I  accordingly  concur  in  the 
judgment  which  has  been  moved. 

Loed  Macnaghten  : — 

My  Lords,,  in  March  1884  the  Inchmaree,  was  off  Diamond 
Island  lying  at  anchor  and  about  to  prosecute  her  voyage.  It 
was  necessary  to  fill  up  her  boilers.  There  was  a  donkey-engine 
with  a  donkey-pump  on  board,  and  the  donkey-engine  was  set  to 
pump  up  water  from  the  sea  into  the  boilers.  Those  in  charge 
of  the  operation  did  not  take  the  precaution  of  making  sure  that 

(1)  6  Q.  B.  D.  51. 
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the  valve  of  the  aperture  leading  into  one  of  the  boilers  was   H.  L.  (E.) 
open.    This  valve  happened  to  be  closed.    The  result  was  that  1887- 
the  water  being  unable  to  make  its  way  into  the  boiler  was  forced  Thames 
back  and  split  the  air-chamber  and  so  disabled  the  pump.    That  A 


Marine 

I 

At  this  time  the  Inchmaree  with  her  machinery,  including  the 


was  the  beginning  and  the  end  of  the  misfortune.  Insurance 
&         &  Company 


Hamilton. 

donkey-engine,  was  insured  by  a  time  policy.  Fraser,  &  Co. 

The  question  is,  was  the  loss  which  resulted  from  this  mishap 
covered  by  the  policy  or  not  ?  The  policy  contained  the  common  Macnagbten; 
clause  describing  the  risks  which  the  underwriters  were  content 
to  bear.  The  clause  begins  in  the  usual  way  by  specifying 
certain  particular  cases, — perils  of  the  seas  and  other  well-known 
risks, — to  which  the  indemnity  was  to  extend.  Then  follow 
general  words  apparently  providing  for  every  conceivable  loss 
or  misfortune  that  could  happen  to  the  subject-matter  of  the 
insurance. 

It  was  not  contended  that  the  mishap  in  question  fell  within 
any  of  the  particular  cases  enumerated.  The  argument  turned 
on  the  effect  of  the  general  words.  According  to  the  ordinary 
rules  of  construction  these  words  must  be  interpreted  with  re- 
ference to  the  words  which  immediately  precede  them.  They  were 
no  doubt  inserted  in  order  to  prevent  disputes  founded  on  nice  dis- 
tinctions. Their  office  is  to  cover  in  terms  whatever  may  be  within 
the  spirit  of  the  cases  previously  enumerated,  and  so  they  have  a 
preater  or  less  effect  as  a  narrower  or  broader  view  is  taken  of 

o 

those  cases.  For  example,  if  the  expression  "  perils  of  the  seas  " 
is  given  its  widest  sense  the  general  words  have  little  or  no  effect 
as  applied  to  that  case.  If  on  the  other  hand  that  expression  is 
to  receive  a  limited  construction,  as  apparently  it  did  in  Gullen 
v.  Butler  (1),  and  loss  by  perils  of  the  seas  is  to  be  confined  to 
loss  ex  marinao  tempestatis  discrimine,  the  general  words  become 
most  important.  But  still,  ever  since  the  case  of  Cull  en  v. 
Butler  (1)  when  they  first  became  the  subject  of  judicial  con- 
struction, they  have  always  been  held  or  assumed  to  bo  restricted 
to  cases  "akin  to"  or  "resembling"  or  "of  the  same  kind  as  " 
those  specially  mentioned.    I  see  no  reason  for  departing  from 

(1)  5  M.  &  S.  401. 
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H.  L.  (E.)  this  settled  rule.    In  marine  insurance  it  is  above  all  things 

1887  necessary  to  abide  by  settled  rules  and  to  avoid  anything  like 

Thames  novel  refinements  or  a  new  departure. 

ANm1^ineEY  Jt  was  objected  by  Mr.  Cohen  that  the  rule  of  ejusdem  generis 

Insurance  does  not  apply  unless  you  can  find  a  common  characteristic 
Company  .  x 1  J  J 

v.        running  through  or  underlying  the  previous  words.  I  do  not  know 

Feasee,  &  Co.  ^na^  ^s  *s  so>  a^  any  ra^e  where  several  distinct  cases  are  enume- 
rated  leading  to  a  common  result  or  intended  to  be  met  by  a 
Macnaghten.  common  remedy.  A  familiar  instance  occurs  in  the  Companies 
Act  1862  and  the  earlier  Act  of  1848  in  the  sections  which 
provide  for  winding-up.  There  are  several  sub-sections  speci- 
fying various  cases  in  which  a  winding-up  order  may  be  made, 
and  then  there  is  a  sub-section  providing  that  the  Court  may 
make  an  order  whenever  it  thinks  it  just  and  equitable.  Under 
both  Acts  those  general  words  have  always  been  held  to  be 
restricted  to  cases  ejusdem  generis  with  those  previously  men- 
tioned and  not  to  give  the  Court  a  general  power  to  make  an 
order  whenever  it  thinks  right  to  do  so. 

Your  Lordships  were  asked  to  draw  the  line  and  to  give  an 
exact  and  authoritative  definition  of  the  meaning  of  the  expression 
"  perils  of  the  seas  "  in  connection  with  the  general  words.  For 
my  part  I  decline  to  attempt  any  such  task.  I  do  not  think  it 
is  possible  to  frame  a  definition  which  would  include  every  case 
proper  to  be  included,  and  no  other.  I  think  that  each  case  must 
be  considered  with  reference  to  its  own  circumstances,  and  that 
the  circumstances  of  each  case  must  be  looked  at  in  a  broad 
common  sense  view  and  not  by  the  light  of  strained  analogies  and 
fanciful  resemblances. 

In  the  present  case  although  the  Court  of  Appeal  has  properly 
treated  the  general  words  as  restricted  to  cases  ejusdem  generis 
with  those  specially  enumerated,  the  majority  of  the  Court  has 
held  the  accident  within  the  policy.  I  am  unable  to  adopt  their 
conclusion.  The  accident  in  my  opinion  was  not  due  to  the 
"perils  of  the  seas,"  using  that  expression  in  the  widest  sense 
that  I  can  give  to  it,  nor  did  it  result  in  sea  damage  of  any 
kind. 

I  am  therefore  of  opinion  that  the  view  of  the  Master  of  the 
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Eolls  is  correct  and  that  the  judgment  of  the  Court  of  Appeal   H.  L.  (E.) 
must  be  reversed.  1887 

Order  appealed  from  anal  the  judgment  of  the  Queen's  AND  Mersey 
Bench  Division  reversed  ;  the  respondents  to  pay  j^^^e 
the  costs  of  the  appellants  in  the  Courts  belotu  Company 
and  in  this  House  :  cause  remitted  to  the  Queen  s  Hamilton, 

-r,       7    -p,  .   .  .  FliASER,  &  Co. 

Bench  Division.   

Lords'  Journals  14th  July  1887. 

Solicitors  for  appellants :  Gregory,  Bowcliffes  &  Co.,  for  Hill, 
Dichineon  &  Co.,  Liverpool. 

Solicitors  for  respondents :  T.  W.  Bossiter  for  Eoyle,  Shipley 
&  Hoyle,  Newcastle-on-Tyne. 


[HOUSE  OF  LORDS.] 
THOMAS  WILSON",  SONS  &  CO.    .    .    .    Appellants  ;    H>  L<  (E  ) 

AND  1887 

THE  OWNERS  OF  THE  CARGO  PER  THE  )  juVu. 
-XANTHO"  J  Respondents.  _ 

THE  "  XANTHO." 

Ship — Bill  of  Lading — Perils  of  the  Sea — Collision — Negligence. 

Foundering  caused  by  collision  with  another  vessel  is  within  the  excep- 
tion "  dangers  and  accidents  of  the  sea  "  in  a  bill  of  lading ;  and  excuses  the 
shipowner  for  non-delivery  of  the  goods  if  it  occurs  without  fault  in  the 
carrying  ship : — 

So  held,  reversing  the  decision  of  the  Court  of  Appeal  (11  P.  D.  170). 
Woodley  v.  Michell  (11  Q.  B.  D.  47)  overruled. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (1). 

The  respondents  having  brought  an  action  in  the  Probate, 
Divorce,  and  Admiralty  Division  against  the  appellants  the  cause 
came  on  for  trial  before  Sir  J.  Hannen.  The  following  statement 
of  the  pleadings  and  of  the  course  of  the  trial  is  taken  from  the 
judgment  of  Lord  Herschell  in  this  House. 

(1)  11  P.  1).  170. 
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H.  L.  (B.)  The  owners  of  cargo  by  the  steamship  Xantho,  who  were  the 

1887  plaintiffs  in  the  action,  by  their  statement  of  claim  alleged  that 

Wilson,  they  had  suffered  damage  by  breach  of  the  contract  contained  in 

Sonsj&Co.  bills  of  lading  of  goods  shipped  at  Cronstadt  on  board  the 

Ownees  defendants'  vessel  Xantho  for  carriage  to  Hull,  that  the  bills 

OP  OaEGO  ,  .  -  ■•11 

PEE  THE  of  lading  were  indorsed  to  the  plaintiffs  to  whom  the  property 
Xantho.  ^e  goods  passed  by  such  indorsement,  and  that  the  goods 
were  not  delivered.  The  statement  further  alleged  alternatively 
that  the  plaintiffs  had  suffered  damage  from  the  loss  of  their 
goods  whilst  on  board  the  defendants'  vessel  by  a  collision  with 
the  steamship  Valuta,  caused  by  the  negligent  navigation  of  the 
defendants'  servants. 

The  statement  of  defence  denied  the  contract  and  the  breach, 
and  also  that  the  bills  of  lading  were  indorsed  to  the  plaintiffs, 
and  that  the  property  in  the  goods  thereby  passed  to  them.  In 
answer  to  the  alternative  claim  it  admitted  that  the  Xantho  came 
into  collision  with  the  Valuta,  but  denied  that  the  collision  was 
caused  by  the  negligent  navigation  of  the  Xantho,  alleging  that 
it  was  solely  caused  by  the  negligent  navigation  of  the  Valuta. 
The  defence  further  alleged  that  the  loss  was  occasioned  by 
perils  which  were  excepted  by  the  bills  of  lading. 

The  action  came  on  for  trial  before  the  President  of  the 
Probate  and  Admiralty  Division.  The  learned  counsel  for  the 
plaintiffs  put  in,  as  his  only  evidence,  the  bills  of  lading  and 
admissions  that  the  property  in  the  goods  and  the  right  to  sue 
on  the  bills  of  lading  had  passed  to  the  plaintiffs,  and  that  the 
goods  had  not  been  delivered.  The  bills  of  lading  which  were 
in  the  usual  form  contained  an  exception  in  these  terms : — "  The 
act  of  God,  Queen's  enemies,  fire,  machinery,  boilers,  steam,  and 
all  and  every  other  dangers  and  accidents  of  the  sea,  rivers,  and 
steam  navigation  of  whatever  nature  and  kind  soever  excepted." 

In  opening  his  case  the  plaintiffs'  counsel  stated  that  the 
Xantho  was  lost  by  reason  of  a  collision  which  took  place  between 
that  vessel  and  the  Valuta  in  a  fog,  and  submitted  that  whether 
the  collision  arose  from  the  negligence  of  those  navigating  the 
Xantho  or  of  those  navigating  the  Valuta,  or  from  the  negligence 
of  both  combined,  the  loss  of  the  goods  did  not  fall  within  the 
exception  contained  in  the  bill  of  lading,  and  that  the  plaintiffs 
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were  in  either  case  entitled  to  recover.  He  relied  in  support  of 
this  contention  upon  the  case  of  Woodley  v.  Michell  (1). 

The  learned  counsel  for  the  defendants  admitted  that  if 
Woodley  v.  Michell  (1)  were  good  law,  he  could  not  resist  this 
view,  that  even  if  he  proved  that  no  negligence  was  to  be 
imputed  to  the  Xantlw,  and  that  the  disaster  was  solely  due  to 
the  negligence  of  the  Valuta,  as  he  could  not  prove  that  it  arose 
from  an  inevitable  accident,  the  result  must  be  a  decision  for  the 
plaintiffs.  He  considered,  therefore,  that  the  only  course  open  to 
the  defendants  was  to  test  the  law  laid  down  in  Woodley  v. 
Michell  (1)  by  appeal  to  this  House. 

The  learned  President  thereupon  gave  judgment  for  the 
plaintiffs. 

The  Court  of  Appeal  (Lord  Esher  M.E.  Bowen  and  Fry  L.J  J.) 
affirmed  the  President's  decree  (2). 

Against  these  decisions  the  defendants  appealed. 


H.  L.  (E.) 
1887. 

Wilson, 
Sons  &  Co. 
v. 

Owners 
of  Cargo 

PER  THE 
"  XANTHO." 


March  17.  Sir  B.  Webster  A.G-.  and  Sir  W.  Phillimore  (J.  P. 
Aspinall  with  them)  for  the  appellants : — 

The  present  is  really  an  appeal  against  Woodley  v.  Michell  (1). 
That  decision  is  inconsistent  with  all  the  other  authorities  (except 
a  dictum  of  Brett  L.J.  in  Chartered  Mercantile  Bank  of  India  v. 
Netherlands  India  Steam  Navigation  Company  (3)  )  and  should  be 
overruled.  Collision  is  a  peril  of  the  sea  ;  it  is  one  of  the  dangers 
or  accidents  intended  to  be  insured  against.  This  is  admittedly 
so  in  insurance  cases  when  the  collision  is  brought  about  by  the 
negligence  of  another  ship,  and  it  does  not  cease  to  be  so  when 
the  ship  insured  is  also  in  fault :  Smith  v.  Scott  (4) ;  Sale  v. 
Washington  Insurance  Company  (5)  per  Story  J.  Collision  then 
being  a  peril  of  the  sea  within  the  meaning  of  a  policy  of  insu- 
rance, it  must  also  be  a  peril  of  the  sea  within  the  meaning  of  a 
bill  of  lading.  The  same  meaning  must  be  given  to  the  same 
words  in  both  instruments.  But  the  difference  of  liability  in 
the  two  cases  arises  from  the  circumstance  that  under  a  bill  of 
Jading  the  shipowner  cannot  excuse  himself  from  his  liability  as 

(1)  11  Q.  B.  D.  47.  (3)  10  Q.  B.  1>.  521,  530. 

(2)  11  P.  D.  170.  (4)  A  Taunt.  L26, 

(5)  2  Story  Rep.  (U.  S.)  176, 
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H.  L.  (E.) 
1887 

"Wilson, 
Sons  &  Co. 
v. 

Owners 
of  Cargo 
per  THE 
"  Xantho." 


carrier  if  the  peril — i.e.  the  collision — be  brought  about  by  his 
own  negligence.  The  reason  of  this  is  that  in  a  policy  of  insurance 
the  causa  proxima  alone  is  to  be  considered ;  whereas  in  a  con- 
tract of  carriage  the  causa  remota  may  be  looked  at,  and  the 
carrier  cannot  take  advantage  of  his  own  wrong  which  caused 
the  collision.  An  illustration  of  this  appears  in  Lloyd  v.  General 
Iron  Screw  Collier  Company  (1),  where  it  was  assumed  that  colli- 
sion was  "an  accident  or  damage  of  the  seas"  ;  and  see  Phillips 
v.  Clark  (2).  The  distinction  between  the  liability  of  an  insurer 
and  of  a  shipowner  was  clearly  pointed  out  by  Willes  J.  in  Grill 
v.  General  Iron  Screiv  Collier  Company  (3).  Collision  having 
been  proved  by  the  shipowner  the  burden  of  proof  is  shifted  on 
to  the  cargo  owner,  who  must  prove  that  the  collision  was  caused 
by  the  shipowner's  negligence  :  Czech  v.  General  Steam  Navigation 
Company  (4)  ;  The  Helene  (5)  ;  The  Norway  (6). 

Collision  with  a  sunken  rock  is  admittedly  a  peril  of  the  sea. 
Then  why  not  also  collision  with  another  vessel  ?  And  what  dif- 
ference can  it  make  that  the  negligence  of  a  third  party  is  the 
cause?  The  negligence  of  other  vessels  is  as  much  a  matter 
beyond  the  shipowner's  control  as  the  violence  of  the  winds  and 
waves.  The  words  "  perils  "  or  "  dangers  and  accidents  of  the 
seas  "  are  certainly  large  enough  to  include  collision ;  for  they 
were  held  to  include  pirates  and  men-of-war  before  those  words 
were  introduced :  Pickering  v.  Barkley  (7). 

Woodley  v.  Michell  (8)  was  distinguished  in  Garston  Sailing 
Ship  Company  v.  Hickie  (9)  where  it  was  held  that  a  collision 
caused  solely  by  the  negligence  of  another  ship  was  a  "  danger  or 
accident  of  navigation  "  within  the  meaning  of  a  charterparty. 

Hollams  (Sir  C.  Bussell  Q.C.  with  him)  for  the  respondents : — 

The  decision  below  was  right  and  for  the  reasons  there  given, 
The  burden  of  proof  that  the  loss  was  caused  by  the  excepted 
dangers  was  on  the  defendants ;  and  they  failed  to  prove  it. 
Prima  facie  a  collision  is  not  a  danger  or  accident  of  the  seas ; 

P.  C.  231. 


(1)  3  H.  &  C.  284. 

(2)  2  C.  B.  (N.S.)  156. 

(3)  Law  Eep.  1  C.  P.  600,  611. 

(4)  Law  Eep.  3  C.  P.  14,  19,  n. 

(5)  Br.  &  Lush.  429 ;  Law  Eep.  1 


(6)  Br.  &Lush.  404. 

(7)  2  Roll.  Abr.  248,  pi.  10. 

(8)  11  Q.  B.  D.  47. 

(9)  18  Q.  B.  D.  17. 
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from  the  mere  fact  of  collision  no  inference  can  be  drawn.  The 
present  was  admittedly  not  a  case  of  inevitable  accident :  there- 
fore there  must  have  been  negligence  in  some  one.  If  the 
negligence  was  partly  or  wholly  that  of  the  carrier  he  is  not 
relieved  from  liability.  It  was  for  the  defendants  therefore  to 
shew  how  the  collision  occurred ;  and  this  being  so  the  judgment 
below  was  right,  whether  Woodley  v.  Michell  (1)  be  good  or  bad 
law.  As  to  the  burden  of  proof  being  on  the  shipowners  see 
1  Taylor  Ev.  §§  364,  365;  Angell  on  Carriers,  §  202;  Czech  v. 
General  Steam  Navigation  Company  (2)  per  Willes,  J. ;  and 
Taylor  v.  Liverpool  and  Great  Western  Steam  Company  (3).  The 
exception  in  the  charterparty  is  only  intended  to  exempt  from 
misfortunes  which  human  prudence  cannot  guard  against :  Butter 
v.  Fisher  (4) ;  the  defendants  have  not  shewn  that  they  could 
not  guard  against  this  one.  To  bring  a  case  within  "perils  of 
the  sea,"  there  must  be  some  extraordinary  violence  of  the 
elements,  something  inevitable  or  overwhelming.  A  strong 
authority  for  the  respondents  is  the  opinion  of  Story  J.  to  this 
effect  in  Story  on  Bailments  §  512  a.  In  policies  of  insurance 
a  more  liberal  construction  is  adopted  than  in  charterparties  and 
bills  of  lading,  which  should  be  interpreted  strictly  against  the 
carrier.  If  the  House  should  consider  the  judgment  below  wrong 
there  must  be  a  new  trial,  that  the  real  facts  may  be  known. 


H.  L.  (E.) 
1887  • 

Wilson, 
Sons  &  Co. 
v. 

OWNEKS 

OF  Caego 

PER  THE 

"  Xantho." 


Sir  B.  Webster  A.G.  replied. 


The  House  took  time  for  consideration. 


July  14.  Lord  Herschell  : — 

My  Lords,  in  order  to  render  clear  the  exact  point  which  has 
to  be  determined  in  this  case  it  will  be  necessary  to  state  with 
some  minuteness  the  pleadings  and  the  course  which  the  case 
took  at  the  trial. 

[After  stating  the  pleadings  and  the  course  falcon  at  the  trial 
in  the  words  above  set  out  his  Lordship  proceeded  as  follows  :  ] 

I  think  the  defendants'  counsel  was  perfectly  correct  in  the 

(1)  11  Q.  B.  D.  47.  (3)  Law  Rep.  9  Q.  B.  516. 

(2)  Law  Rep.  3  C.  P.  14,  10.  (4)  3  Esp.  07. 


508 


HOUSE  OF  LOKDS 


[VOL.  XII. 


H.  L.  (E.)   course  which  he  took.    If  he  had  proved  to  demonstration  that 
1887       his  vessel  was  free  from  blame,  and  that  the  other  vessel's  negli- 
"Wnisotf     gence  alone  caused  the  disaster,  he  would  have  established  no 
Sons  &  Co.  defence  so  long  as  Woodley  v.  Michell  (1)  stood.    He  accordingly 
Owners     wisely  abstained  from  the  idle  task  of  attempting  to  prove  facts 
per  the    which  the  Court  of  Appeal  had  held  to  be  wholly  immaterial. 
"Xantho.       jj.  appears  i0  me  that  the  only  question  which  arises  for  your 
Lord  Herscheii.  ;Lor(jshipS'  determination  in  this  case  is  whether  the  decision  in* 
Woodley  v.  Michell  (1)  can  be  sustained.    In  that  case  an  action 
was  brought  on  a  bill  of  lading.    The  goods  were  lost  owing  to  a 
collision  between  the  defendants'  vessel  and  another  vessel.  The 
jury  found  that  there  was  no  negligence  on  the  part  of  the  master 
or  crew  of  the  carrying  vessel.    The  Court  of  Appeal  held  that 
the  defendants  were  not  protected  by  the  exception  of  "  perils  of 
the  sea  "  contained  in  the  bill  of  lading,  and  gave  judgment  for 
the  plaintiffs.    The  Master  of  the  Kolls  said :  "  What  I  think  it 
necessary  in  this  case  to  say  (and  I  repeat  it  without  any  doubt) 
is,  that  although  a  collision  when  brought  about  without  any 
negligence  of  either  vessel  is  or  may  be  a  peril  of  the  sea,  a 
collision  brought  about  by  the  negligence  of  either  of  the  vessels,, 
so  that  without  that  negligence  it  could  not  have  happened,  is- 
not  a  peril  of  the  sea  within  the  terms  of  that  exception  in  a  bill 
of  lading."    And  Cotton  L.J.  thus  expresses  himself : — "There 
is  no  decision  which  is  binding  upon  us  that  a  collision  occasioned 
by  the  negligence  of  one  of  the  ships  is  a  peril  of  the  sea. 
Looking,  then,  upon  it  with  reference  to  decided  cases,  and 
according  to  the  ordinary  interpretation  of  words,  I  cannot  see 
how,  if  there  was  no  peril  from  sea  or  wind,  and  an  accident  is- 
caused  by  the  negligent  act  of  one  of  the  two  ships  which  comes 
into  collision,  that  can  be  said  to  be  a  peril  of  the  sea." 

The  question,  What  comes  within  the  term  "  perils  of  the  sea 
(and  certainly  the  words  "  dangers  and  accidents  of  the  sea "' 
cannot  have  a  narrower  interpretation),  has  been  more  frequently 
the  subject  of  decision  in  the  case  of  marine  policies  than  of  bills 
of  lading.  I  will  first  notice  the  decisions  pronounced  with 
regard  to  the  former  instrument,  and  then  inquire  how  far  a 
different  interpretation  is  to  be  applied  in  the  case  of  the  latter. 

(1)  11  Q.  B.  1).  47. 
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I  think  it  clear  that  the  term  "  perils  of  the  sea "  does  not  H.  L.  (E.) 

cover  every  accident  or  casualty  which  may  happen  to  the  subject-  1887 

matter  of  the  insurance  on  the  sea.    It  must  be  a  peril  "  of"  the  wilsox, 

sea.    Again,  it  is  well  settled  that  it  is  not  every  loss  or  damage  SoNS^&  Ca 

of  which  the  sea  is  the  immediate  cause  that  is  covered  by  these  °™s 

of  Cargo 

words.  They  do  not  protect,  for  example,  against  that  natural  per  the 
and  inevitable  action  of  the  winds  and  waves,  which  results  in  x 
what  may  be  described  as  wear  and  tear.  There  must  be  some  Lord  Herschcn 
casualty,  something  which  could  not  be  foreseen  as  one  of  the 
necessary  incidents  of  the  adventure.  The  purpose  of  the  policy 
is  to  secure  an  indemnity  against  accidents  which  may  happen, 
not  against  events  which  must  happen.  It  was  contended  that 
those  losses  only  were  losses  by  perils  of  the  sea,  which  were  occa- 
sioned by  extraordinary  violence  of  the  winds  or  waves.  I  think 
this  is  too  narrow  a  construction  of  the  words,  and  it  is  certainly 
not  supported  by  the  authorities,  or  by  common  understanding. 
It  is  beyond  question,  that  if  a  vessel  strikes  upon  a  sunken  rock 
in  fair  weather  and  sinks,  this  is  a  loss  by  perils  of  the  sea.  And 
a  loss  by  foundering,  owing  to  a  vessel  coming  into  collision  with 
another  vessel,  even  when  the  collision  results  from  the  negli- 
gence of  that  other  vessel,  falls  within  the  same  category. 
Indeed,  I  am  aware  of  only  one  case  which  throws  a  doubt  upon 
the  proposition  that  every  loss  by  incursion  of  the  sea,  due  to  a 
vessel  coming  accidentally  (using  that  word  in  its  popular  sense) 
into  contact  with  a  foreign  body,  which  penetrates  it  and  causes 
a  leak,  is  a  loss  by  a  peril  of  the  sea.  I  refer  to  the  case  of  Culleii 
v.  Butler  (1),  where  a  ship  having  been  sunk  by  another  ship 
firing  upon  her  in  mistake  for  an  enemy,  the  Court  inclined  to 
the  opinion  that  this  was  not  a  loss  by  perils  of  the  sea.  I  think, 
however,  this  expression  of  opinion  stands  alone,  and  has  not  been 
sanctioned  by  subsequent  cases. 

But  it  is  said  that  the  words  "  perils  of  the  sea  "  occurring  in  a 
bill  of  lading,  or  other  contract  of  carriage,  must  receive  a  dif- 
ferent interpretation  from  that  which  is  given  to  them  in  a  policy 
of  marine  insurance;  that  in  the  latter  case  the  causa  proxima 
alone  is  regarded ;  whilst,  in  the  former,  you  may  go  behind  the 
causa  proxima,  and  look  at  what  was  the  real  or  efficient  cause. 

(1)  5  M  &  S.  461. 
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H.  L.  (E.)   It  is  on  this  view  that  the  Court  of  Appeal  acted  in  Woodleij  v. 

1887       Michell  (1). 
Yjj^ox        Now,  I  quite  agree  that  in  the  case  of  a  marine  policy  the 

Sons  &  Co.  causa  proxima  alone  is  considered.  If  that  which  immediately 
Owners  caused  the  loss  was  a  peril  of  the  sea,  it  matters  not  how  it  was 
per  the     induced,  even  if  it  were  by  the  negligence  of  those  navigating  the 

«  Xantho.  vesseL  It  is  equally  clear  that  in  the  case  of  a  bill  of  lading  you 
Lord  Herscheii.  may  sometimes  look  behind  the  immediate  cause,  and  the  ship- 
owner is  not  protected  by  the  exception  of  perils  of  the  sea  in 
every  case  in  which  he  would  be  entitled  to  recover  on  his  policy, 
on  the  ground  that  there  has  been  a  loss  by  such  perils.  But  I 
do  not  think  this  difference  arises  from  the  words  "  perils  of  the 
sea  "  having  a  different  meaning  in  the  two  instruments,  but  from 
the  context  or  general  scope  and  purpose  of  the  contract  of 
carriage  excluding  in  certain  cases  the  operation  of  the  excep- 
tion. It  would,  in  my  opinion,  be  very  objectionable,  unless  well 
settled  authority  compelled  it,  to  give  a  different  meaning  to  the 
same  words  occurring  in  two  maritime  instruments.  The  true 
view  appears  to  me  to  be  presented  by  Willes  J.  in  his  judg- 
ment in  Grill  v.  General  Iron  Screw  Collier  Company  (2).  The 
question  there  arose  whether,  when  a  vessel  was  lost  by  a  collision 
caused  by  the  negligence  of  those  navigating  the  carrying  ship, 
the  case  fell  within  the  exception  of  "  perils  of  the  sea."  It  was 
held  that  it  did  not.  Eeference  having  been  made  to  cases  on 
policies  of  insurance,  and  the  interpretation  there  put  upon  these 
words,  Willes  J.  said,  "  I  may  say  that  a  policy  of  insurance 
is  an  absolute  contract  to  indemnify  for  loss  by  perils  of  the  sea, 
and  it  is  only  necessary  to  see  whether  the  loss  comes  within 
the  terms  of  the  contract,  and  is  caused  by  perils  of  the  sea ; 
the  fact  that  the  loss  is  partly  caused  by  things  not  distinctly 
perils  of  the  sea,  does  not  prevent  its  coming  within  the  con- 
tract. In  the  case  of  a  bill  of  lading  it  is  different,  because 
there  the  contract  is  to  carry  with  reasonable  care,  unless  pre- 
vented by  the  excepted  perils.  If  the  goods  are  not  carried  with 
reasonable  care,  and  are  consequently  lost  by  perils  of  the  sea,  it 
becomes  necessary  to  reconcile  the  two  parts  of  the  instrument, 
and  this  is  done  by  holding  that  if  the  loss  through  perils  of  the 
(1)  11  Q.  B.  D.  47.  (2)  Law  Eep.  1  C.  P.  600,  611. 
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sea  is  caused  by  the  previous  default  of  the  shipowner,  he  is  H.  L.  (E.) 

liable  for  this  breach  of  his  covenant."  1887 

So  far  as  I  am  aware,  until  the  case  of  Woodley  v.  Michell  (1)  Wilson, 

was  decided,  there  was  no  authority  for  saying  that  a  loss  the  SoNS^&  Co- 

proximate  cause  of  which  was  a  peril  of  the  sea,  and  which  did  Owners 
x  x  .  .  of  Cargo 

not  result  from  the  act  or  default  of  the  carrier,  was  not  withm     per  the 

the  exception.  In  the  case  of  the  Chartered  Mercantile  Bank  of  Xanthq- 
India  v.  Netherlands  India  Steam  Navigation  Company  (2),  the  Lord  Herscbeii. 
present  Master  of  the  Kolls  suggested  the  view  that  a  loss  by 
a  collision  due  to  the  negligence  not  of  the  carrying  but  of  the 
other  vessel,  was  not  a  loss  by  perils  of  the  sea.  He  said  :  "  If  the 
collision  is  caused  without  any  fault  on  the  part  of  the  carrying 
ship,  but  is  caused  by  reason  of  negligence  on  the  part  of  those 
who  are  conducting  the  other  ship,  it  cannot  be  called  an  acci- 
dent of  the  sea.  An  accident  is  that  which  happens  without  the 
fault  of  anybody,  and  consequently  a  collision  which  is  the  fault 
of  somebody  is  not  an  accident  of  the  sea."  This  was  a  dictum 
certainly  not  necessary  for  the  decision  of  that  case.  But  in 
Woodley  v.  Michell  (1)  it  was  repeated  and  adopted  as  the  ground 
of  judgment.  With  the  greatest  respect  for  that  learned  judge, 
the  weight  of  whose  opinion  on  any  question  of  maritime  law  I 
fully  recognise,  I  am  unable  to  perceive  why  a  loss  occasioned  by 
•an  inroad  of  the  sea  owing  to  a  casualty  over  which  the  shipowner 
and  his  servants  had  no  control,  should  not  be  held  to  be  within 
the  exception.  If  the  distinction  pointed  out  by  Willes  J. 
between  the  rules  governing  the  construction  of  policies  of 
marine  insurance  and  bills  of  lading  be  the  true  one,  it  is  cer- 
tainly not  applicable  to  such  a  case.  I  am  unable  to  concur  in 
the  view  that  a  disaster  which  happens  from  the  fault  of  some- 
body can  never  be  an  accident  or  peril  of  the  sea ;  and  I  think  it 
would  give  rise  to  distinctions  resting  on  no  sound  basis,  if  it 
were  to  be  held  that  the  exception  of  perils  of  the  seas  in  a 
bill  of  lading  was  always  excluded  when  the  inroad  of  the  sea 
which  occasioned  the  loss  was  induced  by  some  intervention  of 
human  agency.  Take  the  case  which  I  put  in  the  course  of  the 
argument,  of  a  ship  which  strikes  upon  a  rock  and  is  lost,  because 
the  light  which  should  have  warned  the  mariner  against  it  lias 


(1)  11  Q.  B.  D.  47. 


(2)  10  Q.  B.  D.  521,  530. 
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H.  L.  (E.)   become  extinguished  owing  to  the  negligence  of  the  person  in 
1887       charge.    Why  should  this  not  be  within  the  exception,  whilst 
Wilson,     a  similar  loss  arising  from  a  vessel  coming  into  contact  with 
Sons  &  Co.  a  rock  no^  mar]jec[  upon  the  chart  admittedly  would  be  ?  And 
Owners     what  substantial  distinction  is  there  between  this  latter  case  and 
PER  THE     that  of  a  vessel  foundering  through  collision  with  a  ship  at 
Xantho.    qj^qp  ief£  a^  nignt  without  lights?    For  these  reasons  I  have 
LordHerscheii.  arrived  at  t]lG  conclusion  that  the  case  of  Woodley  v.  Michell  (1) 
cannot  be  supported. 

It  was  contended  by  the  learned  counsel  for  the 'appellants 
that  if  your  Lordships  should  take  this  view,  the  judgment  ought 
to  be  entered  for  them.  I  cannot  concur  in  this.  With  the 
authority  of  Woodley  v.  Michell  (1)  in  their  favour,  when  once  it 
was  admitted  that  the  accident  was  not  inevitable,  it  was  as 
fruitless  for  the  respondents  to  give  evidence  of  the  negligence 
of  the  appellants  as  it  was  for  the  appellants  to  seek  to  cast  the 
blame  on  the  other  vessel.  Much  argument  was  addressed  to 
your  Lordships  on  the  question,  whether  when  the  plaintiffs  had 
proved  that  the  goods  had  not  been  delivered,  thus  throwing  the 
onus  on  the  defendants  of  excusing  their  non-delivery,  proof  by 
them  that  the  vessel  had  been  sunk  in  a  collision  would  be  suffi- 
cient to  shift  the  onus  and  render  it  incumbent  on  the  plaintiffs 
to  establish  that  the  collision  was  due  to  the  defendants'  negli- 
gence, or  whether  the  defendants,  to  bring  themselves  within  the 
exception,  must  shew  that  the  loss  was  not  due  to  a  cause  induced 
by  their  own  negligence.  I  do  not  think  that  this  point  is  now 
before  your  Lordships  for  decision.  Arguments  of  weight  have 
been  adduced  in  support  of  either  view.  I  certainly  must  not  be 
understood  as  deciding  that  the  mere  proof  of  loss  by  collision, 
under  circumstances  as  consistent  with  its  resulting  from  the 
negligence  of  the  carrying  ship  as  from  any  other  cause,  would 
exonerate  the  defendants. 

I  move  your  Lordships  that  the  .judgment  appealed  from  be 
reversed,  and  that  there  be  a  new  trial  of  the  action. 

Lobd  Bkamwell  : — 

My  Lords,  my  noble  and  learned  friend  has  been  kind  enough 
to  read  his  opinion  first  in  consequence  of  its  containing  a  fuller 

(1)  11  Q.  B.  D.  47. 
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statement  of  the  facts  than  what  I  am  about  to  read  to  your  H,  L.  (E.) 
Lordships.  1SS7 

The  plaintiffs'  statement  of  claim  is  for  the  non-delivery  of  wilsox, 
goods  according  to  a  bill  of  lading,  with  an  alternative  claim  for  SoNS^&  Co- 
loss  of  the  goods  therein  mentioned,  owing  to  the  negligence  of 
the  defendants.    It  was  admitted  at  the  trial  by  the  defendants     pee  the 

that  the  goods  had  not  been  delivered  according  to  the  bill  of   

lading.  It  was  admitted  by  the  plaintiffs  that  the  vessel  sank  Lord  Bramweii. 
owing  to  damage  received  in  a  collision.  It  was  admitted  by 
the  defendants  that  that  collision  was  not  the  result  of  inevitable 
accident,  i.e.  of  winds,  waves,  or  other  natural  causes.  The 
plaintiffs  contended,  on  the  authority  of  Woodley  v.  Michell  (1), 
that  that  being  so  they  were  entitled  to  judgment,  whether  the 
collision  was  attributable  to  the  negligence  of  the  defendants 
with  or  without  negligence  on  the  other  ship,  or  wholly  to  the 
negligence  of  that  other.  The  President  so  ruled,  considering 
himself  bound  by  Woodley  v.  Michell  (1).  That  case  decided 
that  a  damage  including  foundering  occasioned  by  collision  was 
not  a  loss  by  perils  of  the  sea  within  those  words  of  exception  in 
a  bill  of  lading,  unless  occasioned  by  action  of  sea  or  wind  or 
inevitable  accident,  and  therefore  that  a  collision  occasioned, 
whether  by  the  negligence  of  the  one  ship  or  the  other,  or  both, 
was  not  a  loss  by  such  perils.  The  now  defendants  appealed,  but 
the  ruling  was  upheld,  the  Court  giving  reasons  for  their  opinion, 
and  also  relying  on  the  case  of  Woodley  v.  Michell  (1).  With 
great  respect  I  cannot  agree.  I  think  that  case  wrongly  de- 
cided, and  I  differ  from,  the  reasons  given  in  support  of  the 
judgment  in  that  and  in  this  case.  Was  it  by  a  peril  of  the  sea 
that  the  defendants'  ship  foundered?  The  facts  are,  that  the 
sea-water  flowed  into  her  through  a  hole,  and  flowed  in  such 
quantities  that  she  sank.  It  seems  to  me  that  the  bare  state- 
ment shews  she  went  to  the  bottom  through  a  peril  of  the  sea. 
If  the  hole  had  been  small,  there  being  a  piece  of  bad  wood,  a 
plank  starting,  or  a  similar  cause,  it  would  be  called  a  leak,  and 
no  one  would  doubt  that  she  foundered  from  a  peril  of  the  sen. 
Does  it  make  any  difference  that  the  hole  was  large,  and  occa- 
sioned by  collision?    I  cannot  think  it  does.    It  is  admitted 

(1)  11  Q.  B.  I).  47. 
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H.  L.  (E.)  .  that  if  the  question  had  arisen  on  an  insurance  against  loss  by 
1887       perils  of  the  sea  this  would  have  been  within  the  policy  a  loss 
Wilson,     by  perils  of  the  sea.    Are  the  words  to  have  different  meanings 
Sons  &  Oo.  ^  ^Q  |WQ  instruments  ?    Why  should  they  ?    Different  conse- 
Owners     quences  may  follow.     The  insurer  may  be  unable  to  defend 
per  the     himself  on  the  ground  that  the  loss  was  brought  about  by  the 
Xantho.    negiigence  0f  the  crew,  while  the  freighter  may  maintain  an 
lord Bramweii.  action  on  tlie  groun(i  that  it  was.    Bat  how  is  the  loss  a  loss 
by  perils  of  the  sea  in  one  case  and  not  in  the  other?  The 
argument  is,  that  wind  and  waves  did  not  cause  the  loss,  but 
negligence  in  some  one.    But  surely,  if  that  were  so,  a  loss  by 
striking  in  calm  weather  on  a  sunken  rock  not  marked  on  the 
chart  would  not  be  a  loss  by  perils  of  the  seas  within  the  bill  of 
lading;  or  striking  on  a  rock  from  which  the  light  had  been 
removed,  or  an  iceberg,  or  a  vessel  without  lights.    I  cannot 
bring  myself  to  see  that  such  cases  are  not  losses  by  perils  of  the 
sea.    Is  not  the  chance  of  being  run  against  by  a  clumsy  rider 
one  of  the  perils  of  hunting  ?    It  would  be  strange  if  an  under- 
writer on  cargo,  suing  in  the  name  of  the  cargo  owners  on  the 
bill  of  lading  should  say,  "  I  have  paid  for  a  loss  by  perils  of  the 
sea,  and  claim  on  you  because  the  loss  was  not  by  perils  of  the 
sea."    The  Court  of  Appeal,  with  great  respect,  argued  as  though 
the  collision  caused  the  loss.    So  it  did  in  a  sense.    It  was  a 
causa  sine  qua  non,  but  it  was  not  the  causa  causans.    It  was 
•causa  remota,  but  not  causa  proxima.    The  causa  proxima  of  the 
loss  was  foundering.    It  would  be  strange  if  a  plank  started,  and 
the  vessel  went  to  the  bottom  in  consequence,  that  it  should  be 
held,  "  Oh,  the  loss  is  not  by  perils  of  the  seas,  but  by  bad  car- 
pentering."   Let  there  be  no  doubt.    I  do  not  say  that  in  such 
-case  the  freighter  might  not  complain  that  his  goods  were  carried 
in  an  unseaworthy  ship.    All  I  say  is,  that  the  loss  would  be  by 
perils  of  the  seas. 

It  is  only  necessary  for  this  House  to  say  that  if  the  foundering 
was  occasioned  by  a  collision,  with  no  blame  on  the  defendants, 
they  ought  to  have  succeeded.  For  this  is  what  they  offered  to 
prove,  and  were  told  that  it  was  useless  to  do  so.  Mr.  Hollams 
argued  that  they  ought  to  have  insisted  on  their  right  to  prove 
their  case.    I  am  clearly  of  a  different  opinion.    I  think  when 
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Xantho." 
Lord  Bramwell. 


the  judge  says,  "  I  shall  decide  against  you  though  you  prove  H.  L.  (E.) 
what  you  say,"  the  party  must  acquiesce  for  the  time,  and  seek  1887 
his  remedy  by  appeal.    I  think  that  the  judge  might  properly  Wilson, 
refuse  to  hear  the  evidence,  for  he  might  truly  say  that  in  his  Soxsv&  Co- 
opinion  this  evidence  is  irrelevant  to  anv  issue  on  the  record ;  no  Owners 

...  .  .  mi  0F  CaeGO 

one  giving  it  would  be  liable  to  the  penalty  of  perjury.    The     per  the 
practice  in  my  experience  has  always  been  in  conformity  with 
what  I  am  now  saying. 

The  judgment,  then,  must  be  set  aside.  The  Attorney-General 
contended  that  it  should  be  entered  for  the  defendants.  That  also 
is  impossible.  It  could  not  have  been  done  before  the  Judicature 
Act,  and  that  Act  does  not  authorize  it.  It  would  be  most  unjust 
to  the  plaintiffs.  They,  relying  on  the  law  as  it  had  been  laid 
down,  proved  what  was  a  sufficient  case,  and  did  not  give  what 
would  have  been  irrelevant  evidence  if  the  law  had  been  rightly 
laid  down.  I  say  nothing  about  burden  of  proof.  All  I  say  is, 
that  if  the  collision  was  in  no  way  the  fault  of  the  defendants' 
crew  they  are  entitled  to  judgment. 

Lord  Macnaghten  : — 

My  Lords,  in  this  case  the  bill  of  lading  on  which  the  question 
arises  is  in  common  form.  In  the  usual  terms  it  states  the 
engagement  on  the  part  of  the  shipowner  to  deliver  the  goods 
entrusted  to  his  care.  At  the  same  time  it  specifies,  by  way  of 
exception,  certain  cases  in  which  failure  to  deliver  those  goods 
may  be  excused.  So  much  for  the  express  terms  of  the  bill  of 
lading.  But  the  shipowner's  obligations  are  not  limited  and 
exhausted  by  what  appears  on  the  face  of  the  instrument. 
Underlying  the  contract,  implied  and  involved  in  it,  there  is  a 
warranty  by  the  shipowner  that  his  vessel  is  seaworthy,  and  there 
is  also  an  engagement  on  his  part  to  use  due  care  and  skill  in 
navigating  the  vessel  and  carrying  the  goods.  Having  regard 
to  the  duties  thus  cast  upon  the  shipowner,  it  seems  to  follow  as 
a  necessary  consequence,  that  even  in  cases  within  the  very  terms 
of  the  exception  in  the  bill  of  lading,  the  shipowner  is  not  pro- 
tected if  any  default  or  negligence  on  his  part  has  caused  or 
contributed  to  the  loss. 

Turning  now  to  the  facts  of  the  case,  we  find  that  it  was 
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admitted  at  the  trial  that  the  vessel  with  the  goods  on  board 
foundered  at  sea  in  consequence  of  a  collision.  The  exception 
in  the  bill  of  Ming  includes  "dangers  and  accidents  of  the  sea." 
Is  shipwreck  by  collision  a  danger  or  accident  of  the  sea  ?  I 
should  say,  undoubtedly  it  is.  Then  comes  the  question,  How 
was  the  collision  brought  about?  Of  that  we  know  nothing, 
except  that  it  was  not  due  to  inevitable  accident.  So  much  Was 
admitted.  It  follows  from  that  admission  that  one  or  both  of 
the  vessels  that  came  into  collision  must  have  been  to  blame. 

In  that  state  of  things  I  should  have  thought  that  the  issue 
between  the  parties  was  reduced  to  this  question,  Was  the  carry- 
ing vessel  in  fault  ?  If  it  was  not,  the  shipowner  is  protected. 
If  it  was,  though  the  loss  occurred  through  one  of  the  excepted 
perils,  the  shipowner  cannot  rely  on  the  exception. 

Unfortunately  that  simple  issue  was  obscured,  and  the  trial  of 
the  action  was  rendered  abortive  by  reason  of  the  decision  in 
Woodley  v.  Michell  (1).  In  the  face  of  that  decision  it  would 
have  been  idle  for  the  parties  to  have  gone  into  the  facts  at  the 
trial.  It  would  have  been  a  work  of  supererogation  on  the  part 
of  the  plaintiffs  to  have  proved  that  the  carrying  vessel  was  in 
fault.  The  defendants  would  have  been  no  nearer  winning  if 
they  had  established  by  the  clearest  evidence  that  up  to  the 
moment  of  collision  they  had  performed  every  duty  cast  upon 
them.  Under  these  circumstances  the  parties  have  been  com- 
pelled to  come  to  your  Lordships'  House,  appealing  in  form 
against  the  judgment  of  the  Court  of  Appeal  in  the  present  case, 
but  in  reality  against  the  decision  in  Woodley  v.  Michell  (1). 

Your  Lordships  are  therefore  called  upon  to  determine  whether 
the  rule  laid  down  in  Woodley  v.  Michell  (1)  can  be  supported  on 
principle  or  authority.  Authority  in  its  favour  there  is  none. 
The  industry  of  counsel  could  not  produce  any  passage  from  any 
recognised  treatise,,  or  from  any  reported  judgment,  countenanc- 
ing the  doctrine,  except  one  observation  in  Chartered  Mercantile 
Bank  of  India  v.  Netherlands  India  Steam  Navigation  Company  (2) 
which  was  not  necessary  for  the  decision. 

It  seems  to  me  to  be  equally  difficult  to  support  the  rule  in 
Woodley  v.  Michell  (1)  on  principle.    If  the  accident  is  brought 
(1)  11  Q.  B.  D.  47.  (2)  10  Q.  B.  D.  530. 
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about  by  the  negligence  of  the  owner  of  the  carrying  vessel,  or  H.  L.  (E.) 

his  servants,  it  would  be  contrary  to  common  sense  and  against  1887 

all  sound  principle  to  allow  one  who  was  the  author  of  the  mischief  Wilson, 

to  avail  himself  of  his  own  wrong.    But  if  the  carrying  shipowner  SoNS^&  Co- 

is  free  from  all  blame,  why  should  he  suffer  for  the  errors  or  mis-  Owners 

J  of  Cargo 

conduct  of  those  over  whom  he  has  no  control  ?  As  far  as  he  and     per  the 

his  vessel  are  concerned  what  difference  can  it  make  whether  the   

collision  is  caused  by  a  sunken  rock,  or  by  an  iceberg,  or  by  Macnaghten. 

another  vessel,  or  whether  that  other  vessel  is  or  is  not  in  fault? 

It  seems  to  me,  if  I  may  say  so  with  all  deference,  that  the 
error  of  the  Court  of  Appeal  in  the  present  case  is  to  be  found  in 
this :  they  start  with  the  assumption  that  the  same  w7ords  have 
■different  meanings  when  used  in  policies  of  assurance  and  when 
used  in  bills  of  lading.  For  that  assumption  there  is  not,  I 
venture  to  think,  any  foundation.  Different  considerations,  no 
doubt,  apply  to  the  two  contracts,  a  contract  of  indemnity  and  a 
contract  of  carriage,  and  the  same  event  may  have  a  different 
result  in  the  one  case  from  what  it  would  have  in  the  other  ;  but 
in  mercantile  contracts  so  closely  connected  the  same  words  must 
have  the  same  meaning.  Whatever  the  expression  "  perils  of  the 
sea  "  means  in  a  policy  of  assurance,  it  means  neither  more  nor 
less  in  a  bill  of  lading. 

The  result  in  my  opinion  is,  that  the  appeal  must  be  allowed 
and  the  litigant  parties  must  begin  over  again. 

Orders  appealed  from  reversed ;  and  a  new  trial 
ordered  ;  the  costs  of  the  trial  already  had  to  he 
costs  in  the  cause ;  and  the  costs  in  the  Court  of 
Appeal  and  in  this  House  to  he  defendants1  costs 
in  the  cause  ;  cause  remitted  to  the  Prohate, 
Divorce,  and  Admiralty  Division. 

Lords  Journals  14th  July  1887. 

Solicitors  for  appellants  :  Lawless  &  Co. 

Solicitors  for  respondents:  llollams,  Son  <£  Coward. 
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H.  L.  (E.)   HAMILTON,  FKASER  &  Co  Appellants  ; 

1887 

v^v^  AND 

JulyU.      pANI)0RF  &  Q0  EESPONDENTS, 

Ship — Charterparty —  Bills  of  Lading — Exceptions — "Perils  of  the  seas" — 
"  Bangers  and  accidents  of  the  seas "  —  Bamage  caused  by  Sea-water 
through  Hole  eaten,  by  Bats. 

Bice  was  shipped  under  a  cliarterparty  and  "bills  of  lading  which  ex- 
cepted "dangers  and  accidents  of  the  seas."  During  the  voyage  rats 
gnawed  a  hole  in  a  pipe  on  board  the  ship,  whereby  sea-water  escaped 
and  damaged  the  rice,  without  neglect  or  default  on  the  part  of  the 
shipowners  or  their  servants  : — ■ 

Held,  reversing  the  decision  of  the  Court  of  Appeal  (17  Q.  B.  D.  670) 
and  restoring  the  decision  of  Lopes  L.J.  (16  Q.  B.  D.  629),  that  the 
damage  was  within  the  exception  and  that  the  shipowners  were  not 
liable. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (1). 

The  action  was  brought  by  the  respondents  against  the  appel- 
lants to  recover  damages  for  injury  to  rice  shipped  by  the 
respondents  on  board  the  appellants'  vessel  the  Inchrhona  during 
a  voyage  from  Akyab  to  Bremenhaven. 

The  pleadings  and  the  facts  proved  at  the  trial  before 
Lopes  L.J.  and  a  special  jury  at  Liverpool  in  July  1886  are 
stated  in  the  judgment  of  that  learned  judge  (2).  For  the 
present  report  the  following  brief  outline  is  sufficient. 

The  rice  was  shipped  under  a  charterparty  and  bills  of  lading. 
The  exceptions  in  the  charterparty  were : — "  The  act  of  God,  the 
Queen's  enemies,  restraints  of  princes  and  rulers,  fire  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  steam 
navigation  of  whatever  nature  and  kind  soever,  and  errors  of 
navigation  during  the  said  voyage."  The  exceptions  in  the  bills 
of  lading  were :  "  The  act  of  God,  the  Queen's  enemies,  fire  and 
all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
steam  navigation  of  whatever  nature  and  kind  soever." 

During  the  voyage  rats  gnawed  a  hole  in  a  pipe  which  con- 

(1)  17  Q.  B.  D.  670.  (2)  16  Q.  B.  D.  629. 
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nected  the  bath-room  with  the  sea.    Through  this  hole  sea-water    H.  L.  (E.) 

escaped  and  damaged  the  rice.    Some  discussion  took  place  at  1887- 

the  trial  as  to  whether  there  was  negligence  on  the  part  of  the  Hamilton, 

shipowners,  but,  as  will  be  seen  from  the  judgments  in  this  Fkase^  &  Co- 

House,  it  is  to  be  assumed  as  the  result  of  the  trial  that  the  Pandora 

&  Co. 

injury  happened  without  any  neglect  or  default  on  the  part  of   

the  shipowners  or  their  servants. 

Lopes  L.J.  holding  that  the  damage  was  within  the  exceptions 
gave  judgment  for  the  defendants  (1).  The  Court  of  Appeal 
(Lord  Esher  M.E.  and  Bowen  and  Fry  L.JJ.)  reversed  this 
decision  and  entered  judgment  for  the  plaintiffs  (2). 

Against  this  judgment  the  defendants  appealed. 

May  12,  13.    Bigham  Q.C.  and  J.  Gorell  Barnes  for  the 
appellants : — 

The  ship  being  seaworthy  and  there  being  no  negligence  in 
the  shipowners  or  their  servants  the  shipowners  are  not  liable. 
Any  incursion  of  sea- water  during  the  voyage  from  natural  causes 
which  cannot  be  guarded  against  by  ordinary  care  and  skill  is 
an  accident  of  the  sea.  The  escape  of  seawater  was  an  acci- 
dent of  the  sea,  and  was  caused  by  something  for  which  no 
human  being  was  responsible.  "  Perils  "  or  "  accidents  of  the 
sea"  mean  the  same  thing  in  charterparties  and  bills  of  lading 
as  in  policies :  but  in  charterparties  and  bills  the  plaintiff  is 
entitled  to  go  behind  the  proximate  cause,  and  if  it  appears  that 
the  carrier  was  negligent  he  cannot  avail  himself  of  the  ex- 
ception: Grill  v.  General  Iron  Screiv  Colliery  Company,  per 
Willes  J.  (3).  Whenever  the  ship  leaks  without  fault  in  the  owner 
it  is  a  peril  of  the  sea.  There  cannot  be  any  difference  whether 
the  hole  be  caused  by  a  mouse  or  a  mountain — of  ice,  i.e.  an  ice- 
berg. The  latter  case  is  admittedly  a  peril  of  the  sea.  What  differ- 
ence is  there  in  principle  between  an  incursion  of  sea-water  through 
a  collision-hole,  and  one  through  a  rat-hole?  Collisions  with 
sunken  rocks  and  with  other  vessels  without  negligence  in  any  one 
are  perils  of  the  sea.  So  is  a  collision  with  a  sword-fish  which 
makes  a  hole  in  the  ship's  side.    Granted  that  damage  done  by 

(1)  1G  Q.  B.  D.  G29.  (L>)  17  Q.  B.  D.  670. 

(3)  Law  Hep.  1  C.  P.  GOO,  Gil ;  affirmed  3  0.  V.  476. 
Vol.  XII.  3         2  P 
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H.  L.  (E.)    vermin  to  the  ship  itself  or  the  cargo  is  not  a  peril  of  the  sea ; 

1887       but  that  is  because  no  sea- water  comes  in,  there  is  no  peril  of  the 
Hamilton,  sea  \  it  might  have  happened  on  land  :  Hunter  v.  Potts  (1)  ;  Lave- 
Fraser  &  Co.  ron£  v^  j)Tury  (2)  ;  Kay  v.  WJieeler  (3) ;  Hazard's  Administrator 
Pandoef    v.  New  England  Marine  Insurance  Company  (4).    In  the  Law 

 '      Journal  report  of  Laveroni  v.  Brury  Pollock  C.B.  is  reported 

to  have  said,  "  If  indeed  the  rats  had  made  a  hole  in  the  ship 
through  which  water  came  in  and  damaged  the  cargo,  that  might 
very  likely  be  a  case  of  sea-damage."  And  Alderson  B.  said, 
"  Our  judgment  does  not  touch  that  question.  A  rat  making  a 
hole  in  a  ship  may  be  the  same  thing  as  if  a  sailor  made  one." 
Except  the  above  dicta  there  is  no  authority  upon  the  present 
question.  The  cases  cited  below  for  the  respondents  have  no 
real  bearing  on  the  question,  e.g.  Bale  v.  Hall  (5),  where  there 
were  no  excepted  perils :  the  hoyman  was  liable  as  a  common 
carrier.  Pickering  v.  Barkley  (6),  holding  that  "  pirates  "  were 
a  peril  of  the  sea  before  that  word  was  inserted  in  the  excep- 
tions, rather  helps  the  appellants  as  shewing  that  a  peril  on  the 
sea  is  a  peril  of  the  sea.  In  Bohl  v.  Parr  (7)  Lord  Kenyon  left 
the  question,  whether  destruction  of  the  ship's  bottom  by  worms 
was  a  peril  of  the  sea,  to  the  jury  as  a  question  of  fact.  More- 
over destruction  by  worms  was  an  ordinary  event  to  be  expected 
and  guarded  against. 

[They  also  referred  to  Chartered  Mercantile  Bank  of  India  v. 
Netherlands  India  Steam  Navigation  Company  (8)  ;  Woodley  v. 
Michell  (9) ;  Garston  Sailing  Ship  Company  v.  Hickie  (10),  and 
The  Xantho  (11),  on  the  question  as  to  how  far  collision  was  a 
peril  of  the  sea.  Also  to  Bixon  v.  Sadler  (12) ;  Busk  v.  Boyal 
Exchange  Assurance  Company  (13) ;  and  Baurie  v.  Bouglas  (14)  ; 
as  to  the  liability  under  bills  of  lading  and  policies  of  insurance 
respectively.    Also  to  Garrigues  v.  Coxe  (15)  ;  Carver  on  Carriage, 

(1)  4  Camp.  203.  (8)  10  Q.  B.  D.  521. 

(2)  8  Ex.  166 ;  22  L.  J.  (Ex.)  2.  (9)  11  Q.  B.  D.  47. 

(3)  Law  Eep.  2  C.  P.  302.  (10)  18  Q.  B.  D.  17. 

(4)  8  Peters,  U.  S.  557.  (11)  11  P.  D.  170;  ante,  p.  503. 

(5)  1  Wils.  281.  (12)  5  M.  &  W.  405. 

(6)  Styles,  132 ;  2  Eoll.  Abr.  248.  (13)  2  B.  &  Aid.  73. 

(7)  1  Esp.  444.  (14)  15  M.  &  W.  746. 

(15)  1  Binney,  Perm.  592. 
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p.  92;  1  Parsons'  Shipping  (ed.  1869)  p.  258;  1  Parsons'  Mar.  H.L.(E.) 

Insur.  (ed.  1868)  p.  545  ;  Hamilton  v.  Thames  and  Mersey  Marine  1887 

Insurance  Company  (1)  ;  and  The  Schooner  Beeside  per  Story  J.  (2)  Hamilton, 
upon  the  meaning  of  the  expression  "  perils  of  the  sea." J 


Sir  C.  'Russell  Q.C.  and  Joseph  Walton,  for  the  respondents : — 

The  decision  of  the  Court  of  Appeal  was  right  for  the  reasons 
there  given.  The  argument  contra  confuses  cause  and  conse- 
quence. To  bring  a  case  within  the  exception  the  peril  must  be 
a  peril  or  accident  of  the  sea  which  causes  damage.  The  incur- 
sion of  sea-water  is  or  may  be  (it  is  not  always)  a  peril  of  the  sea. 
But  the  action  of  rats'  teeth  (which  is  the  real,  the  effective 
cause  of  the  loss)  is  not  a  peril  of  the  sea ;  nor  on  the  sea.  It  has 
nothing  to  do  with  the  sea  or  the  elements. 

The  general  proposition  of  the  appellants  that  an  incursion  of 
sea- water  without  fault  in  the  carrier  is  a  peril  of  the  sea  is  not 
true ;  e.g.,  if  a  sailor  barratrously  scuttles  the  ship ;  the  master 
is  not  negligent,  and  is  not  liable  for  the  wilful  act  of  his  servant, 
but  there  is  no  peril  of  the  sea ;  The  Chasca  (3).  Merchants 
Trading  Co.  v.  Universal  Marine  Insurance  Co.  (4)  is  an  instance 
of  an  incursion  of  sea-water,  without  negligence,  not  being  a  peril 
of  the  sea.  So  of  a  stowaway  scuttling  the  ship.  So  if  (as 
actually  happened  lately)  a  boiler  plate  got  loose  (without  negli- 
gence in  any  one)  and  knocked  a  hole  in  a  pipe.  So  in  the 
present  case  if  instead  of  rats  eating  the  hole  a  passenger  acci- 
dentally forgot  to  turn  off  the  tap  in  the  bath  room  and  so  flooded 
the  cargo.  Again,  there  must  be  something  extraordinary,  un- 
foreseen, fortuitous,  something  that  cannot  be  guarded  against 
by  ordinary  care  or  skill,  or  there  is  no  peril  of  the  sea :  Magnus 
v.  Buttemer  (5) ;  2  Arnould  Mar.  Insur.  6th  ed.,  p.  755 ;  Story  on 
Bailments,  512a. 

To  relieve  himself  of  liability  the  shipowner  must  shew  that 
he  is  prevented  from  delivering  the  goods  by  an  accident.  What 
is  there  accidental  in  the  present  case  ?  When  a  ship  puts  to 
sea,  the  ordinary  action  of  the  sea  is  not  a  peril  of  the  sea.   A  peril 

(1)  17  Q.  B.  D.  195,  ante,  p.  484.  (3)  Law  Hep.  1  A.  $  E.  446. 

(2)  2  Sumner,  U.  S.  667,  571.  (4)  2  Asp.  Mar.  Cas.  (N.S.)  431. 

(5)  11  C.  B.  876. 

3  2  P  2 
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H.  L  (E.)   is  what  may,  not  what  must  happen.    So  worms,  natural  decay,. 

1887  taking  the  ground  in  ordinary  navigation  are  not  perils  of  the 
Hamilton,  sea>  but  perils  of  the  ship.  A  sunken  rock,  an  iceberg,  a  sword- 
?raser  &  co.  £s]i?  are  periis  0f       sea,  but  they  are  outside  the  ship.   The  rats 

P&C0EF    aiG  *ns*^e  ^e  S^^P  an(^  essentially  of  it :  they  have  nothing  to 
  do  with  the  sea :  and  this  makes  the  distinction.    There  is  no- 
decision  and  no  authority  in  favour  of  the  appellants'  contention. 

[They  also  referred  to  Gullen  v.  Butler  (1),  Taylor  v.  Curtis  (2),, 
and  Fletcher  v.  Inglis  (3).] 

Bigham  Q.C.  in  reply  :— 

The  cause  of  damage  was  the  sea :  without  the  sea  it  would  nofr 
have  happened.  If  the  wind  lifts  up  the  sea  and  drops  it  on  to 
the  ship,  whether  in  the  form  of  a  waterspout  or  not,  that  is  a* 
peril  of  the  sea.  So  if  the  wind  causes  the  ship  to  work  and 
labour  and  open  seams  whereby  the  water  gets  in,  though  the 
sea  be  calm  and  does  nothing.  The  appellants'  proposition  is- 
accurate,  with  the  qualification  that  the  loss  must  not  be  attribut- 
able to  any  human  default:  as  Lopes  L.J.  said,  "sea  damage- 
occurring  at  sea  and  nobody's  fault."  (4) 

The  House  took  time  for  consideration. 

July  14.    Lord  Halsbury  L.C. : — 

My  Lords,  in  this  case  the  admissions  made  at  the  trial  reduce 
the  question  to  this :  whether  in  a  seaworthy  ship  the  gnawing 
by  rats  of  some  part  of  the  ship  so  as  to  cause  sea-water  to  come 
in  and  cause  damage  is  a  danger  and  accident  of  the  sea.  That 
this  happened  without  any  negligence  of  the  shipowner  is  material 
in  determining  the  rights  of  the  parties  in  this  particular  case, 
but,  in  my  judgment,  has  no  relevancy  to  the  question  whether 
the  facts  as  I  have  stated  them  constituted  a  danger  or  accident 
of  the  seas. 

With  all  respect  to  Bowen  and  Fry  L.J  J.,  they  have  not 
accepted  the  hypothesis  of  fact  which  the  admissions  at  the  trial 
render  essential.  It  is  admitted  that  the  ship  was  seaworthy,  and 

(1)  5  M.  &  S.  461.  (3)  2  B.  &  Aid.  315. 

(2)  6  Taunt.  608.  (4)  16  Q.  B.  D.  635. 


VOL.  XII.] 


AND  PEIVY  COUNCIL. 


523 


that  there  was  no  negligence,  and  these  admissions  are  absolutely   H.  L.  (E.) 
inconsistent  with  the  reasoning  of  the  Lords  Justices,  which      1887  . 
suggests  important  difficulties  in  deciding  those  questions  of  fact  Hamilton, 
to  which  I  have  referred,  but  seems  beside  the  question  if  these  Fease^  &  Co- 
facts  are  proved  or  admitted,  as  I  think  it  is  clear  they  were.  P&NCoEF 

The  other  question  with  which  the  Master  of  the  Kolls  dealt  is   

one  which  must  be  determined  upon  the  ordinary  rules  of  con-  L°rd  Laabury' 

struction,  whatever  the  document  is,  the  meaning  of  which  is 

under  debate ;  and  it  must  be  admitted  that  words  may  receive 

a  limited  meaning  by  reason  of  the  other  words  with  which  they 

.are  associated,  or  by  reason  of  the  subject-matter  with  which  they 

deal,  or  by  reason  of  the  mode  in  which  they  are  commonly 

CLsed. 

It  is  clear  that  the  parties  do  not  mean  by  such  an  instrument 
-as  we  are  construing  to  except  all  accidents  of  any  kind  or 
description  whatsoever  which  may  happen  during  the  particular 
voyage  which  both  parties  are  looking  forward  to. 

Some  effect  must  be  given  to  the  words  "  perils  of  the  sea."  A 
rat  eating  a  cheese  in  the  hold  of  a  vessel  is  not  a  peril  of  the 
sea ;  the  sea,  or  the  vessel  being  on  the  sea,  has  nothing  to  do 
with  the  destruction  of  the  cheese. 

This  was  the  decision  of  the  Court  of  Exchequer  in  Laveroni 
v.  Drury  (1).  In  the  Law  Journal  report  of  that  case  Pollock 
C.B.  and  Alderson  B.  distinctly  pointed  out,  after  the  judgment 
of  the  Court  had  been  given,  that  the  decision  at  which  the 
Court  had  arrived  did  not  touch  the  question  of  whether  the  sea 
being  let  in  by  a  hole  made  by  a  rat  was  an  accident  or  danger 
of  the  sea.  One  of  the  dangers  which  both  parties  to  the  con- 
tract would  have  in  their  mind  would,  I  think,  be  the  possibility 
of  the  water  from  the  sea  getting  into  the  vessel  upon  which  the 
vessel  was  to  sail  in  accomplishing  her  voyage,  it  would  not 
necessarily  be  by  a  storm,  the  parties  have  not  so  limited  the 
language  of  the  contract ;  it  might  be  by  striking  on  a  rock,  or 
by  excessive  heat  so  as  to  open  some  of  the  upper  timbers  ;  these 
and  many  more  contingencies  that  might  be  suggested  would  let 
the  sea  in,  but  what  the  parties,  I  think,  contemplated  was  that 
anyaccident  (not  wear  and  tear,  or  natural  decay)  should  do  damage 
(1)  8  Ex.  KH5 ;  22  L.  J.  (Ex<)  2. 


524 


HOUSE  OF  LOEDS 


[VOL.  XII. 


H.  L.  (E.)    by  letting  the  sea  into  the  vessel,  that  that  should  be  one  of  the 

1887      things  contemplated  by  the  contract. 
Hamilton,      ^  subtle  analysis  of  all  the  events  which  led  up  to,  and  in  that 
Fkaser  &  Co.  sense  caused  a  thing,  may  doubtless  remove  the  first  link  in  the 
Pandoef    chain  so  far  that  neither  the  law  nor  the  ordinary  business  of 

 '      mankind  can  permit  it  to  be  treated  as  a  cause  affecting  the  legal 

Lord  L.aabury'  rights  of  the  parties  to  a  suit.  In  this  case  the  existence  of  the 
rats  on  board,  their  thirst,  the  hardness  of  their  teeth,  the  law  of 
gravitation  which  caused  the  water  to  descend  upon  the  rice,  the 
ship  being  afloat,  the  pipe  being  lead,  and  its  capacity  of  being 
gnawed,  each  of  these  may  be  represented  as  the  cause  of  the 
water  entering,  but  I  do  not  assent  to  the  view  that  this  contract 
can  have  a  different  meaning  attached  to  it  according  as  you 
regard  each  step  in  the  chain  of  events  as  the  origin  out  of  which 
the  damage  ultimately  arises. 

In  the  class  of  contract  where  the  shipowner's  negligence  or 
misconduct  prevents  perils  of  the  sea  being  relied  upon,  it  is  not 
that  perils  of  the  sea  are  different,  or  that  the  words  ought  to 
have  a  different  meaning  attached  to  them,  but  because  in  those 
cases  an  additional  term  exists  in  the  contract  which  makes  the 
negligence  of  the  shipowner,  or  of  those  for  whom  he  is  respon- 
sible, a  material  element ;  but  it  is  also  necessary  to  give  effect 
to  the  words  "  dangers  and  accidents  of  the  seas." 

Now  cases  have  been  brought  to  your  Lordships'  attention  in 
which  the  decision  has  turned,  not,  I  think,  upon  the  question  of 
whether  it  was  a  sea  peril  or  accident,  but  whether  it  was  an  acci- 
dent at  all.  I  think  the  idea  of  something  fortuitous  and  unex- 
pected is  involved  in  both  words,  "  peril"  or  "  accident ;"  you 
could  not  speak  of  the  danger  of  a  ship's  decay  ;  you  would  know 
that  it  must  decay,  and  the  destruction  of  the  ship's  bottom 
by  vermin  is  assumed  to  be  one  of  the  natural  and  certain  effects 
of  an  unprotected  wooden  vessel  sailing  through  certain  seas. 

One  ought,  if  it  is  possible,  to  give  effect  to  all  the  words  that 
the  parties  have  used  to  express  what  this  bargain  is,  and  I  think 
in  this  case  it  was  a  danger,  accident,  or  peril,  in  the  contem- 
plation of  both  parties,  that  the  sea  might  get  in  and  spoil  the 
rice.  I  cannot  think  it  was  less  such  a  peril  or  accident  because 
the  hole  through  which  the  sea  came  was  made  by  vermin  from 
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within  the  vessel,  and  not  by  a  sword-fish  from  without, — the  sea  H.  L.  (B.) 

water  did  get  in.  1887 

I  am  therefore  of  opinion  that  the  judgment  should  be  reversed,  Hamilton, 
and  I  move  your  Lordships  accordingly. 


Loed  Watson  : — 

My  Lords,  the  respondents  sue  for  damages  in  respect  of  injury 
sustained,  during  transit,  by  a  cargo  of  rice,  which  was  carried  in 
the  appellants'  steamship  Inchrhona,  from  Akyab  to  Bremen. 
The  appellants  plead,  in  defence,  that  the  injury  was  occasioned 
by  a  danger  or  accident  of  the  sea,  within  the  meaning  of  the 
exception  in  the  charterparty  and  bills  of  lading,  which  are  in 
the  usual  terms.  In  point  of  fact  the  rice  was  damaged  by  sea 
water,  which  found  its  way  into  the  hold  of  the  Inchrhona  through 
a  hole  gnawed  by  a  rat,  in  a  leaden  pipe  connected  with  the  bath- 
room of  the  vessel. 

If  the  respondents  were  preferring  a  claim  under  a  contract  of 
marine  insurance,  expressed  in  ordinary  terms,  I  should  be  clearly 
of  opinion  that  they  were  entitled  to  recover,  on  the  ground  that 
their  loss  was  occasioned  by  a  peril  of  the  sea  within  the  meaning 
of  the  contract.  When  a  cargo  of  rice  is  directly  injured  by  rats, 
or  by  the  crew  of  the  vessel,  the  sea  has  no  share  in  producing 
the  damage,  which  in  that  case,  is  wholly  due  to  a  risk  not  pecu- 
liar to  the  sea,  but  incidental  to  the  keeping  of  that  class  of 
goods,  whether  on  shore  or  on  board  of  a  voyaging  ship.  But  in 
the  case  where  rats  make  a  hole,  or  where  one  of  the  crew  leaves 
a  port-hole  open,  through  which  the  sea  enters  and  injures 
the  cargo,  the  sea  is  the  immediate  cause  of  mischief,  and  it 
would  afford  no  answer  to  the  claim  of  the  insured  to  say  that, 
had  ordinary  precaution  been  taken  to  keep  down  vermin,  or 
had  careful  hands  been  employed,  the  sea  would  not  have  been 
admitted  and  there  would  have  been  no  consequent  damage. 

Your  Lordships  have  now  disapproved  of  the  novel  doctrine 
that,  in  a  contract  of  sea  carriage  a  meaning  must  be  attached  to 
the  expression  "  dangers  and  accidents  of  the  sea  "  different  from 
that  which  it  bears  in  a  contract  insuring  cargo  against  sea  risks; 
that,  in  a  case  of  a  charterparty  or  bill  of  lading,  the  Court  ought 
to  look  to  what  has  been  termed  the  remote  as  distinguished  from 
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Lord  "Watson, 


H.  L.  (E.)  the  proximate  cause  of  damage,  whereas,  in  the  case  of  a  policy 
1887       the  proximate  cause  can  alone  be  regarded.    The  expression  has 
Hamilton,   precisely  the  same  significance  in  both  cases ;  but  there  is  this 
Fraser  &  Co.  di£ference  between  them,  that  when  a  shipowner,  who  is  bound, 
Pandorf        ^e  impHed  terms  of  his  contract,  to  carry  with  ordinary  care, 
claims  the  benefit  of  the  exception,  the  Court  will,  if  necessary, 
go  behind  the  proximate  cause  of  damage,  for  the  purpose  of 
ascertaining  whether  that  cause  was  brought  into  operation  by 
the  negligent  act  or  default  of  the  shipowner  or  of  those  for  whom 
he  is  responsible.    As  Lord  Blackburn  said  in  Steel  v.  State  Line 
Steamship  Company  (1),  "  Although  the  things  perish  by  a  peril 
of  the  sea,  still,  inasmuch  as  it  was  the  negligence  of  the  ship- 
owner and  his  servants  that  led  to  it,  they  cannot  avail  themselves 
of  the  exception." 

I  am  of  opinion  that  the  appellants  must  prevail,  because  it 
has  not  been  shewn  that  the  peril  which  was  the  immediate  and 
efficient  cause  of  damage  owed  its  existence  to  their  negli- 
gence. In  the  course  of  the  trial  before  Lopes  L.J.  it  does 
appear  to  have  been,  at  one  time,  suggested  that  the  appellants' 
servants  failed  to  exercise  due  diligence  in  extirpating  the  rats, 
and  also  that  the  bath-room  pipe  ought  not  to  have  been  of  lead, 
but  of  some  other  material  which  a  rat  could  not  or  would  not 
gnaw.  Neither  of  these  points  was  submitted  to  the  jury,  who 
negatived  the  only  charge  of  negligence  which  was  ultimately 
insisted  in  by  the  respondents.  I  accordingly  concur  in  the 
judgment  which  has  been  moved. 


Loed  Bramwell  : — 

My  Lords,  I  am  of  opinion  that  this  judgment  must  be  reversed. 
This  is  the  third  case  in  which  this  House  has  had  to  consider 
whether  a  peril  of  the  sea  or  other  peril  within  the  general  words 
was  shewn.  The  arguments  and  discussions  in  all  three  have 
been  very  useful  in  helping  to  a  conclusion.  As  I  have  said 
elsewhere,  I  think  the  definition  of  Lopes  L.J.  very  good : 
"  It  is  a  sea  damage,  occurring  at  sea,  and  nobody's  fault." 
What  is  the  "  peril  ?"    It  is  that  the  ship  or  goods  will  be  lost  or 


(1)  3  App.  Cas.  88. 
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Lord  Bramweli. 


damaged ;  but  it  must  be  "  of  the  sea."    "  Fire  "  would  not  be  a   H.  L.  (E.) 
peril  of  the  sea;  so  loss  or  damage  from  it  would  not  be  insured  1887 
against  by  the  general  words.    So  of  lightning.    In  the  present  Hamilton, 
case  the  sea  has  damaged  the  goods.    That  it  might  do  so  was  a  Fr'ASEE  &  Co- 
peril  that  the  ship  encountered.  It  is  true  that  rats  made  the  hole  Pandoef 
through  which  the  water  got  in,  and  if  the  question  were  whether 
rats  making  a  hole  was  a  peril  of  the  sea,  I  should  say  certainly 
not.    If  we  could  suppose  that  no  water  got  in,  but  that  the 
assured  sued  the  underwriter  for  the  damage  done  to  the  pipe,  I 
should  say  clearly  that  he  could  not  recover.    But  I  should 
equally  say  that  the  underwriters  on  goods  would  be  liable  for 
the  damage  shewn  in  this  case.    Then  I  am  of  opinion  that 
"perils  of  the  seas  "  is  a  phrase  having  the  same  meaning  in  bills 
of  lading  and  charterparties  as  in  policies  of  insurance.   I  repeat 
my  illustration  :  if  underwriters  paid  this  loss  as  through  a  peril 
of  the  sea,  how  would  they,  in  the  name  of  the  assured,  claim 
from  the  shipowner,  because  it  was  not  a  peril  of  the  sea  ?    I  do 
not  go  through  the  cases ;  I  say  there  is  none  opposed  to  this 
opinion.   The  doubt  or  hesitation  expressed  in  the  case  where  the 
ship  was  sunk  by  being  fired  into  is  certainly  a  doubt  the  other 
way,  but  only  a  doubt. 

An  attempt  was  made  to  shew  that  a  peril  of  the  sea  meant  a 
peril  of  what  I  feel  inclined  to  call  the  sea's  behaviour  or  ill-con- 
dition. But  that  is  met  by  the  argument,  that  if  so,  striking  on 
a  sunken  rock,  on  a  calm  day,  or  against  an  iceberg,  and  conse- 
quent foundering,  is  not  a  peril  of  the  sea  or  its  consequence. 

No  question  of  negligence  exists  in  this  case.  The  damage  was 
caused  by  the  sea  in  the  course  of  navigation  with  no  default  in 
any  one.  I  am,  therefore,  of  opinion  that  the  damage  was  caused 
by  peril  of  the  sea  within  the  meaning  of  the  bill  of  lading,  that 
Lopes  L.J.  was  right,  and  that  the  judgment  must  be  reversed. 

Lord  FitzGerald  : — 

My  Lords,  the  damage  to  a  portion  of  the  cargo  of  rice  carried 
by  the  defendants'  ship  was  not  occasioned,  either  remotely  or 
immediately  by  any  negligence  of  the  defendants  as  alleged  in 
the  statement  of  claim,  but  they  may  nevertheless  be  liable,  and 
the  real  question  is,  whether  the  defendants  have  established 
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H.  L.  (E.)    that  it  arose  from  a  peril  of  the  sea  coming  within  the  exception 
1887       contained  in  the  charterparty  and  in  the  bill  of  lading.    I  agree 
Hamilton,  w^h  my  noble  and  learned  friend  opposite  (Lord  Watson)  that 
Feaser  &  Co.       exception  "  peril  of  the  sea  "  has  the  same  meaning  whether 
Pandobf    it  occurs  in  a  marine  policy  or  in  a  charterparty  or  bill  of  lading, 
 '      and  is  to  be  so  interpreted,  but  that  when  the  action  is .  on  the 

Lord  FitzGerald.         +       .      «  .  ~~  i     i    i    i  •     -i  ,  i  •  , 

  contract  01  carriage  you  may  look  behind  the  proximate  or  imme- 
diate cause  for  the  purpose  of  ascertaining  whether  the  remote 
cause  may  not  have  been  the  negligence  of  the  carrier,  and 
indeed  the  carrier  is  usually  under  the  necessity  of  establishing 
that  no  negligence  of  his  had  led  to  the  calamity.  Thus,  for 
instance,  if  a  ship  is  cast  on  the  rocks  by  force  of  the  winds  or 
sea,  that  is  a  loss  by  a  peril  of  the  sea  within  the  exception,  but 
in  an  action  against  the  carrier  it  would  be  open  to  consider 
whether  the  ship  being  placed  in  that  position  did  not  originate 
in  negligent  navigation. 

At  the  close  of  the  argument  I  was  slightly  inclined  to  the 
opinion  that  the  loss  in  question  might  be  more  accurately 
described  as  arising  from  a  peril  of  the  ship  than  caused  by  a 
peril  of  the  sea,  but  on  consideration  of  the  very  careful  and 
elaborate  judgments  in  the  Court  of  Appeal  and  the  authorities 
referred  to,  and  looking  at  the  reason  of  the  thing,  I  have  come 
to  a  conclusion  in  accord  with  that  announced  by  my  noble 
and  learned  friends,  adopting  the  reasons  and  the  decision  of 
Lopes  L.J. 

The  accident  was  fortuitous,  unforeseen,  and  actually  unknown 
until  the  ship  reached  her  destination  and  commenced  unload- 
ing. I  do  not,  however,  mean  to  suggest  that  to  constitute  a 
peril  of  the  sea  the  accident  or  calamity  should  have  been  of  an 
unforeseen  character. 

The  remote  cause  was  in  a  certain  sense  the  action  of  the  rats 
on  the  lead  pipe,  but  the  immediate  cause  of  the  damage  was  the 
irruption  of  sea-water  from  time  to  time  through  the  injured 
pipe  caused  by  the  rolling  of  the  ship  as  she  proceeded  on  her 
voyage. 

There  having  been  no  negligence  on  the  part  of  the  defendants, 
I  am  of  opinion  that  they  have  brought  the  case  within  the 
exception,  and  are  protected. 
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Loed  Heeschell  : —  H-  L- ^ 

18S7 

My  Lords,  I  have  so  recently  expressed,  in  the  case  of  Wilson 
v.  Owners  of  Cargo  per  the  Xantlio  (1),  my  views  upon  the  interpre-  F^"^&°co 

tation  to  be  put  upon  the  words  "  dangers  and  accidents  of  the  v- 

Pandoeit 

seas,"  occurring  in  a  bill  of  lading,  that  I  need  trouble  your      &  Co. 
Lordships  with  but  few  observations  in  this  case. 

I  take  the  facts  to  be,  that  the  damage  occurred  by  the  sea 
entering  through  a  leak  caused  by  rats,  without  any  neglect  or 
default  on  the  part  of  the  shipowner  or  those  for  whom  he  was 
responsible,  and  that  this  was  not  an  ordinary  incident  of  the 
voyage  which  he  was  bound  to  anticipate.  In  saying  so,  I  am 
differing  from  the  ground  upon  which  two  of  the  learned 
Judges  in  the  Court  of  Appeal,  Bowen  and  Fry  L.JJ.,  based 
their  judgment.  But  when,  those  learned  judges  say  that  "it 
was  consistent  with  all  the  findings  that  the  mischief  done  to  the 
pipe  and  the  incursion  of  sea-water  which  followed  would  never 
have  happened  but  for  either  a  defect  in  the  condition  of  the 
ship  or  some  want  of  providence  in  the  shipowner,"  I  think  they 
overlook  the  course  which  the  case  took  at  the  trial.  It  was 
suggested  during  the  trial  by  the  learned  counsel  for  the  plain- 
tiffs that  due  care  had  not  been  taken  to  exclude  or  exterminate 
the  rats,  and  that  if  the  pipe  had  been  made  of  some  other 
material  the  accident  would  not  have  happened.  But  I  think 
these  points  were  distinctly  and  unequivocally  abandoned  by 
him.  If  intended  to  be  insisted  upon,  they  raised  questions  upon 
which  the  opinion  of  the  jury  ought  to  have  been  taken,  and  with 
the  assent  of  the  plaintiffs'  counsel  the  only  questions  put  were 
upon  a  totally  different  point.  The  Master  of  the  Bolls  rested 
his  judgment  altogether  upon  another  ground.  He  considered 
that  the  rats  were  the  real  cause  of  the  damage,  and  that  it  was 
therefore  not  due  to  a  danger  or  accident  of  the  seas. 

I  quite  concur  with  the  view  expressed  in  Laveroni  v.  Drury  (2) 
that  injury  done  to  a  vessel  or  its  cargo  by  rats  is  not  damage  by 
perils  of  the  sea.  But  in  that  very  case  Pollock  C.B.  said : 
"If  indeed  the  rats  had  made  a  hole  in  the  ship  through  which 
water  came  in  and  damaged  the  cargo,  that  might  very  likely  be 
a  case  of  sea  damage."    The  Master  of  the  Rolls  says  that  the 

(1)  Ante,  p.  503.  (-)  £2  L.  J.  (Ex.)  2. 
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H.  L.  (E,)   distinction  is  a  very  fine  one  between  damage  done  by  rats  which, 
1887       it  may  be,  so  eat  into  the  timbers  of  a  ship  as  to  render  it  unfit 
Hamilton,  *°  proceed  to  sea,  and  the  loss  of  the  vessel  owing  to  the  incur- 
Feasek  &  Co.  sion  0£  wa^er  when  its  sides  have  been  completely  penetrated 
P&C°RF    ^  ^e  same  cause«    I  own  I  think  the  distinction  a  substantial 

  one,  and  it  seems  to  me  obvious  that  Pollock  C.B.  shared  this  view. 

— —  '  It  has  been  held  in  the  United  States,  in  the  case  of  Garrigues 
v.  Coxe  (1),  that  a  leak  occasioned  by  the  eating  of  rats,  without 
negligence  on  the  part  of  the  shipowner,  was  a  risk  covered  in  a 
marine  policy  by  the  words  "  perils  of  the  seas."  Taking  the 
facts  of  this  case  to  be  as  I  have  stated  them,  I  entertain  no 
doubt  that  the  loss  was  one  which  would  in  this  country  be  re- 
coverable under  a  marine  policy,  as  due  to  a  peril  of  the  sea.  It 
arose  directly  from  the  action  of  the  sea.  It  was  not  due  to  wear 
and  tear,  nor  to  the  operation  of  any  cause  ordinarily  incidental 
to  the  voyage  and  therefore  to  be  anticipated.  And  inasmuch  as 
it  was  not  the  result  of  any  act  or  default  on  the  part  of  the  ship- 
owner or  his  crew,  I  think,  for  the  reasons  I  have  given  in  my 
opinion  in  the  case  already  alluded  to,  that  it  is  within  the  excep- 
tion in  the  bill  of  lading.  I  accordingly  concur  in  the  motion 
which  has  been  made. 


Loed  Macnaghten  : — 

My  Lords,  I  agree.  The  goods  which  were  carried  under  the 
bill  of  lading  were  damaged  during  the  voyage  by  the  incursion 
of  sea-water.  The  water  came  in  through  a  hole  gnawed  by  rats 
in  a  pipe  connecting  the  bath-room  with  the  sea.  At  the  trial 
various  charges  and  suggestions  were  made  of  negligence  on  the 
part  of  the  shipowner.  But  they  were  all  either  withdrawn  or 
negatived  by  the  jury.  Under  these  circumstances  it  seems  to 
me  tliat  the  accident  which  caused  the  damage  was  one  of  the 
excepted  perils  or  accidents  and  that  there  is  no  reason  why  the 
shipowner  should  not  avail  himself  of  the  exception.  It  was  an 
accidental  and  unforeseen  incursion  of  the  sea  that  could  not  have 
been  guarded  against  by  the  exercise  of  reasonable  care. 

I  agree  therefore  with  the  judgment  of  Lopes  LJ.  I  do  not 
think  the  case  could  be  summed-up  better  than  it  was  by  him  in 
(1)  1  Binney,  Penn.,  592. 
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the  words  which  have  already  been  quoted  :  "  Sea  damage  occur-   H.  L.  (E.) 
ing  at  sea  and  nobody's  fault."    I  concur  in  the  motion  which  1887 
has  been  made.  Hamilton, 

Order  appealed  from  reversed ;  judgment  of  Lopes  L.J.  Vm 

restored  ;  the  respondents  to  pay  to  the  appellants  P  &Nq°rf 

the  costs  in  hoth  Courts  helow,  and  of  the  appeal   

to  this  Souse  :  cause  remitted  to  the  Queen  s  Bench 
Division. 

Lords'  Journals  14th  July  1887. 

Solicitors  for  appellants  :  W.  A.  Crump  &  Son. 
Solicitors  for  respondents :  Hollams,  Son  &  Coward. 
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THOMAS  VIGORS   .    Respondent.  a^_9- 

Insurance  (Marine) — Concealment  of  Material  Facts — Principal  and  Agent — 
Concealment  by  Agent  through  whom  Policy  not  et 


The  plaintiffs  instructed  a  broker  to  re-insure  an  overdue  ship.  Whilst 
acting  for  the  plaintiffs  the  broker  received  information  material  to  the 
risk,  but  did  not  communicate  it  to  them,  and  the  plaintiffs  effected  a 
re-insurance  for  £800  through  the  broker's  London  agents.  Afterwards  the 
plaintiffs  effected  a  re-insurance  for  £700,  lost  or  not  lost,  through  another 
broker.  The  ship  had  in  fact  been  lost  some  days  before  the  plaintiffs 
tried  to  re-insure,  but  neither  the  plaintiffs  nor  the  last-named  broker  knew 
it,  and  both  he  and  the  plaintiffs  acted  throughout  in  good  faith  : — 

IMd,  reversing  the  judgment  of  the  Court  of  Appeal  and  restoring  the 
judgment  of  Day  J.  (17  Q.  B.  D.  553),  that  the  knowledge  of  the  first  broker 
was  not  the  knowledge  of  the  plaintiffs,  and  that  the  plaintiffs  were  entitled 
to  recover  upon  the  policy  for  £700. 

Fitzherbert  v.  Mather  (1  T.  E.  12) ;  Gladstone  v  King  (1  M.  &  S.  35)  ; 
Stribley  v.  Imperial  Marine  Insurance  Company  (1  Q.  B.  D.  507);  Jluyglcs 
v.  General  Interest  Insurance  Company  (4  Mason,  74;  12  Wheaton,  ICS)  ; 
and  Proudfoot  v.  Montefiorc  (Law  Hep.  2  Q.  B.  511)  commented  on. 

APPEAL  from  the  Court  of  Appeal. 

The  facts  are  stated  in  the  judgments  of  Lord  Esher  M.R. 
and  Liudley  L.J.  (1)  The  following  outline  will  suffice  for  this 
report. 

(1)  17  Q.  B.  D.  553. 
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H.  L.  (E.)      The  appellants  having  brought  an  action  against  the  respon- 
1887       dent  upon  a  policy  of  re-insurance  subscribed  by  him  for  £50, 
Blackburn,  claiming  for  a  total  loss  by  perils  ot  the  sea,  the  substantial 
Low  &  Co.    defence'  was  that  the  defendant  was  induced  to  subscribe  the 
Vigors,     policy  by  the  wrongful  concealment  by  the  plaintiffs  and  their 
agents  of  certain  material  facts  known  to  the  plaintiffs,  or  their 
agents  and  unknown  to  the  defendant. 

At  the  trial  before  Day  J.  and  a  special  jury  in  July  1885  the 
following  facts  were  proved  or  admitted. 

The  plaintiffs,  underwriters  and  insurance  brokers  at  Glasgow, 
had  underwritten  the  steamship  State  of  Florida  for  £1500,  the 
policy  having  been  effected  by  the  usual  brokers  for  the  ship, 
Eose,  Murison  &  Thomson,  who  were  underwriters  and  insurance 
brokers  in  Glasgow.  The  ship  had  left  New  York  on  the  11th 
of  April  1884  bound  for  Glasgow  where  she  was  due  about  the 
24th  or  25th.  On  the  30th  the  plaintiffs  tried  to  re-insure 
through  their  London  brokers  Koxburgh,  Currie  &  Co.,  but  the 
terms  asked  were  higher  than  the  plaintiffs  would  give.  On  the 
next  day,  May  1st,  the  plaintiffs  asked  Kose,  Murison  &  Thom- 
son to  effect  a  re-insurance  for  £1500  at  fifteen  guineas  through 
Kose,  Thomson,  Young  &  Co.,  the  London  agents  of  Kose,  Murison 
&  Thomson.  The  latter  telegraphed  accordingly  to  Kose,  Thom- 
son, Young  &  Co.  After  the  telegram  and  before  any  answer 
came  Murison  a  member  of  the  firm  of  Kose,  Murison  &  Thomson 
became  aware  of  certain  facts  concerning  the  ship  which  were 
material  to  the  risk,  but  these  facts  were  never  communicated  to 
the  plaintiffs  or  to  Koxburgh,  Currie  &  Co.  After  learning  these 
facts  Kose,  Murison  &  Thomson  received  the  following  answer  to 
their  telegram  ;  "  Twenty  guineas  paying  freely  and  market  very 
stiff;  likely  to  advance  before  day  is  out."  This  answer  they 
shewed  to  the  plaintiffs,  and  then  sent  in  the  plaintiffs'  names 
the  following  telegram  to  Kose,  Thomson,  Young  &  Co.,  "  Pay  20 
guineas."  The  answer  to  this  was  sent  direct  to  the  plaintiffs, 
who  ultimately  re-insured  for  £800  at  25  guineas  through  Kose, 
Thomson,  Young  &  Co.    This  was  not  the  policy  sued  on. 

On  the  2nd  of  May  the  plaintiffs  through  Koxburgh,  Currie  & 
Co.  effected  a  policy  of  re-insurance  for  £700  at  30  guineas  lost 
or  not  lost.    This  was  the  policy  sued  on.    The  ship  had  in  fact 
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been  lost  some  days  before  the  plaintiffs  tried  to  reinsure.  It  was  H.  L.  (E.) 
admitted  that  the  plaintiffs  and  Koxburgh,  Currie  &  Co.  acted  in  1887 


The  jury  having  been  discharged  by  consent  Day  J.  gave 
judgment  for  the  plaintiffs  for  the  amount  claimed. 

The  Court  of  Appeal  (Lindley  and  Lopes  L.J  J.,  Lord 
Esher  M.K.  dissenting)  reversed  this  decision  and  gave  judgment 
for  the  defendant. 

Against  this  judgment  the  plaintiffs  appealed. 

April  28,  29.  Sir  G.  Bussell  Q.C.  and  Hollams  for  the  appel- 
lants : — 

The  decision  of  the  Court  of  Appeal  was  wrong  because  the 
material  information  was  not  known  either  to  the  plaintiffs  or  to 
anyone  who  was  their  agent  to  effect  the  insurance  in  question, 
or  whose  knowledge  was  the  knowledge  of  the  principal.  The 
knowledge  of  Kose,  Murison  &  Thomson  was  not  the  knowledge 
of  the  plaintiffs  so  far  as  the  insurance  in  question  was  con- 
cerned. Concealment  of  a  material  fact  by  the  agent  through 
whom  the  policy  is  effected  avoids  the  policy,  and  so  will  con- 
cealment by  some  other  agents  :  but  no  case  decides  that  conceal- 
ment by  every  agent  avoids.  The  agent  must  be  the  master  of 
the  ship,  or  the  agent  at  the  port  where  she  is,  or  in  a  similar 
position.  He  must  be  in  control  of  and  in  direct  relation  to  the 
subject-matter :  the  alter  ego  of  the  principal ;  an  "  habitual,"  a 
"  general  "  agent ; — expressions  used  in  the  various  authorities. 
Here  the  agent  was  not  the  "  habitual  "  or  "  general "  agent,  and 
he  did  not  effect  the  policy.  To  sustain  the  judgment  the 
respondent  must  contend  that  the  broker  is  bound  to  send  his 
principal  every  rumour  he  hears,  for  which  proposition  there  is 
no  authority.  The  cases  of  Fitzherherty.  Mather  (1),  Gladstone  v. 
King  (2),  and  Proudfoot  v.  Montefiore  (3),  are  discussed  and  ex- 
posed in  the  judgment  of  Lord  Esher  (4).  If  their  effect  is  what 
was  supposed  by  the  Court  of  Appeal  they  are  contrary  to 
principle  and  may  be  overruled  in  this  House.  Stribley  y.  Im- 
perial Marine  Insurance  Company  (5)  only  followed  Gladstone  v. 


good  faith  throughout. 


Blackburn-, 
Low  &  Co. 


(1)  1  T.  E.  12. 

(2)  1  M.  &  S.  35. 


(3)  Law  Rep.  2  Q.  B.  511. 

(4)  17  Q.  B.  D.  553. 


(5)  1  Q.  B.  D.  507. 
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H.  L.  (E.) 
1887 


Blackburn, 
Low  &  Co. 
v. 

YlGORS. 


King  (1).  Whether  the  decision  of  Story  J.  or  of  the  Court  in 
Error  was  the  right  one  in  Buggies  v.  General  Interest  Insurance 
Company  (2)  the  case  does  not  throw  much  light  on  the  present 
point.  The  question  is  also  discussed  in  1  Phillips  Ins.  ss.  531, 
543  and  in  2  Duer  Mar.  Ins.  Lect.  13,  Part  1,  ss.  23-32,  pp.  413, 
427. 


Sir  B.  Webster  A.G-.  and     Gorell  Barnes  for  the  respondent : — 

It  is  a  condition  of  the  contract  of  insurance  that  there  is  no 
misrepresentation  or  concealment  either  by  the  assured  or  anyone 
who  ought,  as  a  matter  of  business  or  fair  dealing,  to  have  dis- 
closed the  material  facts.  The  plaintiffs  having  been  left  in 
ignorance  of  the  material  facts  by  their  agents  whose  duty  it  was 
to  inform  them  cannot  take  advantage  of  a  concealment  without 
which  the  insurance  could  not  have  been  effected.  The  material 
facts  became  known  to  Kose,  Murison  &  Thomson  while  acting 
as  the  plaintiffs'  agents  to  reinsure  their  whole  line.  Murison 
went  on  acting  as  the  plaintiff's  agent  after  he  knew  those  facts ; 
and  so  long  as  an  agent  acts  he  is  bound  to  communicate  material 
facts  to  his  principal.  On  what  ground  is  the  policy  for  £800 
different  from  that  for  £700  ?  A  distinction  is  attempted  to  be 
drawn  between  a  risk  sought  to  be  covered  and  one  not  sought  to 
be  covered,  but  the  risk  was  indivisible,  though  split  up  into 
different  policies.  No  part  of  the  risk  was  insured  when  Murison 
knew  the  facts.  He  by  his  London  agents  did  effect  an  insurance 
on  part  on  May  1,  which  was  vitiated  by  his  knowledge.  How  can 
the  principal  validly  insure  the  remainder  the  next  day  ?  To 
vitiate  the  contract  fraud  is  not  necessary:  whether  the  misrepre- 
sentation or  concealment  be  the  result  of  ignorance,  mistake  or 
misadvertence,  whether  it  be  intentional  or  accidental,  the  result 
is  the  same :  2  Duer  Mar.  Ins.  Lect.  1  3  Part  1,  ss.  3,  23,  pp.  381, 
415 ;  1  Phillips  Ins.  ss.  543,  549,  562,  561 ;  1  Arnould  Mar.  Ins. 
(4th  ed.)  pp.  481,  490.  The  duty  to  communicate  is  equally 
binding  whether  the  agent  be  the  habitual  or  general  agent 
or  not.  Where  two  innocent  persons  contract  the  loss  must 
fall  on  him  who  trusted  the  person  who  knew  the  truth.  [They 
also  discussed  at  length  the  above  cases,  and  Lord  Macnaghten 
(1)  1M.&S.  35.  (2)  4  Mason,  74  ;  in  error,  12  Wheatou,  408. 
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referred  to  Wyllie  v.  Pollen  (1),  per  Lord  Westbury  on  the  subject  H.  L.  (E.) 
of  constructive  notice  to  a  principal.]  1887  . 

Blackbuen, 

Hollams  for  the  appellants  in  reply  cited  2  Duer  Mar.  Ins.  Low  &  Co. 

P'  788.  YlGOKS. 

The  House  took  time  for  consideration. 


Aug.  9.    Loed  Halsbuey  L.C. : — 

My  Lords,  in  this  case  the  plaintiffs  sue  upon  a  policy  of  marine 
insurance,  and  the  only  question  arises  upon  the  statement  of 
defence  that  the  defendant  was  induced  to  enter  into  the  con- 
tract by  concealment  of  material  facts  by  the  plaintiffs  and  their 
agents. 

The  facts  are  not  in  dispute.  Neither  the  plaintiffs  nor  the 
agent  through  whom  the  policy  was  effected  had  any  knowledge 
of  the  material  fact  the  concealment  or  non-disclosure  of  which 
is  relied  on  as  vitiating  the  policy ;  but  an  agent,  who  did  not 
effect  the  policy,  at  an  earlier  period  received  information,  ad- 
mitted to  be  material,  while  he  was  acting  as  agent  to  effect  an 
insurance  for  the  plaintiffs,  which  he  did  not  communicate. 

Day  J.,  before  whom  the  case  was  decided  without  a  jury,  held 
that  this  did  not  affect  the  validity  of  the  policy.  A  majority  of 
the  Court  of  Appeal  reversed  Day  J.'s  judgment,  and  held  that 
the  non-disclosure  was  fatal  to  the  plaintiffs'  claim. 

So  far  as  I  can  understand  the  judgment  of  the  Court  of  Appeal, 
it  is  intended  to  lay  down  a  principle  that  would  not,  I  think, 
be  contested,  but  it  applies  that  principle  to  a  state  of  facts 
to  which  I  think  it  is  inapplicable.  Lindley  L.J.  says,  I  think 
correctly:  "It  is  a  condition  of  the  contract  that  there  is  no 
misrepresentation  or  concealment  either  by  the  assured  or  by 
any  one  who  ought  as  a  matter  of  business  and  fair  dealing  to 
have  stated  or  disclosed  the  facts  to  him  or  to  the  underwriter 
for  him  (2)."  And  Lopes  L.J.  after  stating  the  principle  upon 
which  the  knowledge  of  the  agent  is  the  knowledge  of  the 
principal,  explains  it  to  mean  that  the  principal  is  to  be  as 
responsible  for  any  knowledge  of  a  material  fact  acquired  by  his 

(1)  32  L.  J.  (Oh.)  782.  (2)  17  Q.  B.  D.  678. 

Yol.  XII.  3         2  Q 
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H.  L.  (E.)  agent  employed  to  obtain  the  insurance  as  if  he  had  acquired  it 
1887  himself  (1).  To  the  propositions  thus  stated  I  think  no  objection 
Blackbuen,  could  be  made ;  but  it  is  obvious  that  the  words  in  the  one  judg- 
Low&  Co.  men^  "agent  employed  to  obtain  the  insurance,"  or  in  the  other 
Vigoes.  judgment  the  words  "  the  underwriter,"  import  that  the  particular 
Lord  Halsbury,  contract  obtained  was,  in  the  language  of  the  statement  of 

  defence,  a  policy  which  the  defendant  was  induced  to  subscribe 

by  the  wrongful  concealment  by  the  plaintiffs  and  their  agents 
of  certain  facts  then  known  to  the  plaintiffs  or  their  agents, 
and  unknown  to  the  defendant,  and  which  were  material  to  the 
risk. 

I  doubt  very  much  whether  the  solution  of  the  controversy  as 
to  what  is  the  true  principle  upon  which  the  contract  of  insurance 
is  avoided  by  concealment  or  misrepresentation,  whether  by  con- 
sidering it  fraudulent  or  as  an  implied  term  of  the  contract,  helps 
one  very  much  in  deciding  the  present  case.  If  one  were  to 
adopt  in  terms  the  language  of  Lord  Ellenborough  in  Gladstone 
v.  King  (2),  I  do  not  think  it  could  justify  the  judgment  of  the 
majority  of  the  Court  of  Appeal.  In  that  case  a  policy  lost  or 
not  lost  was  effected  on  the  25th  of  October.  On  the  previous 
25th  of  July  the  ship  had  run  upon  a  rock.  On  the  5th  of 
August  the  captain  wrote  to  his  owners,  the  plaintiffs;  they 
received  his  letter  on  the  5th  of  October.  Whatever  may  be 
said  of  the  logic  of  that  case,  which  acquitted  the  captain  of  all 
ill  intention,  but  decided  upon  the  ground  that  otherwise  owners 
might  direct  their  captains  to  remain  silent,  and  which  upon  a 
policy  lost  or  not  lost  assumes  any  antecedent  damage  to  have 
been  an  implied  exception  out  of  the  policy,  it  does  not  proceed 
upon  any  such  ground  as  the  Court  of  Appeal  appear  to  rely  on 
here.  Lord  Ellenborough  says :  "  JSTo  mischief  will  ensue  "  (a 
somewhat  strange  mode  of  enunciating  a  proposition  of  law) 
"  from  holding  in  this  case  that  the  antecedent  damage  was  an 
implied  exception  out  of  the  policy.  If  the  principle  be  new,  it 
is  consistent  with  justice  and  convenience."  Unfortunately  his 
Lordship  does  not  state  what  is  the  principle  which  he  apparently 
admits  to  be  new.  I  can  quite  understand  that  when  a  man 
comes  for  an  insurance  upon  his  ship  he  may  be  expected  to  know 
(1)  17  Q.  B.  D.  579.  (2)  1M.&S.  35. 
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both  the  then  condition  and  the  history  of  the  ship  he  seeks  to   H.  L.  (E.) 
insure.    If  he  takes  means  not  to  know,  so  as  to  be  able  to  make      1887  . 
contracts  of  insurance  without  the  responsibility  of  knowledge,  Blackburn, 
this  is  fraud.    But  even  without  fraud,  such  as  I  think  this  would  Low  &  Co- 
be,  the  owner  of  the  ship  cannot  escape  the  necessity  of  being  Vigors. 
acquainted  with  his  ship  and  its  history  because  he  has  committed  Lord  Hahiury, 

L.C. 

to  others, — his  captain,  or  his  general  agent  for  the  management  — ~ 
of  his  shipping  business, — the  knowledge  which  the  underwriter 
has  a  right  to  assume  the  owner  possesses  when  he  comes  to  insure 
his  ship. 

With  respect  to  agency  so  limited,  I  am  not  disposed  to  differ 
with  the  proposition  laid  down  by  Cockburn,  C.J.  in  Proud- 
foot  v.  Montefiore  (1).  A  part  of  the  proposition  is  "  that  the 
insurer  is  entitled  to  assume  as  the  basis  of  the  contract  between 
him  and  the  assured  that  the  latter  will  communicate  to  him 
every  material  fact  of  which  the  assured  has,  or  in  the  ordinary 
course  of  business  ought  to  have  knowledge."  I  think  these  last 
are  the  cardinal  words  and  contemplate  such  an  agency  as  I  have 
described  above.  I  am  unable  however  to  see  that  the  present 
case  is  governed  by  any  such  principle. 

A  broker  is  employed  to  effect  a  particular  insurance.  While 
so  employed  he  receives  material  information — he  does  not  effect 
the  insurance  and-  he  does  not  communicate  the  information. 
How  is  it  possible  to  suggest  that  the  assured  could  rely  upon 
the  communication  to  the  principal  of  every  piece  of  information 
acquired  by  any  agent  through  whom  the  assured  has  unsuccess- 
fully endeavoured  to  procure  an  insurance  ?  I  am  unable  to 
accept  the  criticism  by  the  Master  of  the  Kolls  upon  the  propo- 
sition that  the  knowledge  of  the  agent  is  the  knowledge  of  the 
principal.  When  a  person  is  the  agent  to  know,  his  knowledge 
does  bind  the  principal.  But  in  this  case  I  think  the  agency  of 
the  broker  had  ceased  before  the  policy  sued  upon  was  effected. 
The  principal  himself  and  the  broker  through  whom  the  policy 
sued  on  was  effected  were  both  admitted  to  be  unacquainted  with 
any  material  fact  which  was  not  disclosed.  I  cannot  but  think 
that  the  somewhat  vague  use  of  the  word  "agent"  leads  to  con- 
fusion. Some  agents  so  far  represent  the  principal  that  in  all 
(1)  Law  Rep.  2  Q.  B.  511,  521. 
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H.  L.  (E.)  respects  their  acts  and  intentions  and  their  knowledge  may  truly 
1887       be  said  to  be  the  acts,  intentions,  and  knowledge  of  the  principal. 
Blackburn,  Other  agents  may  have  so  limited  and  narrow  an  authority  both 
Low^fe  Co.   -n  facf.  an(j  -n       common  understanding  of  their  form  of  employ- 
Vigoes.     ment  that  it  would  be  quite  inaccurate  to  say  that  such  an  agent's 
Lord  Haisbury,  knowledge  or  intentions  are  the  knowledge  or  intentions  of  his 

L.C. 

  principal;  and  whether  his  acts  are  the  acts  of  his  principal 

depends  upon  the  specific  authority  he  has  received. 

In  Fitzherbert  v.  Mather  (1)  the  consignor  and  shipper  of  the 
goods  insured  was  the  agent  whose  knowledge  was  in  question. 
In  Gladstone  v.  King  (2)  the  master  of  the  ship  was  the  agent  ; 
and  in  Proudfoot  v.  Montefiore  (3)  the  agent  was  the  accepted 
representative  of  the  principal,  in  effect  trading  and  acting  for 
him  in  Smyrna,  the  owner  himself  carrying  on  business  in 
Manchester.  And  though  the  decision  in  Buggies  v.  General 
Insurance  Co.  (4)  before  the  Supreme  Court  of  the  United  States 
may  not  be  very  satisfactory  in  what  they  held  under  the  circum- 
stances of  that  case  to  be  the  relation  between  the  captain  of  the 
ship  and  his  owners,  the  principle  upon  which  that  case  was 
decided  was  the  supposed  termination  of  the  agency  between 
them. 

Where  the  employment  of  the  agent  is  such  that  in  respect  of 
'the  particular  matter  in  question  he  really  does  represent  the 
principal,  the  formula  that  the  knowledge  of  the  agent  is  his 
knowledge  is  I  think  correct,  but  it  is  obvious  that  that  formula 
can  only  be  applied  when  the  words  "agent"  and  "principal" 
are  limited  in  their  application. 

To  lay  down  as  an  abstract  proposition  of  law  that  every  agent, 
no  matter  how  limited  the  scope  of  his  agency,  would  bind  every 
principal  even  by  his  acts,  is  obviously  and  upon  the  face  of  it 
absurd  ;  and  yet  it  is  by  the  fallacious  use  of  the  word  "  agent  " 
that  plausibility  is  given  to  reasoning  which  requires  the  assump- 
tion of  some  such  proposition. 

What  then  is  the  position  of  the  broker  in  this  case,  whose 
knowledge,  though  not  communicated,  is  held  to  be  that  of  the 
principal  ? 

(1)  1  T.  E.  12.  (3)  Law  Eep.  2  Q.  B.  511. 

(2)  1  M.  &  S.  35.  (4)  12  Wheaton,  408. 
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He  certainly  is  not  employed  to  acquire  such  knowledge,  nor  H.  L.  (E.) 

can  any  insurer  suppose  that  he  has  knowledge  in  the  ordinary  1887  . 

course  of  employment  like  the  captain  of  a  ship,  or  the  owner  Blackburn- 

himself,  as  to  the  condition  or  history  of  the  ship.    In  this  parti-  Low^&  Co- 

cular  case  the  knowledge  was  acquired,  not  because  he  was  the  Vigors. 

agent  of  the  assured,  but,  from  the  accident  that  he  was  general  Lord  Haisbmy, 

L.C. 

agent  for  another  person.    The  reason  why,  if  he  had  effected   

the  insurance,  his  knowledge,  unless  he  communicated  it,  would 
have  been  fatal  to  the  policy,  is  because  his  agency  was  to  effect 
an  insurance,  and  the  authority  to  make  the  contract  drew  with 
it  all  the  necessary  powers  and  responsibilities  which  are  involved 
in  such  an  employment ;  but  he  had  no  general  agency — he  had 
no  other  authority  than  the  authority  to  make  the  particular 
contract,  and  his  authority  ended  before  the  contract  sued  on 
was  made.  When  it  was  made  no  relation  between  him  and  the 
shipowner  existed  which  made  or  continued  him  an  agent  for 
whose  knowledge  his  former  principal  was  responsible.  There 
was  no  material  fact  known  to  any  agent  which  was  not  disclosed 
at  the  point  of  time  at  which  the  contract  was  made  ;  there  was 
no  one  possessed  of  knowledge  whose  duty  it  was  to  communicate 
such  knowledge. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  should  be  reversed,  and  the  judgment  of  Day  J. 
restored  ;  and  I  move  your  Lordships  accordingly. 

Lord  Watson  : — 

My  Lords,  this  is  a  case  of  considerable  nicety ;  but  I  have 
ultimately  come  to  the  conclusion,  for  the  reasons  already  stated 
by  the  Lord  Chancellor,  that  the  appeal  ought  to  be  allowed. 

It  is,  in  my  opinion,  a  condition  precedent  of  every  contract 
of  marine  insurance  that  the  insured  shall  make  a  full  disclosure 
of  all  facts  materially  affecting  the  risk  which  are  within  his 
personal  knowledge  at  the  time  when  the  contract  is  made. 
Where  an  insurance  is  effected  through  the  medium  of  an  agent, 
the  ordinary  rule  of  law  applies,  and  non-disclosure  of  material 
facts,  known  to  the  agent  only,  will  affect  his  principal,  and  give 
the  insurer  good  ground  for  avoiding  the  contract. 

In  the  case  of  insurance  by  a  shipowner,  it  has  been  decided 
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H.  L.  (E.)  that  he  is  affected  by  the  knowledge  of  a  class  of  agents  other 
1887      than  those  whom  he  employs  to  insure.    In  the  ordinary  course 

Blackbuen  °f  business,  the  owner  of  a  trading  vessel  employs  a  master  and 

Low  &  Co.  ship-agents,  whose  special  function  it  is  to  keep  their  employer 
Vigobs.     duly  informed  of  all  casualties  encountered  by  his  ship,  which 

Lord  Watson,  would  materially  influence  the  judgment  of  an  insurer.  On  that 
ground  it  has  been  ruled  that  the  insurer  must  be  held  to  have 
transacted  in  reliauce  upon  the  well-known  usage  of  the  shipping 
trade,  and  that  he  is  consequently  entitled  to  assume  that  every 
circumstance  material  to  the  risk  insured  has  been  communicated 
to  him,  which  ought  in  due  course  to  have  been  made  known  to 
the  shipowner  before  the  insurance  was  effected.  Accordingly 
if  a  master  or  ship-agent,  whether  wilfully  or  unintentionally, 
fail  in  their  duty  to  their  employer,  their  suppression  of  a  mate- 
rial fact  will,  notwithstanding  his  ignorance  of  the  fact,  vitiate 
his  contract. 

I  do  not  think  it  necessary  to  notice  in  detail  the  authorities 
which  bear  on  this  point.  I  desire  to  say,  however,  that  I  have 
difficulty  in  comprehending  the  principle  upon  which  the  Court 
in  Gladstone  v.  King  (1)  and  Stribley  v.  Imperial  Marine  Insur- 
ance Company  (2)  held  that  the  innocent  non-communication  of 
a  material  fact  by  an  agent  who  was  the  alter  ego  of  the  ship- 
owner merely  created  an  exception  from  the  policy.  In  both 
these  cases  the  Court  appears  to  me  to  have  undertaken  the 
somewhat  perilous  task  of  settling  the  terms  of  the  contract  which 
the  insurer  would  have  made  for  himself  if  the  fact  had  been 
communicated  to  him. 

In  the  present  case  it  is  sought  to  extend  the  imputed  know- 
ledge of  the  insured  to  all  facts  which  during  the  period  of  his 
employment  became  known  to  any  agent,  other  than  the  agent 
effecting  the  policy  in  question,  who  was  employed  at  any  time, 
successfully  or  unsuccessfully,  to  insure  the  whole  or  part  of  the 
same  risk  with  that  covered  by  the  policy.  This  is  a  case  of 
re-insurance;  but  it  is  obvious  that  the  principle,  if  admitted, 
would  be  equally  applicable  to  the  original  contract. 

I  am  of  opinion,  with  your  Lordships,  that  the  responsibility 
of  an  innocent  insured  for  the  non-communication  of  facts  which 
(1)  1  M.  &  S.  35.  (2)  1  Q.  B.  D,  507. 


YOL.  XII.] 


AND  PKIYY  COUNCIL. 


541 


happen  to  be  within  the  private  knowledge  of  persons  whom  he    h.  L.  (E.) 
merely  employs  to  obtain  an  insurance  upon  a  particular  risk,  1887 
ought  not  to  be  carried  beyond  the  person  who  actually  makes  blackbuev. 
the  contract  on  his  behalf.    There  is  no  authority  whatever  for   Low^&  Co- 
enlarging  his  responsibility  beyond  that  limit,  unless  it  is  to  be  Vigors, 
found  in  the  decisions  which  relate  to  captains  and  ship-agents ;   Lord  Watson, 
and  these  do  not  appear  to  me  to  have  any  analogy  to  the  case  of 
agents  employed  to  effect  a  policy.    There  is  a  material  differ- 
ence in  the  relations  of  these  two  classes  of  agents  to  their 
employer.    The  one  class  is  specially  employed  for  the  purpose 
of  communicating  to  him  the  very  facts  which  the  law  requires 
him  to  divulge  to  his  insurer;  the  other  is  employed,  not  to  pro- 
cure or  furnish  information  concerning  the  ship,  but  to  effect  an 
insurance.    There  is  also,  as  the  Master  of  the  Kolls  pointed  out, 
an  important  difference  in  the  positions  of  those  two  classes  with 
respect  to  the  insurer.    He  is  entitled  to  contract,  and  does  con- 
tract, on  the  basis  that  all  material  facts  connected  with  the  vessel 
insured,  known  to  the  agent  employed  for  that  purpose,  have 
been  by  him  communicated,  in  due  course,  to  his  principal.  So, 
also,  when  an  agent  to  insure  is  brought  into  contract  with  an 
insurer,  the  latter  transacts  on  the  footing  that  the  agent  has 
disclosed  every  material  circumstance  within  his  personal  know- 
ledge, whether  it  be  known  to  his  principal  or  not ;  but  it  cannot 
be  reasonably  suggested  that  the  insurer  relies,  to  any  extent, 
upon  the  private  information  possessed  by  persons  of  whose 
existence  he  presumably  knows  nothing. 

In  the  circumstances  of  this  case  I  have  come  to  the  conclusion 
that  whilst  it  might  be  the  moral  duty  of  Mr.  Murison  to  com- 
municate to  the  appellants  the  information  which  he  received  on 
the  forenoon  of  the  1st  of  May  1884,  he  was  under  no  legal 
obligation  to  do  so.  There  may  be  circumstances  which  impose 
upon  agents  in  the  position  of  Mr.  Murison  an  express  or  implied 
duty  to  communicate  their  own  information  to  their  principal  : 
but  nothing  of  that  sort  occurs  here.  I  must  in  fairness  to  Mr. 
Murison  say  that  I  can  find  no  warrant  for  the  inference  of  fact 
drawn  by  Lindley  L.J.  that  he  purposely  omitted  to  impart  his 
knowledge  to  the  appellants,  in  order  that  they  might  re-insure 
on  more  favourable  terms.    No  such  imputation  was  made  at  the 


542 


HOUSE  OF  LOEDS 


[VOL.  XII. 


H.  L.  (E.)   trial ;  and,  if  it  had  been  made,  it  ought  to  have  been  submitted 
1887       to  the  jury,  and  their  verdict  taken  upon  it. 

Blackburn,  I  concur  therefore  in  the  judgment  which  has  been  moved. 

Low  &  Co. 
v. 

Y^^s-  Lord  FitzGerald  : — 

My  Lords,  in  this  very  interesting  case  I  concur  in  the  order 
which  will  presently  be  proposed  by  my  noble  and  learned 
friend  the  Lord  Chancellor.  I  adopt  entirely  the  reasons  which 
have  been  given  by  the  Lord  Chancellor  and  by  my  noble  and 
learned  friend  opposite  (Lord  Watson).  The  judgment  delivered 
by  the  Master  of  the  Kolls  was  one  of  more  than  usual  ability — 
it  was  a  considered  judgment,  prepared  with  care  and  upon  a 
critical  examination  of  the  authorities;  and  I  am  prepared  to 
adopt  that  judgment  and  substantially  the  reasons  given  by  the 
noble  and  learned  Lord  for  the  conclusion  at  which  he  arrived, 
though  not  every  portion  of  those  reasons. 


Lord  Macnaghten  : — 
My  Lords,  I  agree. 

It  has  frequently  been  said  by  eminent  judges  that  the  doctrine 
of  constructive  notice  ought  not  to  be  extended.  It  seems  to  me 
that  the  decision  under  appeal  involves  a  great  and  a  dangerous 
extension  of  that  doctrine. 

There  is  nothing  unreasonable  in  imputing  to  a  shipowner  who 
effects  an  insurance  on  his  vessel  all  the  information  with  regard 
to  his  own  property  which  the  agent  to  whom  the  management 
of  that  property  is  committed  possessed  at  the  time  and  might 
in  the  ordinary  course  of  things  have  communicated  to  his  em- 
ployer. In  such  a  case  it  may  be  said  without  impropriety  that 
the  knowledge  of  the  agent  is  the  knowledge  of  the  principal. 
But  the  case  is  different  when  the  agent  whose  knowledge  it  is 
sought  to  impute  to  the  principal  is  not  the  agent  to  whom  the 
principal  looks  for  information  but  an  agent  employed  for  the 
special  purpose  of  effecting  the  insurance.  It  is  quite  true  that 
the  insurance  would  be  vitiated  by  concealment  on  the  part  of 
such  an  agent  just  as  it  would  be  by  concealment  on  the  part  of 
the  principal.    But  that  is  not  because  the  knowledge  of  the  agent 
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is  to  be  imputed  to  the  principal  but  because  the  agent  of  the 
assured  is  bound  as  the  principal  is  bound  to  communicate  to  the 
underwriters  all  material  facts  within  his  knowledge.  Conceal- 
ment of  those  facts  is  a  breach  of  duty  on  his  part  to  those  with 
whom  his  principal  has  placed  him  in  communication :  Lynch  v. 
Dunsford  (1). 

It  was  argued  that  in  the  present  case  Murison  was  under  a  legal 
obligation  to  communicate  to  the  appellants  the  knowledge  which 
he  acquired  while  employed  as  their  agent.  But  the  learned 
counsel  for  the  respondent  produced  no  authority  for  that  propo- 
sition, nor  did  they,  I  think,  satisfy  your  Lordships  that  such 
an  obligation  flowed  from  Murison's  employment.  The  majo- 
rity of  the  Court  of  Appeal  say  that  whether  there  was  a  legal 
obligation  on  the  part  of  Murison  or  not  there  was  a  moral  obli- 
gation on  his  part  to  communicate  this  information  to  his 
employers.  But  I  apprehend  that  it  is  not  the  function  of  a 
Court  of  Justice  to  enforce  or  give  effect  to  moral  obligations 
which  do  not  carry  with  them  legal  or  equitable  rights.  What- 
ever may  be  thought  of  Murison's  conduct  from  a  moral  point  of 
view,  it  would,  in  my  opinion^  be  a  dangerous  extension  of  the 
doctrine  of  constructive  notice  to  hold  that  persons  who  are  them- 
selves absolutely  innocent  of  any  concealment  or  misrepresenta- 
tion, and  who  have  not  wilfully  shut  their  eyes  or  closed  their 
ears  to  any  means  of  information,  are  to  be  affected  with  the 
knowledge  of  matters  which  other  persons  may  be  morally  though 
not  legally  bound  to  communicate  to  them. 

Order  appealed  from  reversed  ;  judgment  of  Day  J. 
restored;  respondent  to  pay  to  the  appellants  the 
costs  both  here  and  below  ;  cause  remitted  to  the 
Queens  Bench  Division. 

Lords  Journals  9th  August  1887. 


H.  L.  (E.) 
1887 

Blackburn, 
Low  &  Co. 
v. 

Vigors. 

Lord 
Macnaghten. 


Solicitors  for  appellants:  Hollams,  Son  dt  Coward. 
Solicitors  for  respondent:  Waltons,  Buhl  dt  Johnson. 

(I)  14  East,  491. 
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el  L.  (Sc.)  LORD  ADVOCATE 


Appellant  • 


1887 


AND 


Aug.  1.  YOUNG 


Eespqndent. 


NOETH  BEiTISII  EAILWAY  COMPANY .    Appellants  : 


Sea-shore — 'Crown  Property — Bounding  Charter — "  With  pertinents'''' — Pre- 
scriptive Title — Beneficial  Possession — Acts  of  Ownership — Drift  Sea-iuare 
—Act  of  1617,  c.  12,  and  37  &  38  Vict.  c.  94,  s.  34. 

The  pursuer  brought  an  action  to  establish  his  title  as  against  the  defen- 
ders and  the  Crown  to  the  foreshore  of  the  sea  ex  adverso  land  of  which 
he  was  the  proprietor.  He  claimed  under  a  grant  of  feu  made  to  his  an- 
cestor in  1804,  which  described  the  property  granted  as  land  bounded  by  the 
sea,  but  he  did  not  endeavour  to  shew  that  the  grantor  had  an  express  title 
from  the  Crown.  He,  however,  endeavoured  to  establish  his  right  to  the 
foreshore  by  prescriptive  possession  following  on  his  own  title,  and,  inter 
alia,  adduced  evidence  to  shew  that  his  predecessor  in  1827  built  a  retain- 
ing wall  upon  a  portion  of  the  foreshore ;  that  he  and  his  predecessors  had 
taken  stone  and  sand  from  the  shore ;  and  that  they  and  their  tenants  had 
exclusively  carted  away  the  drift  sea-ware.  The  Crown  on  the  other  hand 
adduced  evidence  to  shew  that  stones  and  sand  were  taken  from  the  shore 
to  build  a  harbour,  and  that  the  villagers  had  carried  away  in  creels  drift 
sea- ware : — 

Held,  affirming  the  decision  of  the  Court  of  Session,  that,  notwithstand- 
ing the  absence  of  an  express  title  in  the  superior,  the  pursuer  had  given 
sufficient  proof  that  he  and  his  predecessors  had  been  in  possession  of 
the  foreshore  in  question  for  the  prescriptive  period  specified  in  the  Scottish 
Act  of  1617,  c.  12,  and  the  Act  of  37  &  38  Vict.  c.  94,  by  virtue  of  their 
heritable  infeftments,  and  that  he  had  consequently  a  valid  right  of  property 
in  the  solum  of  the  foreshore  as  against  the  Crown. 


Conjoined  appeals  from  an  interlocutor  of  the  Second  Divi- 
sion of  the  Court  of  Session,  Scotland  (1).  The  appellants  are, 
the  Lord  Advocate,  as  representing  the  Crown  and  the  Board  of 


AND 


young 


Eespondent. 


(Conjoined  Appeals.) 


(1)  13  Court  of  Sess.  Cas.  4th  Series,  314  ;.23  Scot.  L.  E.  196. 
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Trade,  and  the  North  British  Kail  way  Company.    The  respon-  H.  L.  (Sc.) 
dent  is  Mr.  Young,  proprietor  of  the  lands  of  Colinswell  Park,  1887 
situate  on  the  shore  of  the  Firth  of  Forth,  near  Burntisland.  tloed 

The  appellants,  the  North  British  Bail  way  Company,  obtained  Advocate 
by  various  Acts  of  Parliament  authority  to  construct  a  railway  Young. 
between  the  Forth  Bridge  railway  line  near  Inverkeithing,  and  north 
the  North  British  line  near  Burntisland.    For  this  purpose  it  rJ^J^Co 
became  necessary  to  obtain  a  portion  of  the  foreshore  ex  adverso  y0^XG 

the  respondent's  lands  of  Colinswell  Park,  and  the  North  British    . 

Bail  way  Company  proceeded  to  treat  with  the  Crown,  as  pre- 
sumably the  proprietor.  They  served  no  statutory  notice  upon 
the  respondent.  By  feu-charter,  dated  the  1st,  and  recorded  the 
15th  of  October,  1884,  the  Board  of  Trade,  as  representing  the 
Crown,  sold  to  the  North  British  Kail  way  Company  certain 
pieces  of  ground,  including  the  foreshore  in  question.  On  the 
16th  of  February,  1885,  the  respondent  raised  an  action  against 
the  North  British  Kailway  Company,  and  also  against  the  Crown, 
to  have  it  found  that  the  foreshore  ex  adverso  his  lands  of  Colins- 
well belong  exclusively  to  him  in  property,  subject  to  the  rights 
of  navigation  and  other  public  uses  thereon,  and  to  have  the 
North  British  Kailway  Company  interdicted  from  entering  upon 
any  part  of  the  foreshore  so  claimed  by  him. 

The  respondent's  title-deeds  describe  his  property  as  "  all  and 
whole  that  park  or  enclosure  of  land  called  Colinswell  Park, 
described  in  the  title-deeds  thereof  as  consisting  of  22  a.  and  3  E. 
Scots  measure,  with  the  pertinents,  as  sometime  possessed  by 
John  Young,  baker  in  Burntisland,  bounded  on  the  south  by  the 
sea,  the  lands  of  Newbigging  on  the  west,  the  lands  of  Gedsmiln 
on  the  east,  and  the  high  road  leading  betwixt  Aberdour  and 
Burntisland  on  the  north  parts."  The  respondent's  ancestor, 
William  Young,  acquired  the  property  from  William  Wemyss  of 
Cuttlehill,  by  virtue  of  a  feu-charter,  dated  7th  November,  1804, 
on  which  the  said  William  Young  was  infeft,  conform  to  instru- 
ments of  sasine,  dated  13th  of  June,  and  recorded  in  the  particu- 
lar register  for  the  county  of  Fife,  29  th  of  July,  1809. 

There  were  subsequent  infeftments  in  1819  and  1860.  The 
respondent  produced  no  evidence  of  his  superior's  title ;  but  he 
produced  the  Crown  charter  to  the  adjoining  lands  of  Newbigging 
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Young. 


H.  L.  (Sc.)  which  was  so  expressed  as  to  carry  the  foreshore  ex  adverso  of 
1887       that  estate. 

LoRD         The  bay  upon  which  Colinswell  is  situate  is  a  comparatively 
Advocate   narrow  ii^let  with  a  bottom  composed  of  sand  and  mud  ;  some 
Young.     considerable  extent  of  shore  being  dry  at  low  water.    No  sea- 
North     weed  grows  on  the  shore ;  but  large  quantities  are  driven  in  by 
RailwTyCo.  eacn  tide.    In  the  proof  adduced  the  material  facts  of  possession 
of  the  shore  relied  on  by  the  respondent  were :  that  his  pre- 
decessor had  built  a  wall  about  1827,  which  cut  off  a  portion  of 
the  shore,  and  had  also  built  a  bathing-box  partly  upon  the 
wall  and  partly  upon  the  shore  ;  that  respondent  and  his  prede- 
cessors had  taken  stones  and  sand  from  the  shore  whenever  they 
required  them ;  that  they  and  their  tenants  had  exclusively 
exercised  the  right  since  1825  of  daily  carting  away  for  manure 
all  the  drift  sea-ware  or  weed  cast  up  by  the  sea  ;  and  that  when 
storms  occurred  they  drew  off  the  shore  thirty  or  more  cart-loads 
a  day.    In  1849  the  respondent's  predecessor  built  along  the 
line  of  the  wall  a  carriage-road,  and  in  1854  the  public  success- 
fully maintained  a  right  of  footway  over  this  road  (1) ;  but  no 
stranger's  cart  could  get  on  to  the  sea-shore  by  this  road  without 
committing  a  trespass. 

The  adverse  or  concurrent  possession  alleged  for  the  appellants 
was  that  the  public  did  all  the  acts,  except  building  the]  wall 
and  bathing-box,  which  the  respondent  founded  upon :  namely, 
that  they  took  stone  and  clay  in  1857,  1875,  1882,  for  harbour 
works  at  Burntisland ;  that  the  villagers  carried  away  in  creels 
drift  sea- ware,  and  that  the  public  did  such  minor  acts  as  bathing, 
gathering  sea-shells  and  shooting  sea-fowl.  It  was  however  proved 
that  the  stone  and  clay  for  the  harbour  works  were  taken  away 
seawards  in  boats,  and  that  the  taking  was  not  confined  to  the 
sea-shore  opposite  Colinswell,  but  ranged  over  a  large  extent  of 
coast. 

On  the  15th  of  July,  1885,  the  Lord  Ordinary  (Lord  Fraser) 
held  that  the  respondent  had  failed  to  prove  exclusive  posse  ssion 
On  a  reclaiming  note  the  Second  Division,  on  the  8th  of 
December,  1885,  recalled  the  Lord  Ordinary's  judgment  and 

(1)  14  Court  of  Sess.  Cas.  2nd  Series,  300,  375,  465;  affirmed  on  appeal, 

1  Macq.  455. 
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declared  in  favour  of  the  respondent,  and  granted  the  interdict  H.  L.  (Sc.) 
asked  for.  1887 


Lord 

On  appeal,  Advocate 

April    21,   22,   25,   26,    28.     The   Lord    Advocate   {Mac-  young. 
donald,   Q.C.),   (with  him   The  Solicitor-General  for  Scotland 
(Robertson,  Q.C.),  and  Vaughan  Hawkins),  for  the  Crown  : —  British^ 

So  far  from  the  respondent's  titles  being  followed  by  constant  v. 

and  exclusive  possession  of  the  sea-shore  claimed,  nearly  all  the   

acts  of  possession  founded  on  by  the  respondent,  except  the 
building  of  the  retaining  wall,  were  also  done  by  the  public.  The 
inference  to  be  drawn  from  the  erection  of  the  wall  is  very  weak, 
there  being  no  interest  in  the  public  or  the  Crown  to  prevent  it. 
Carting  away  the  drift  sea-ware  by  itself  cannot  establish  a  right 
to  the  foreshore,  because  such  acts  are  more  calculated  to  support 
a  right  of  servitude  than  a  right  of  property :  Earl  of  Morton  v, 
Govingtree  (1) ;  Fullerton  v.  Baillie  (2)  ;  Baird  v.  Fortune  (3). 

[Loed  Watson  referred  to  Erskine  v.  Magistrates  of  Mont- 
rose (4)  ;  Paterson  v.  Marquis  of  Ailsa  (5).] 

Lord  Saltoun  v.  Park  (6)  and  Lord  Advocate  v.  Agnew  (7)  do 
not  apply,  as  they  were  barony  cases ;  but  in  Lord  Advocate  v. 
Agnew  Lord  Cowan  said :  "  Crown  charters,  which  are  de  facto 
sea  bounded,  though  the  title  does  not  contain  a  boundary  by 
the  sea,  carry  with  them  as  parts  and  pertinents  certain  privileges 
or  servitude  rights  in  relation  to  the  adjoining  shore."  (8)  Lord 
Benholme  in  the  same  case  was  of  opinion  that  the  enjoyment 
of  mere  waif  and  stray  cast  upon  the  shore  was  a  much  less  im- 
portant right  than  the  right  of  cutting  from  the  rocks  the  sea- 
ware  (9).  As  to  the  value  of  each  act  of  possession:  see  Lord 
Blackburn  in  Lord  Blantyre  v.  The  Lord  Advocate  (10) :  "  No  one 

(1)  June  20,  17G0 ;  Mor.  13,528.  Cas.  2nd  Scries,  89. 

(2)  July  16,  1697  ;  Mor.  13,524.  (7)  January  21,  187,°, ;  11  Court  of 

(3)  April  25, 1861;  21  Court  of  Sess.  Sess.  Cas.  3rd  Series,  309;  15  Scot. 
Cas.  2nd  Series,  848 ;   reversed  on  Jurist,  214  ;  10  Scot.  L.  \\.  229. 
appeal,  4  Macq.  127.  (8)  January  21,  187.°.;  11  Court  of 

(4)  Hume,   558;    Mussel  and  lug  Sess.  ('as.  3rd  Scries  at  p.  327. 
bait  case.  (9)  Ibid,  at  p.  331. 

(5)  March  11, 1846;  8  Court  of  Sess.  (10)  Juno  L9,  1879;  6  Court  of  Sess. 
Cas.  2nd  Series,  752.  Cas.   tth  Series  (H.L.)  at  \\  85;  L 

(6)  Nov.  24, 1857;  20  Court  of  Sess.  App.  Cas.  at  p.  791. 
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H.  L.  (So.)  such  act  is  conclusive,  and  the  weight  of  each  act  depends  upon 
1887       the  circumstances  ;  one  very  important  circumstance  as  to  the 
Lord      weight  being,  whether  the  act  was  such  and  so  done,  that  those 
Advocate   w^q  were  interested,  in  disputing  the  ownership  would  be  aware 
Young.     0f  it : "  see  also  Bayley,  J,,  in  Lichens  v.  Shaw  (1).  Buchanan 
North     and  Geils  v.  The  Lord  Advocate  (2),  is  the  case  most  like  this  ; 
Railway  Co.        there  the  claimant  proved  sale  of  the  soil  and  sand  taken 
Young      fr°m  ^ne  foreshore ;  that  he  had  reclaimed  part,  fenced  other 
■ —       parts ;  had  erected  a  pier,  and  had  driven  off  all  trespassers.  These 
are  acts  different  from  what  was  proved  here,  and  absolutely 
inconsistent  in  their  nature  with  a  servitude  right.   In  Attorney - 
General  v.  Mayor  of  Portsmouth  (3),  Lord  Bramwell  agreed  with 
Bayley,  J.,  in  Lichens  v.  Shaw  (1). 

[Loed  Halsbuky,  L.C. : — That  case  was  eventually  com- 
promised.] 

Balfour,  Q.C.  (with  him  Asher,  Q.O.),  for  the  appellants,  the 
North  British  Bail  way  Company : — 

The  description  of  the  properties  as  a  park  or  inclosure  "  bound 
by  the  sea  "  must  be  taken  to  mean  not  the  sea  at  low  water,  but 
when  it  comes  up  to  the  inclosure,  that  is  at  high  water.  Un- 
doubtedly the  words  "  with  pertinents  "  are  potential,  and  may 
support  a  claim  of  property,  if  explained  by  prescription. 

[Loed  Watson  referred  to  Smart  v.  Magistrates  of  Lundee  (4), 
Berry  v.  Holden  (5),  and  Campbell  v.  Brown  (6),  as  good  exposi- 
tions of  what  is  a  bounding  charter.] 

The  use  must  be  such  as  is  attributable  to  property,  and  not 
to  any  subservient  right,  because  until  the  title  is  made  by 
prescription  it  is  necessarily  in  suspense.  The  acts  of  owner- 
ship must  be  such  as  to  warn  the  Crown  to  protect  its  rights. 
As  to  building  the  wall,  even  if  it  did  cut  off  a  portion  of 
the  foreshore,  it  did  not  appropriate  the  whole,  as  the  part  cut 
off  was  not  of  the  same  kind  and  quality  as  the  rest,  and  the 

(1)  Eeported  in  Hall  on  the  Sea-        (3)  Not  reported. 

shore,  Appendix  lxv.  (4)  22  Nov.  1797  ;  3  Pat.  App.  606. 

(2)  July  20,  1882  ;  9  Court  of  Sess.  (5)  10  Dec.  1840  ;  3  Court  of  Sess. 
Cas.  4th  Series,  1218  ;  19  Scot.  L.  E.     Cas.  2nd  Series,  205. 

842.  (6)  18  Nov.  1813;  17  F.  Coll.  444. 
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appropriation  was  not  of  such  an  extent  as  to  which  the  attention  H.  L.  (Sc.) 

of  the  Crown  would  be  called.    In  Bex  v.  Commissioners  of  Sewers  1887 

for  Pagham  (1)  it  was  held  that  every  landowner  has  a  right  to  lord 

protect  his  land  from  the  encroachment  of  the  sea;  and  if  the  Adv°cate 

building  of  a  protecting  or  retaining  wall  is  an  incident  of  rapa-  Young. 

rian  ownership,  doing  that  cannot  give  a  proprietary  right  to  the  North 

British 

foreshore.  Drift  sea- ware  is  not  pars  soli,  and  therefore  removing  Railway  Co. 
it  cannot  be  considered  as  dealing  with  the  solum  as  proprietor.  youxg 

[Loed  FitzGerald  referred  to  The  Queen  v.  Clinton  (2),  where 
it  was  held  that  ungathered  sea-weed  cannot  be  the  subject  of 
larceny. 

Sir  M.  Davey : — But  an  action  for  trover  will  lie  at  the  suit 
of  the  owner  of  the  shore :  Mealy  v.  Thome  (3) ;  Brew  v. 
Mar  en  (4).] 

The  Crown  cannot  be  divested  by  acts  of  possession  not  dif- 
ferent from  those  which  the  public  are  doing ;  and  if  the  Crown 
has  tolerated  possession  by  the  public  the  presumption  of  (  an 
implied  grant  of  the  shore  to  the  respondent  is  negatived.  No 
doubt  the  respondent's  title  was  registered,  but  the  Crown  cannot 
be  expected  to  make  a  search  to  see  if  any  person  has  given  a 
grant  including  the  foreshore. 

Sir  Moraee  Davey,  Q.C.,  and  C.  J.  Guthrie  (of  the  Scotch  Bar), 
for  the  respondent : — 

In  the  law  of  Scotland,  where  property  is  described  as  being- 
bound  by  the  sea,  the  "  sea  "  means  the  sea  at  low  water,  and 
such  a  title  followed  by  infeftment  forms  a  foundation  for 
prescriptive  possession  :  Officers  of  State  v.  Smith  (5) ;  The  Lord 
Advocate  v.  Sinclair  (G) ;  Culross  v.  Geddes  (7) ;  Lord  Gillies 

(1)  8  B.  &  C.  355;  Hall  on  Sea-  (4)  1877.  Exch.  Ch.  11  Ir.  R.  C. 

shore,  1G7.    See  the  contrary  as  to  L.  198.     See  also  E&m  v.  Stawett, 

Hood  from  a  river  :  Menzies  v.  Bread-  Al.  &  N.  3  L8. 

albane,  3  Wils.  &  Shaw,  235.    See  as  (5)  11  March,  1846;  8  Court  of  Sess. 

to  rightfully  removing  gravel,  inter-  Cas.  2nd  Series,  711 ;  affirmed  on  ap- 

dicted  as  causing  danger  of  flooding  peal,  6  Bell,  Ap,  1ST. 

to  another's  land :  Attorney- Gene  ml  v.  (6)  21  June,  18(55 ;  3  Court  of  Sess. 

Tomline,  1880,  14  Ch.  D.  58.  Cas.,  3rd  Series,  981 ;  1  Sco.  App.  174. 

2)  1869.  Ir.  R.  4  C.  L.  6.  (7)  24  Nov.  1809;  Hume,  551. 
(3)  1870.  Ir.  R.  4  C.  L.  495. 
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H.  L.  (Sc.)  in  Macalister  v.  Campbell  (1)  ;  Buchanan  &  Geils  v.  The  Lord 
1887       Advocate  (2).    There  are  here  acts  of  ownership  sufficient  not 
l^jy      only  to  explain  the  respondent's  title  but  to  support  the  infer- 
Advocate   ence  pursuer's  predecessors  possessed  a  Crown  title  to 

Young.  the  foreshore.  Then  the  title  was  recorded,  which  in  itself  was 
North  a  public  assertion  of  the  right  of  property  in  the  foreshore ;  and 
Kailway^o.  wnen  the  owners  of  Colinswell  were  seen  doing  acts  on  the  fore- 
shore consistent  with  their  recorded  deeds  everybody,  including 
the  Crown,  must  be  considered  to  have  notice  that  they  claimed 
the  property  therein.  Lord  Blackburn  said  in  Lord  Blantyre  v. 
The  Lord  Advocate  (3) :  "  Every  act  shewn  to  be  done  on  any 
part  of  that  tract  (of  foreshore)  by  the  Barons  of  Blantyre  or  their 
agents,  which  was  not  lawful,  unless  the  Barons  were  owners  of 
that  spot  on  which  it  was  done,  is  evidence  that  they  were  in  pos- 
session as  owners  of  that  spot  on  which  it  was  done."  Hale,  C.J., 
said  in  Be  Jure  Maris  (4)  :  "  Constant  and  usual  fetching  gravel 
and  sea-weed  and  sea  sand  between  high  and  low  water  mark  and 
licensing  others  to  do  so ;  inclosing  and  embanking  against  the 
sea,  and  enjoyment  of  what  is  so  inned ;  enjoyment  of  wreck 
happening  on  the  sand,  &c,"  are  evidence  of  ownership.  This 
passage  has  been  cited  in  Scotland  as  Scottish  law ;  Lord  Cowan 
in  Agnew  v.  The  Lord  Advocate  (5). 

[Lord  Halsbuey,  L.C.,  referred  to  Buke  of  Beaufort  v.  Mayor 
of  Swansea  (6).] 

Agnew  v.  The  Lord  Advocate  (7)  is  the  only  case  in  which  a  dis- 
tinction is  drawn  between  the  right  of  taking  "  cut "  and  "  drift " 
seaweed.  InBlundell  v.  Gotterall  (8)  it  was  decided  that  a  member  of 
t  he  public  has  no  right  to  take  wheeled  carriages  upon  the  sea-shore. 
That  case  shews  that  the  using  of  carts  by  the  respondent  to  take 
away  the  drift  sea-weed  is  evidence  of  property  and  not  of  a  mere 
servitude.  The  appellants  contended  that  the  respondent  had 
not  complete  possession,  as  he  did  not  make  merchandise  of  the 

(1)  7  Feb.,  1837 ;  15  Court  of  Sess.  (5)  11  Court  of  Sess.  Cas.  3rd  Series, 
Cas.  1st  Series,  at  p.  493.  at  p.  328. 

(2)  20  July,  1882  ;  9  Ibid.  4th  (6)  3  Ex/413. 
Series,  1218.  (7)  11    Court  of  Sess.   Cas.  3rd 

(3)  4  App.  Cas.  at  p.  791.  Series,  309. 

(4)  Hargrave's  Tracts,  p.  27.  (8)  JSTov.  7, 1821 ;  5  B.  &  Aid.  268. 
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clay  and  stones.    But  the  character  of  possession  here  was  such   H.  L.  (Sc.) 
as  the  subjects  would  admit  of.    The  foreshore  cannot  be  abso-  1887 
lutely  private,  nor  can  possession  of  every  part  be  taken.    The  lord 
possession  proved  was  what  would  reasonably  be  expected,  namely, 
such  ordinary  possession  and  beneficial  enjoyment  as  a  proprietor 
would  exercise  dealing  with  the  sea-shore  as  his  own  property :  North 
see  The  Lord  Ordinary  in  The  Lord  Advocate  v.  McLean  (1).  iuilway  Co 
The  respondent's  knowledge  of  villagers  taking  away  sea-ware  in  Young 

creels  or  barrows  is  not  proved  ;  but  even  then,  adverse  possession   

must  be  by  some  person  who  has  a  title  upon  which  he  can  found 
possession  in  order  to  make  it  of  any  value  :  Lord  Cottenham  in 
Neilson  v.  Cochrane  (2).  The  appellants  placed  some  reliance 
upon  the  fact  that  the  respondent's  titles  give  a  certain  measure- 
ment ;  but  in  bounding  charters,  the  measurement  given  is  merely 
designative  and  not  taxative  :  Hunter  v.  The  Lord  Advocate  (3). 

The  Lord  Advocate,  in  reply. 


Time  having  been  taken  judgment  was  delivered  as  follows  : — 

Lord  Watson  : — 

My  Lords,  the  respondent  and  his  predecessors  in  title  have 
been  infeft  since  1809  in  the  lands  of  Colinswell,  lying  on  the 
north  shore  of  the  Firth  of  Forth,  under  a  charter  from  a  subject 
superior,  dated  the  5th  and  7th  of  November,  1804,  in  which,  as 
well  as  in  their  successive  infeftments,  the  subjects  are  described 
as  a  park  or  inclosure,  consisting  of  22  acres  and  3  roods,  Scots 
measure,  with  the  pertinents,  "  bounded  by  the  sea  on  the 
south."  The  measurement  applies  exclusively  to  the  park  or  in- 
closure :  the  boundary  includes  not  only  the  park  or  inclosure. 
but  "  the  pertinents,"  an  expression  which  may  aptly  include  the 
solum  of  the  shore  between  high  and  low  water-mark.  I  can 
therefore,  see  no  reason  to  doubt  that  the  learned  judges  of  the 
Second  Division,  in  holding  that  his  title  gives,  or  purports  to 


(1)  July  20,  I860;  38  Jur.  584. 

(2)  1  Rob.  Ap.  at  p.  93.  See  Pirie 
v.  Rose,  Feb.  1  1884, 11  Court  of  Sess. 
Cas.  4th  Series,  490. , 

(3)  7  Court  of  Sess.  Cas.  3rd  Series, 
Vol.  XII. 


899;  Fleming  v.  Baird,  8  Court  of 

Sess.  Cas.  2nd  Scries,  1015;  Utt  v. 
Anderson,  12  Court  of  Sess.  Cas.  1st 
Series,  494;  Uochvad  v.  Borthwick, 
Mor.  2264. 

3         2  R 
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Lord  Watson. 


II.  L.  (Sc.)    give,  to  the  respondent  a  right  per  expressum  to  the  foreshore  ex 
1887       ad  verso  of  his  land,  followed  the  settled  rule  of  the  law  of  Scot- 
L0KD      land,  which,  was  thus  expressed  by  Lord  Glenlee  in  Campbell  v. 
Advocate   £rown    )  .  «  When  a  landholder  is  bounded  by  the  sea,  it  is  true 
Young.     he  has  a  bounding  charter.    But  it  is  a  boundary  moveable  and 
North     fluctuating  sua  natura ;  and  when  the  sea  recedes,  he-  must  be 
Ra^lwYyCo.  entitled  still  to  preserve  it  as  his  boundary.    The  shore  is  indeed 
still  publici  juris ;  but  when  the  sea  goes  back,  the  shore  advances, 
and  the  proprietor  is  entitled  to  follow  the  water  to  the  point  to 
which  it  may  naturally  retire,  or  be  artificially  embanked." 

In  any  question  with  the  superior  who  granted  the  charter  of 
1804,  and  his  successors,  the  respondent  and  his  predecessors 
have  all  along  had  a  preferable  right  to  the  foreshore ;  but  the 
charter  cannot  avail  him  in  a  question  with  the  Crown,  unless  he 
can  shew  that  his  superiors  had  an  express  right  to  the  foreshore 
derived  from  the  Crown.  No  evidence  has  been  produced  of  the 
superior's  title,  and  the  charter  of  1804  must  consequently  be 
taken  to  have  proceeded  a  non  habente  potestatem.  But,  notwith- 
standing the  defect  of  the  superior's  title,  the  Act,  1617,  c.  12 
gives  the  respondent  a  valid  right  against  the  Crown,  if  he  can 
prove  that  he  and  his  predecessors  have,  by  virtue  of  their  infeft- 
ments,  had  continuous  possession  of  the  foreshore,  without  lawful 
interruption,  for  the  period  of  forty  years,  which  has  been  reduced 
to  twenty  years  by  sect.  34  (37  &  38  Yict.  c.  94)  of  the  Convey- 
ancing (Scotland)  Act,  1874. 

The  only  substantial  question  raised  by  this  appeal  is,  whether 
the  respondent  has  proved,  in  point  of  fact,  that  the  foreshore 
has  been  possessed  by  the  proprietors  of  Colinswell  for  the  pre- 
scriptive period,  by  virtue  of  their  heritable  infeftments  ?  Counsel 
for  the  appellants  did  not  dispute  that  the  respondent's  title 
affords  a  good  basis  of  prescription ;  but  they  maintained,  that 
although  his  title  is  capable  of  being  explained  by  possession, 
so  as  to  include  the  right  of  foreshore,  it  does  not  expressly 
give  him  that  right.  The  only  material  distinction  in  a  question 
like  the  present  between  an  express  title  from  a  subject  superior, 
and  a  title  not  express,  but  susceptible  of  explanation,  appears  to 
me  to  consist  in  this,  that  there  are  certain  acts  of  possession,  in 
(1)  18th  of  November,  1813  :  17  Fac.  Coll.  at  p.  447. 
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Young. 


relation  to  the  foreshore,  which  might,  in  the  latter  case,  be  H.  L.  (Sc.) 

attributed  to  a  mere  servitude  (and  would  therefore  be  consistent  1887 

with  the  property  remaining  in  the  Crown),  but  which  must,  in  loed 
the  case  of  an  express  title,  be  ascribed  prima  facie  to  a  right  of 
property  in  the  subject. 

It  is,  in  my  opinion,  practically  impossible  to  lay  down  any  North 

precise  rule  in  regard  to  the  character  and  amount  of  possession  EailVay^Co. 

necessary  in  order  to  give  a  riparian  proprietor  a  prescriptive  young 

right  to  foreshore.   Each  case  must  depend  upon  its  own  circum-   

&  m  f  ^         Lord  Watson. 

stances.  The  beneficial  enjoyment  of  which  the  foreshore  admits,   

consistently  with  the  rights  of  navigators  and  of  the  general 
public,  is  an  exceedingly  variable  quantity.  I  think  it  may  be 
safely  affirmed,  that  in  cases  where  the  seashore  admits  of  an 
appreciable  and  reasonable  amount  of  beneficial  possession,  con- 
sistently with  these  rights,  the  riparian  proprietor  must  be  held 
to  have  had  possession,  within  the  meaning  of  the  Act  1617,  c.  12, 
if  he  has  had  all  the  beneficial  uses  of  the  foreshore  which  would 
naturally  have  been  enjoyed  by  the  direct  grantee  of  the  Crown. 
In  estimating  the  character  and  extent  of  his  possession  it  must 
always  be  kept  in  view  that  possession  of  the  foreshore,  in  its 
natural  state,  can  never  be,  in  the  strict  sense  of  the  term,  exclu- 
sive. The  proprietor  cannot  exclude  the  public  from  it  at  any 
time ;  and  it  is  practically  impossible  to  prevent  occasional 
encroachments  on  his  right,  because  the  cost  of  preventive 
measures  would  be  altogether  disproportionate  to  the  value  of 
the  subject. 

Upon  the  question  of  fact  raised  by  the  evidence  in  this  case, 
I  have  come  to  the  same  conclusion  with  the  Second  Division  ot 
the  Court,  and  the  reasons  by  which  I  have  been  influenced  are 
very  clearly  stated  in  the  judgment  of  Lord  Young  (1).  I  think 
the  appropriation  of  part  of  the  seashore  since  1827,  and  the 
exclusive  exercise  of  the  right  of  taking  drift  sea-ware,  by  the 
respondent  and  his  predecessors,  constitute  such  possession  as 
might  have  been  expected  if  they  had  been  the  grantees  of  the 
Crown,  and  are  therefore,  taken  per  se,  sufficient  to  fortify  the 
respondent's  title  against  the  claim  now  made  by  the  Crown. 

It  was  strongly  urged  by  counsel  for  the  appellants  that  the 

(1)  13  Court  of  Sess.  Cas.  4th  Series,  at  p.  324. 

3         2  R  2 


V. 

Young, 


Lord  Watson. 
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H.  L.  (Sc.)  taking  of  drift  sea-ware  is  not  in  itself  a  sufficiently  definite  act 
1887      of  possession,  and  that,  at  all  events,  it  ought  to  be  referred  to  a 
right  of  servitude,  and  not  to  a  right  of  property,  in  the  riparian 
Advocate   proprietor.    I  do  not  doubt  that  the  right  of  taking  such  ware 
Young.     may,  as  they  contended,  be  the  subject  of  a  proper  servitude;  a 
Nokth     circumstance  which  is  conclusive  of  its  being  incidental  to,  and 
Ea^vaTco  Part  °f  tne  Pr^perty  of  the  foreshore.    Why  the  right  ought  to 
be  ascribed  to  servitude,  when  exercised  by  a  proprietor  in  virtue 
of  a  public  sasine,  which  professedly  gives  him  the  property  of 
the  foreshore,  I  confess  that  I  have  been  unable  to  understand. 
With  regard  to  the  relative  importance  of  taking  loose  ware,  and 
the  cutting  of  growing  tangle,  as  acts  evidencing  proprietary 
right,  I  can  only  say  that,  in  my  opinion,  it  depends  not  so  much 
upon  attachment  or  non-attachment  to  the  foreshore,  as  upon  the 
beneficial  character  of  the  right.    I  should  certainly  consider  the 
exclusive  taking  of  a  valuable  annual  supply  of  loose  ware  to  be 
at  least  as  emphatic  an  assertion  of  his  right  of  property,  by  one 
having  an  express  title  to  the  foreshore,  as  his  taking  from  it  a 
yearly  crop  of  growing  tangle  of  less  value.    In  the  present  case 
it  is  proved  that  the  drift  ware  taken  by  the  proprietors  of 
Colinswell  and  their  tenants  in  their  right  is  of  considerable 
annual  value,  especially  when  the  extent  of  the  property  is  taken 
into  account. 

The  only  difficulty  which  I  have  felt  in  considering  this  case 
has  been  in  regard  to  what  is  sometimes  referred  to  as  contraria 
possessio,  but  is  better  described  as  concurrent  possession  by  mem- 
bers of  the  public  who  have  no  grant  or  license  from  the  Crown. 
I  attach  not  the  slightest  weight  to  the  fact  that  some  old  women 
carried  off  sea-ware  in  creels,  for  the  purpose  of  manuring  their 
gardens,  which  were  not  upon  the  lands  of  Colinswell.  The 
removal  of  clay  and  stones  from  the  foreshore,  which  is  proved  to 
have  taken  place  at  three  several  periods,  is  a  very  different 
matter.  These  were  in  no  proper  sense  the  acts  of  the  Crown ; 
but  acts  of  that  description,  although  done  without  title,  tend  to 
derogate  from  the  possession  of  the  riparian  proprietor,  and,  if 
carried  far  enough  will  deprive  his  possession  of  that  exclusive 
character  which  is  necessary  in  order  to  establish  a  prescriptive 
right.    After  careful  consideration  of  the  evidence  bearing  upon 
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these  acts,  I  am  satisfied  that  they  were  neither  of  such  extent, 
nor  of  such  duration  in  point  of  time,  as  to  affect  the  quality  of 
the  possession  had  by  the  respondent  and  his  predecessors.  It 
seems  to  be  proved  that  these  encroachments  by  the  public  (for 
in  any  view  they  were  acts  of  encroachment)  were  not  known  to 
the  proprietors  of  Colinswell ;  but  I  do  not  think  the  respondent 
would  have  benefited  by  their  ignorance  if  the  acts  had  been  more 
marked  in  character,  or  longer  continued. 

I  am  accordingly  of  opinion  that,  in  these  appeals,  the  judg- 
ments of  the  Court  below  ought  to  be  affirmed  with  costs,  and  I 
move  accordingly. 


H.  L.  (Sc.) 

1887 


Lord 
Advocate 
v. 

Young. 

North 
British 
Railway  Co. 
v. 

Young. 


Lokd  FitzGerald  : — 

My  Lords,  we  are  bound  to  determine  this  appeal  by  the  light 
of  Scotch  law  deduced  from  Scotch  judicial  decisions  to  which  we 
have  been  referred  and  now  so  well  settled  as  not  to  be  questioned. 
There  seems  to  have  been  no  difference  of  opinion  between  the 
Lord  Ordinary  and  the  judges  of  the  Second  Division,  that  if 
the  feu  charter  of  1804  had  been  a  royal  grant  expressed  in  the 
same  terms  it  would  as  interpreted  by  Scotch  law  have  been  suffi- 
cient to  pass  to  William  Young  of  Burntisland  the  exclusive 
rights  which  the  pursuer  now  claims. 

The  grant  of  1804  is  not  a  Crown  grant,  nor  was  it  made  by 
one  who  is  shewn  to  have  derived  from  the  Crown,  but  on  the 
interpretation  of  its  terms,  and  especially  in  the  use  of  the  ex- 
pression "  pertinents  "  (which  is  of  very  potent  and  comprehensive 
meaning  and  sufficient  by  Scotch  law  to  pass  every  subject  in 
connection  with  the  land  which  usually  goes  to  the  vassal  as  ac- 
cessories to  the  subject  expressly  granted)  it  would  as  between 
the  parties  to  that  instrument  have  passed  to  the  grantee  the  sea 
shore  ex  adverso  the  land  actually  granted. 

The  grant  not  being  from  the  Crown,  or  from  one  being  a 
grantee  of  the  Crown,  though  possibly  from  the  evidence  it  would 
be  practicable  to  infer  a  grant  from  the  Crown,  it  seems  admitted 
on  all  sides  that  the  onus  is  cast  on  the  pursuer  to  shew  that  he 
has  had  for  twenty  years  at  least  continuously  and  as  of  right  t  hat 
quiet  and  peaceable  possession  without  lawful  interruption  which 
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Young. 


H.  L.  (Sc.)  under  the  Act  of  1617  now  protects  him  from  being  disquieted 
1887       by  the  Crown  or  any  other  pretending  right. 
Lord         By  possession  is  meant  possession  of  that  character  of  which 
Advocate   ^  thing  is  capable.    The  difference  between  the  Lord  Ordinary 
Young.     and  the  Second  Division  was  one  of  fact,  and  I  have,  but  not 
North     without  some  difficulty,  adopted  the  view  of  the  facts  and  the  in- 
KAmwAYCo.  ferences  t°  be  deduced  from  them  propounded  by  my  noble  and 
learned  friend. 

If  the  appeal  had  related  to  similar  rights  either  in  England 
or  in  Ireland  I  would  have  hesitated  much  before  reaching  a 
conclusion  favourable  to  the  pursuer. 

Lokd  Halsbury,  L.C.,  and  Lord  Macnaghtbn  stated  they 
had  read  the  opinion  of  Lord  Watson  in  print  and  entirely  agreed 
with  it,  and  the  grounds  upon  which  it  was  founded. 

Interlocutor  appealed  from  affirmed;  and  appeal 
dismissed  with  costs. 

Lords'  Journals;,  1st  August,  1887. 

Agents  for  the  Crown  :  Walter  Murton,  Solicitor,  Board  of  Trade, 
London,  for  Donald  Beith,  W.8.,  agent  of  the  Board  of  Trade, 
Edinburgh. 

Agents  for  the  North  British  Bail  way  Company  :  W.  A.  Loch, 
for  W.  White-Millar,  8.S.C.,  Edinburgh. 

Agents  for  the  ^Respondent :  Grahames,  Gurrey  &  Spens,  for 
Gowan  &  Balmahoy,  W.S.,  Edinburgh. 
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GIOVANNA  GEKA  Plaintiff;  j.c* 

AND  1887 

EDUAEDO  CIANTAK    ......    .    Defendant.  ^"2^24, 

25,  26; 

ON  APPEAL  FROM  HER  MAJESTY'S  COURT  OF  APPEAL  OF  March  1; 

MALTA.  J™e  18- 


Law  of  Malta — Legitimation — Children  ex  nefario  coitu — Jurisdiction — Ordi- 
nance of  1814. 

By  Justinian's  Novel  89  legitimation  per  rescriptum  principis  was 
introduced.  Children  ex  nefario  coitu  though  thereby  declared  incapable 
•were  occasionally  legitimated  by  an  exercise  of  Imperial  grace. 

By  the  later  civil  law  children  of  parents  free  to  marry  at  the  time  of 
their  conception  and  birth  could  be  legitimated  as  a  matter  of  right; 
•children  ex  nefario  coitu  only  at  the  discretion  of  the  ruling  power  and 
subject  to  its  conditions. 

In  Malta  since  it  became  a  British  possession  the  power  of  legitimation 
was  exercised  by  the  governor  until  by  an  Ordinance  of  the  25th  of  May, 
1814,  it  passed  to  the  Third  Hall  of  the  Civil  Court  :— 

Held,  that  the  law  of  Malta  as  to  legitimation  is  to  be  found  in  the  Code 
Rohan  and  Maltese  precedents ;  and  only  where  its  provisions  fail,  in  the 
civil  law. 

Held,  further,  that  by  the  Code  and  precedents  the  respondent  natus  ex 
uxorato  et  soluta,  and  therefore  ex  nefario  coitu,  had  been  duly  legitimated 
by  a  decree  of  the  Third  Hall,  and  thereby  acquired  the  character  and  rights 
of  a  child  legitimus  et  naturalis  so  far  as  permitted  by  municipal  law ; 
entitling  him  to  take  under  limitations  in  favour  of  legitimate  and  natural 
children  unless  a  plain  intention  was  expressed  to  the  contrary. 

Under  the  Ordinance  of  1814  the  Court  has  jurisdiction  in  the  case  of 
every  petition  for  legitimation  which,  according  to  previous  practice, 
would  have  been  referred  by  the  governor  to  a  judge  for  inquiry  and  report. 
Its  exercise  should  be  governed  by  considerations  derived  from  the  state  of 
the  parent's  family  and  the  interests  of  the  child ;  other  persons  whose 
interests  may  be  affected  need  not  be  cited,  and  the  Court  has  no  power  to 
attach  conditions  for  their  protection. 

Appeal  from  a  decree  of  the  Court  of  Appeal  (Jan.  17,  1883), 
reversing  a  decree  of  the  First  Hall  of  Her  Majesty's  Civil  Court 
(Jan.  2,  1880),  in  favour  of  the  appellants. 

The  action  was  brought  by  the  predecessor  of  the  appellant  as 
attorney  of  certain  persons  next  of  kin  to  one  Paolo  Giantar,  and 

*  Present: — Lord  Watson,  Loud  FitzQ-brald,  Lord  Hobhouse,  and  Sir 
Barnes  Peacock. 
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J.  C.       claiming  as  devisees  under  his  will  to  recover  possession  and  mesne 
1887      profits  of  certain  real  estate  in  Malta  which  had  belonged  to  him. 
Gera         The  question  decided  in  the  appeal  is  as  to  the  validity  and 
ian tab     effe°t  °f  a  decree  and  act  of  legitimation,  dated  the  23rd  and  25th 

  of  August,  1839,  whereby  the  respondent  purported  to  be  created 

the  legitimate  -  and  natural  eon*  of  -  his  father,  Paolo  Antonio 
"i  Ciantar  (himself  the  legitimated  son  of  Paolo,  and  constituted  his 

universal  heir  by  his  will)  as  if  he  had  from  the  beginning  been 
born  natural  and  legitimate. 

The  facts  of  the  case  and  the  course  of  the  proceedings  are 
sufficiently  stated  in  the  judgment  of  their  Lordships. 

Upon  the  question  at  issue  in  this  appeal  the  First  Court  held 
that  it  was  only  natural  children;  that  is,  children  born  of 
parents  between  whom  at  the  time  of  conception  marriage  is  pos- 
sible ;  who  could  be  legitimated  by  ordinary  law,  either  by  reason 
of  the  subsequent  marriage  of  their  parents,  or  per  rescriptum 
principis.  That  a  child  born,  as  was  the  respondent,  "  ex  damnato 
coitu,"  could  not  be  legitimated  under  the  ordinary  law,  and  that 
where  such  children  had  in  fact  been  legitimated  either  by  the 
supreme  pontiff  or  secular  princes  having  sovereign  authority,  or 
by  princes  exercising  a  delegated  authority,  such  legitimation 
was  effected  de  plenitudine  potestatis,  and  in  derogation  of  laws 
in  force  to  the  contrary,  and  that  the  authorities  shewed  that 
even  this  extraordinary  power  was  not  exercised  so  as  to  prejudice 
the  rights  of  substitutes,  unless  the  existence  and  nature  of  the 
disposition  creating  the  substitution  were  fully  brought  to  the 
knowledge  of  the  legitimating  authority.  That  the  municipal 
law  of  Malta,  chap,  i.,  book  iv.,  sects.  57-60,  did  not  recognise 
the  right  of  legitimation  in  the  case  of  adulterine  children,  and 
that  before  the  constitution  of  1814  there  was  no  power  under 
the  ordinary  law  of  legitimating  such  children,  and  that  by  that 
constitution  it  was  only  the  ordinary  legal  powers  of  the  sovereign 
prince  which  devolved  upon  the  Court  of  voluntary  jurisdiction, 
and  not  the  powers  which  proceeded  from  the  exercise  of  a  grace 
in  the  fullness  of  the  sovereign  authority  with  express  derogation 
to  the  disposition  of  the  law.  The  Court  further  held  that  even 
assuming  the  Third  Hall  to  have  had  power  to  legitimate  the 
respondent,  that  Court  might,  and  not  improbably  would  (if  it 
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had  been  informed  of  the  adulterous  quality,  and  of  the  entailed      J.  C. 
property),  have  so  restricted  the  effect  of  the  legitimation  as  1887 
not  to  affect  the  rights  of  the  appellants,  and  that  owing  to  the  qbra 
fact  of  the  provisions  of  the  will  in  favour  of  the  next  of  kin  not  cIAntai 

having  been  brought  to  the  knowledge  of  the  Court  it  was  not   

certain  that  the  Court  would  have  proceeded  to  give  the  decree 
without  any  limitation,  and  without  the  clause,  "  sine  prsejudicio 
vocatorum."  The  Court,  therefore,  declared  that  the  appellants, 
as  next  of  kin  by  blood  to  Paolo  Ciantar,  had  the  right  to  the 
possession  and  free  ownership  of  four-fifths  of  the  real  property 
mentioned  in  his  will ;  and  that  the  act  of  legitimation  of  the 
respondent  and  the  will  of  Paolo  Antonio  Ciantar  were  of  no 
effect  against  the  rights  of  the  appellants :  and  decreed  conse- 
quential relief. 

The  Court  of  Appeal  held  that  the  expression  "  legitimate  and 
natural  children  "  in  the  will  of  Paolo  Ciantar  included  children 
legitimated  by  decree,  and  that  the  respondent  was  legally  legi- 
timated so  as  to  entitle  him  to  succeed  under  the  will. 


Sir  W.  Phillimore,  Q.C.,  and  Kenelm  Digby,  for  the  appellants, 
contended  that  this  decree  should  be  reversed,  for  that  the  re- 
spondent was  not  a  legitimate  or  natural  son  of  Paolo  Antonio 
Ciantar  within  the  meaning  of  the  will  of  Paolo  Ciantar.  The 
true  meaning  of  "  natural "  child  is  a  child  whose  parents  were 
at  the  time  of  conception  and  birth  capable  of  intermarriage ; 
the  expression  in  the  will  could  not  therefore  apply  to  the  re- 
spondent whether  he  were  validly  legitimated  or  not.  Then  as 
regards  legitimation  only  two  forms  were  known  to  the  Koman  law, 
(1)  per  subsequens  matrimonium ;  (2)  per  rescriptum  principis. 
Justinian  by  his  Novella,  89,  c.  9,  introduced  this  latter;  the 
grant  being  dependent  on  the  will  of  the  parent,  the  advantage 
of  the  child,  the  non-existence  of  other  legitimate  and  natural 
children,  the  legal  possibility  of  intermarriage  of  the  parents  at 
the  time  of  conception.  The  princeps  however  in  later  times 
assumed  authority  to  legitimate  those  who  were  born  ox  damnato 
coitu ;  but  his  doing  so  was  in  derogat  ion  of  and  not  in  accord- 
ance with  law.  The  respondent  was  an  adulterine  bastard,  his 
so-called  legitimation  was  in  fact  a  dispensation,  and  could  only 
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J.  0.  be  granted  by  the  sovereign  authority ;  whether  the  civil  law  or 
1887  the  municipal  law  of  Malta  were  referred  to.  Assuming  that 
Gera  previous  to  1800  the  Grand  Master,  and  subsequent  to  1800  the 
British  government  had  such  power,  it  did  not  pass  to  the 
tribunals  of  Malta  under  the  terms  of  the  Ordinance  of  May, 
1814,  or  otherwise;  and  its  assumed  exercise  in  this. case  was 
ultra  vires  of  the  Third  Hall  and  invalid.  Further,  assuming 
that  the  Court  had  the  power  of  legitimation,  it  was  contended 
that  it  extended  only  to  remove  the  stain  and  status  of  illegiti- 
macy, and  not  to  confer  rights  of  succession. 

The  authorities  referred  to  were  J ustinian's  Inst.,  book  i.,  tit.  2, 
sect.  6,  and  Suarez,  De  Legibus,  book  vi.,  chap.  14 ;  Novella,  89. 
chaps.  9  and  15 ;  [Fullarton  objected  that  this  part  of  the 
Novella  was  only  accepted  in  later  times  as  applicable  to  natural 
children  without  abrogating  other  laws  by  which  the  princeps 
could  for  special  reasons  confer  legitimacy  upon  children  not 
coming  within  that  class] ;  Novella,  No.  74,  chap.  6.  As  regards 
the  municipal  law,  see  the  Maltese  Code,  book  iv.,  chap.  1, 
sects.  57-60  inclusive,  and  the  Ordinance  of  1869,  tit.  1,  chap.  1, 
sects.  50,  51.  Then  as  to  the  nature  and  extent  of  the  powers 
capable  of  transfer  and  actually  transferred  to  the  Maltese  Courts 
by  the  sovereign  through  proclamations,  see  Proclamations, 
Nos.  XV.  and  XYI.  of  the  25th  and  26th  of  May,  1814.  On 
the  jurisdiction  of  the  Ecclesiastical  Courts  in  non-contentious 
matters,  reference  was  made  to  Blackstone  (ed.  1803),  book  iii., 
chap.  5 ;  Voet,  book  ii.,  tit.  1,  sect.  3,  and  the  case  of  Bugeja  v. 
Caruana  Bugeja,  decided  by  the  Maltese  Court  the  15th  of  June, 
1881.  Various  precedents  of  the  Maltese  Courts  with  regard  to 
legitimation  were  examined,  dated  from  1837  to  1850,  and  a 
collection  of  Maltese  proclamations,  p.  54,  was  referred  to.  With 
regard  to  the  power  of  legitimation  of  children  born  ex  nefario 
coitu  belonging  exclusively  to  the  sovereign  power,  not  capable 
of  delegation,  reference  was  made  to  the  following  authorities : 
Peregrino,  de  fideicom.,  art.  23,  and  subsequent  articles,  viz.,  25, 
32,  49,  62,  63,  and  66.  [Fullarton  referred  to  art.  22,  n.  87.] 
Fusario,  de  Fideicommissaria  Substitutione,  part  ii.,  quest.  408, 
Nos.  141  and  142.  See  also  18,  27,  28,  29,  32,  85,  106,  175 ; 
Cardinal  de  Lucca,  De  Fideicommissis,  discur.  222,  n.  6  ;  disc.  68, 
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n.  1,  6,  8,  11,  12,  24;  disc.  69,  n.  9,  which  latter  were  mentioned  J.  C. 
as  only  advocate's  pleadings  in  a  particular  case  cited  by  mistake  1887 
in  the  Courts  below ;  De  Lucca,  de  Eegalibus,  book  ii.,  discursus  q.era 
193,  p.  351,  n.  14  and  disc.  139,  n.  9  ;  Torre,  de  successione  in  major.  0lA^AI 

et  primogen.,  part  ii.,  quest.  50,  No.  25  ;  p.  543 ;  responsum  4  ;   

p.  544,  n.  38,  part  i.,  chap.  28,  n.  75,  chap.  29,  n.  9, 10,  59,  and  67. 
Eeference  was  also  made  to  the  preamble  of  the  Code  Eohan, 
which  was  adopted  at  the  English  conquest,  and  to  book  i.,  chap.  8, 
sect.  37 ;  chap.  9,  sect.  27 ;  Voet,  ad  Pandect,  lib.  25,  tit.  7,  No.  13, 
and  to  decisions  of  the  Eota  Eomana,  dec.  310,  Eecentiorum, 
torn.  1,  par.  18,  p.  585,  dated  June  8,  1674  ;  dec.  673,  Eec.  torn,  2, 
p.  450,  March  3,  1676 ;  and  0.  Chacherano,  dec.  Senatus  Pede- 
montani,  dec.  119.    Also  to  Gini  v.  Abela  (1)  and  Sant  v.  Sant  (2). 

With  regard  to  the  contention  on  behalf  of  the  respondent  that 
he  was  not  an  adulterine  bastard  because  he  was  born  ex  soluta 
(though  ex  uxorato)  the  following  authorities  were  cited :  Gabrielis, 
Palseotus  De  Nothis  et  spuriis,  chap.  12,  Nos.  2, 3  and  5 ;  chap.  16, 
No.  5  et  seq. ;  chap.  42,  Nos.  1,  4,  5 ;  De  Castro,  vol.  3,  fol.  15, 
cons.  18,  No.  2,  answered  by  ibid.  vol.  1,  cons.  402,  No.  1,  cf.  cons. 
34,  vol.  2,  f.  17  ;  Johannes  Petrus  Surdus,  Dec.  Senatus  Mantuani, 
dec.  2493  Nos.  1,  3,  19  ;  dec.  249,  No.  21 ;  P.  Farinacii,  Praxis  et 
Theoricse  Criminalis,  De  delictis  carnis,  quest.  141,  n.  77 ;  Lupus, 
de  illegitimis  et  de  natalibus  restitutio,  comment.  1,  Prec.  No.  15, 
§  5,  No.  145  ;  Covarruvias  in  Epist.  de  Spons.,  part  ii.,  chap.  8, 
§  5,  No.  16  ;  Menochius,  De  Arb.  jud.  lib.  2,  centur.  5,  casu 
420,  No.  106  et  seq. ;  Decius  Cons.  288,  No.  6. 

With  regard  to  the  decree  and  act  of  legitimation  it  was  fur- 
ther contended  that  they  were  ineffective  because  they  had  been 
obtained  irregularly.  Neither  they  nor  the  petition  on  which 
they  were  founded  contained  any  reference  to  the  fact  that  Paolo 
Antonio  Ciantar  was  uxoratus  at  the  time  of  the  respondent's 
conception  and  birth.  That  fact  was  suppressed ;  also  there  was 
no  reference  to  the  will  of  Paolo  Ciantar,  or  to  the  nature  of  the 
interest  which  Paolo  Antonio  took  thereunder  or  to  (lie  substitu- 
tion created  thereby.  Nor  were  the  appellants  cited.  They 
ought  to  have  been  cited,  and  the  decree  should  have  been  sine 

(1)  Vol.  iv.  of  tlie  Decisions  of  the        (2)  Vol.  vii.  p.  (!!.    See  also  Vol. 
Maltose  Tribunals,  p.  48.  viii.  p.  353. 
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prejudicio  vocatorum.  If  this  decree  and  act  were  valid  they 
were  not  intended  to  operate  so  as  to  confer  on  the  respondent  a 
right  of  succession  under  the  will,  a  right  to  exclude  the  substi- 
tutes mentioned  therein.  The  whole  effect  was  to  remove  the 
stain  of  illegitimacy  and  to  confer  on  the  respondent  the  right  of 
succession  to  any  property  of  his  father  which  was  not  burdened 
with  a  substitute. 

With  regard  to  the  Municipal  Law  as  expressed  in  the  Code 
Bohan,  book  iv.,  chap.  1,  sects.  57-60,  it  was  contended  that 
sect.  60  did  not  apply  at  all  to  the  so-called  legitimation  of 
adulterous  children,  and  that  no  power  of  legitimating  such 
children  was  recognised  by  the  Code:  and  that  if  sect.  60  did 
apply  it  attached  to  every  act  of  legitimation  the  consequence 
that  no  prejudice  should  be  caused  by  the  legitimation  to  persons 
claiming  as  substitutes. 

Sir  Horace  Bavey,  Q.C.,  Fullarton,  and  Jeune,  for  the  respon- 
dent, were  not  called  upon. 

1887  The  judgment  of  their  Lordships  was  delivered  by 

June  18.    Lord  Watson  : — 

This  appeal  relates  to  the  right  of  succession  to  certain  real 
estate  in  Malta,  under  the  limitations  of  a  fideicommissum  or 
entail  created  by  the  last  will  and  testament  of  the  deceased 
Paolo  Ciantar. 

In  the  year  1801,  the  testator,  who  was  at  that  time  a  married 
man,  had  a  son,  afterwards  named  Paolo  Antonio,  born  to  him  by 
a  single  woman.  The  testator  had  no  lawful  issue,  and  in  Octo- 
ber, 1810,  he  presented  a  petition  to  the  Governor  of  Malta, 
praying  His  Excellency  to  declare  his  illegitimate  child  to  be 
his  son,  "  so  that  the  said  Paolo  Antonio,  quibuscumque  non 
obstantibus,  to  the  exclusion  of  whatsoever  person,  may  succeed 
to  your  petitioner  ab  intestato,  or  by  will,  and  enjoy  all  the 
honours  and  effects  of  law  and  grace."  After  receiving  a  favour- 
able report  from  the  civil  judge,  to  whom  the  application  was 
remitted  for  inquiry,  His  Excellency,  on  the  7th  of  November, 
1810,  granted  the  prayer  of  the  petition.  Thereafter,  upon  the 
23rd  of  November,  1810,  the  testator  executed  a  formal  notarial 
act,  by  which,  after  narrating  the  procedure  which  had  taken 
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place,  and  the  fiat  of  the  governor,  he  accepted  and  recognised      j.  c. 
Paolo  Antonio  as  his  legitimate  son,  "  giving  and  granting  to  the  1887 
said  Paolo  Antonio  ample,  full,  and  free  power  and  authority  to  Gera 
exercise  whatsoever  acts  of  such  legitimation,  and  to  succeed  to  ClA^AR 

his  property  and  rights,  either  by  will  or  ab  intestato,  as  he   

de  jure  might  or  should  succeed  if  he  was  born  his  legitimate 
and  natural  son  and  born  of  lawful  marriage." 

The  wife  of  Paolo  Ciantar  died  in  January  1812,  and  on  the 
30th  May  of  that  year  he  executed  the  will  in  question,  by  which 
his  legitimated  son,  Paolo  Antonio  Ciantar  was  nominated  as  his 
universal  heir.  The  testator,  however,  directed  that  Paolo  Antonio 
should  be  a  pure  and  simple  usufructuary  heir  during  his  life- 
time of  the  hereditary  real  estates,  without  the  power  of  disposal 
either  inter  vivos  or  mortis  causa  ;  and  that  after  his  death  these 
estates  should  "  go  to  the  children  and  other  descendants,  legit- 
imate and  natural,  of  his  said  son  and  universal  heir."  In  the 
event  of  his  son  dying  without  leaving  children  or  other  descen- 
dants, legitimate  and  natural,  these  estates  were  devised,  "  free 
from  any  entail,  to  the  testator's  nearest  next  of  kin  according  to 
the  rules  of  succession  ab  intestato,  and  not  otherwise." 

The  testator  did  not  long  survive  the  execution  of  his  will ;  and 
on  his  death,  Paolo  Antonio  entered  into  possession  of  the  here- 
ditary real  estates,  of  which  he  enjoyed  the  usufruct  until  his 
decease  in  1877. 

Paolo  Antonio  was  married  in  1815  to  Carolina  Theij,  and 
they  had  one  child,  who  died  in  1818.  In  the  year  1833,  during 
the  subsistence  of  their  marriage,  he  had  a  son  named  Eduardo, 
the  respondent  in  this  appeal,  by  Teresa  Izzo,  a  single  woman. 
In  August,  1839,  being  then  without  lawful  issue,  he  presented  an 
application  to  the  Third  Hall  of  the  Royal  Civil  Court  of  Malta 
and  its  dependencies,  setting  forth  his  desire  of  recognising  the 
respondent,  so  that  he  might  enjoy  all  the  rights  and  privileges 
attributed  by  the  law  to  legitimate  and  natural  children,  and 
craving  the  permission  of  the  Court  "  to  enter  into  an  act  of 
legitimation  in  favour  of  the  said  Eduardo,  his  natural  son,  for  all 
the  effects  of  i law,  and  in  the  best  manner  which  the  law  allows." 
The  Court,  after  obtaining  the  necessary  information,  granted  the 
required  permission,  and  appointed  the  act  of  legitimation  to  be 
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j.  o.  made  with  the  intervention  of  the  judge.  Accordingly,  on  the 
1887  31st  of  August,  1839,  Paolo  Antonio  Ciantar  appeared  before 
one  of  Her  Majesty's  judges,  sitting  in  the  Third  Hall  of  the 
Ciantap     ^°yal  Civil  Court,  and  executed  an  act  of  legitimation,  by  which 

  he  declared  the  respondent  to  be  his  legitimate  and  natural  son, 

and  gave  and  granted  him,  inter  alia,  full  power  and  liberty  "  to 
succeed  him,  his  father,  both  by  will  and  ab  intestato,  to  all  and 
whatsoever  his  property,  and  equally  to  all  his  rights,  actions, 
claims,  and  pretensions  to  which  he  should  and  can  succeed 
according  to  law,  as  if  the  said  Eduardo  had  from  the  beginning 
been  born  natural  and  legitimate." 

It  may  be  proper  to  notice  here,  because  they  are  circumstances 
relied  on  by  the  appellant,  that  the  proceedings  in  1839  with  a 
view  to  the  legitimation  of  the  respondent  were  conducted  ex 
parte,  in  so  far  as  no  one  representing  the  next  of  kin  of  the  tes- 
tator Paolo  Ciantar  was  cited  as  respondent ;  and  also  that,  neither 
in  the  petition  to  the  Third  Hall,  nor  in  the  written  proceedings 
which  followed  upon  it,  was  the  fact  disclosed  that,  at  the  time 
of  the  respondent's  conception  and  birth  his  father  Paolo  Antonio 
Ciantar  was  a  married  man. 

Upon  the  death  of  his  father,  in  1877,  the  respondent  assumed, 
and  he  still  retains,  possession  of  the  real  estates  settled  by  the 
will  of  Paolo  Ciantar, 

The  parties  who,  in  this  suit,  are  represented  by  the  appellant 
Giovanni  Gera,  allege  themselves  to  be  four  of  the  five  nearest 
next  of  kin  by  blood,  in  equal  degrees,  to  the  testator,  who  were 
living  at  the  time  of  his  son  Paolo  Antonio's  decease ;  but  the 
respondent  does  not  admit  that  their  relationship  to  the  testator 
has  been  proved.  In  the  libel  filed  on  their  behalf  in  the  First 
Hall  of  the  Civil  Court,  on  the  13th  of  October,  1877,  they  claim 
from  the  respondent  four  fifth  shares  of  the  real  estates,  with  a 
corresponding  proportion  of  mesne  profits.  The  judge  of  the 
First  Hall,  on  the  2nd  of  January,  1880,  held  that  they  had  estab- 
lished their  propinquity  to  the  testator ;  that  the  legitimation  of 
the  respondent  in  1839  was,  according  to  Maltese  law,  invalid ; 
and  gave  them  decree  in  terms  of  their  libel,  restricting  their 
claim  for  mesne  profits  to  rents  accruing  after  the  5th  of  April, 
1878.    Upon  appeal  to  the  Second  Hall,  the  learned  Judges  of 
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that  Court  reversed  his  decree,  and  gave  judgment  for  the  respon-  J.  C. 
dent.  They  were  unanimously  of  opinion  that  the  legitimation  1887 
of  the  respondent  was  valid,  and  that  he  was  consequently  en-  Geea 
titled  to  take,  under  the  will  of  1812,  as  the  legitimate  and  natural  giantab. 

child  of  Paolo  Antonio  Ciantar.  In  that  view,  it  became  unneces-   

sary  to  decide  whether  the  appellant's  constituents  had  proved 
their  title  as  nearest  next  of  kin  to  the  testator. 

Legitimation  per  rescriptum  principis  was  first  introduced  into 
the  written  law  of  Eome  by  the  Emperor  Justinian,  who  enacted 
(Nov.  89,  cap.  9),  that  natural  children  should  be  legitimated,  on 
the  requisition  of  the  father,  in  certain  special  circumstances,  as 
in  the  case  when  he  had  no  lawful  issue,  and  marriage  with  their 
mother  had  become  impossible.  The  same  right  was  given 
(Nov.  89,  cap.  10),  when  the  father,  who,  from  some  fortuitous 
cause,  had  been  prevented  from  legitimating  his  natural  offspring 
during  his  lifetime,  declared  in  his  testament  that  they  should 
succeed  to  him  as  his  lawful  children  and  legal  heirs.  The  effect 
of  the  new  relation  constituted  between  children  so  legitimated 
and  the  father  is  thus  expressed, — "  TJt  sub  potestate  ejus  consis- 
tant,  nihil  a  legitimis  filiis  differentes."  (89  Nov.,  cap.  9,  ad  fin.) 
The  privilege  conferred  by  these  novelise  was  limited  to  children 
who  were  naturales  in  the  sense  of  Koman  law ;  it  being  expressly 
declared  (Nov.  89,  cap.  15)  that  children  born  ex  complexibus  aut 
nefariis  aut  incestis  aut  damnatis  were  not  to  be  considered  natu- 
rales, and  were  not  to  participate  in  the  benefit  of  the  new  law. 
Notwithstanding  that  exception,  the  Emperor,  in  the  exercise  of 
his  plenary  power,  was  in  use  to  legitimate  children  of  the  latter 
class  by  special  rescript.  What  was  given  to  one  species  of  ille- 
gitimates as  matter  of  legal  right,  was  only  extended  to  the  other 
as  matter  of  Imperial  grace. 

After  the  dissolution  of  the  Roman  Empire,  the  principle  of 
Justinian's  law  was  generally  adopted  by  Christian  States,  but  in 
course  of  time  it  became  subject,  in  different  countries,  to  various 
modifications  which  were  suggested  either  by  the  altered  condi- 
tion of  domestic  relations,  or  by  the  constitution  of  the  govern- 
ment. Under  the  new  civil  law  of  Europe,  concubinage  was  not 
recognised  as  a  legal  relation,  and  there  was  consequently  no  class 
of  children  precisely  corresponding  to  filii  naturales,  according 
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ClANTAB 


J.  C.  to  the  strict  acceptation  of  that  term  in  the  jurisprudence  of 
1887  Kome.  By  analogy,  the  illegitimate  offspring  of  parents  who 
were  free  to  marry  at  the  time  of  their  conception  and  birth  were 
regarded  as  naturales.  On  the  other  hand,  children  born  of  an 
incestuous  connection,  or  of  the  adulterous  intercourse  of  two 
married  persons,  or  of  a  solutus  and  a  conjugata,  were  not  so  re- 
garded, but  it  was  frequently  a  vexed  question  to  which  of  these 
classes  children  ex  eonjugato  et  soluta  belonged.  Legitimacy 
was  conferred  upon  both  classes,  with  this  difference,  that,  in  the 
case  of  natural  children,  legitimation  was  said  to  be  intra  ordi- 
nem,  or  in  terms  of  the  municipal  law,  and  was  generally  attended 
by  the  same  legal  consequences  ;  whereas,  in  the  case  of  those 
born  ex  damnato  coitu,  legitimation  was  extra  ordinem,  and 
dependent  on  the  will  of  the  autocratic  ruler,  who  could,  and  not 
unfrequently  did,  qualify  his  act  by  reservations  which  protected 
the  interest  of  heirs  lawfully  born. 

It  does  not  seem  to  admit  of  doubt  that  after  the  island  of 
Malta  was  granted  by  Charles  the  Fifth  to  the  Knights  of  St.  John? 
the  Grand  Master  of  the  Order  became  Imperator,  in  the  fullest 
sense  of  the  word.  During  the  eighteenth  century  there  are 
instances  of  his  exercising  the  power  of  legitimation,  and  in  1784 
the  Code  Eohan,  which  still  forms  the  basis  of  the  municipal  law 
of  Malta,  was  enacted  by  the  Grand  Master  whose  name  it  bears, 
with  the  advice  of  his  council.  When  Malta,  in  1800,  became  a 
British  possession,  Her  Majesty's  Governor  administered  the  law 
of  legitimation,  of  which  the  case  of  Paolo  Antonio  Ciantar, 
already  referred  to,  is  an  example.  By  an  ordinance  dated  the 
25th  of  May,  1814,  the  governor  reconstituted  the  civil  and 
criminal  tribunals  of  the  island,  and,  inter  alia,  declared  that  the 
Third  Hall  of  the  Civil  Court  should  in  future  "  perform  all  acts 
of  voluntary  jurisdiction  hitherto  performed  by  the  civil  judge, 
or  by  the  government,  on  a  petition  from  the  party  and  a  report 
from  the  civil  judge."  It  is  in  virtue  of  the  jurisdiction  so  con- 
ferred upon  them  that  the  judges  of  the  Third  Hall  now  exercise 
the  power  of  sanctioning  acts  of  legitimation. 

It  was  conceded  in  argument  by  the  appellant's  counsel,  and 
it  really  does  not  admit  of  serious  dispute,  that  in  deciding  the 
present  case  effect  must  in  the  first  instance  be  given  to  the 
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municipal  law,  as  it  is  to  be  found  in  the  Code  Kohan  and  in  J.  C. 
Maltese  precedents.  If  the  municipal  law  does  not  furnish  suffi-  1887 
cient  grounds  for  a  satisfactory  decision,  then,  and  in  that  event  gera 
only,  it  becomes  legitimate  to  refer  to  the  principles  of  the  ciam'tai 

common  or  civil  law.    The  Code  Kohan  specially  enacts  (vol.  1,   

c.  8,  §  37)  that  in  cases  for  which  the  municipal  law  has  made  no 
provision,  or  no  adequate  provision,  recourse  must  be  had  to  the 
common  law. 

The  argument  addressed  to  us  on  behalf  of  the  appellant  may 
be  summed  up  in  these  propositions :  that,  according  to  the  civil 
law,  and  also  according  to  the  municipal  law  of  Malta,  the  re- 
spondent was  natus  ex  nefario  coitu,  so  that  his  legitimation 
could  not  be  obtained  in  ordinary  course  of  law,  but  required  a 
special  dispensation  from  the  sovereign  authority ;  that,  assum- 
ing the  legitimation  of  bastards  who  were  nefarii  to  have  been 
within  the  competency  of  the  supreme  authority  in  Malta  prior 
to  1814,  no  such  dispensing  power  was  given  to  the  Third  Hall 
of  the  Civil  Court  by  the  ordinance  of  that  year ;  that  assuming 
the  Court  to  have  had  the  power  of  granting  legitimation  to  the 
respondent,  he  is  nevertheless  by  law  incapable  of  taking  the 
estates  settled  by  the  will  of  Paolo  Ciantar,  in  prejudice  of  the 
substitution  to  the  testator's  nearest  next  of  kin  ;  and  lastly,  that 
the  authority  of  the  Court  was  surreptitiously  obtained  by  Paolo 
Antonio  Ciantar  in  1839,  and  that  the  decree  and  notarial  act  of 
legitimation  are  therefore  null.  All  these  points  were  fully  and 
ably  argued  by  Sir  Walter  Phillimore  and  Mr.  Digby.  Copious 
reference  was  made  by  counsel  to  treatises  on  the  civil  law  by 
Italian,  Spanish,  French,  and  Dutch  jurists  of  eminence,  and 
.also  to  the  decisions  of  the  Kota  Romana.  At  the  conclusion  of 
the  argument  for  the  appellant,  their  Lordships  were  clearly  of 
opinion  that  the  case  depends  upon  the  municipal  law  of  Malta, 
and  that  the  judgment  appealed  from  is  in  strict  accordance  w  ith 
that  law.  It  is  not  necessary  to  rely  upon  the  common  law  ; 
although  in  forming  an  opinion  upon  the  case  their  Lordships 
have  been  much  indebted  to  the  learned  Judges  of  the  Second 
Hall  for  the  learning  and  ability  with  which  they  have  discussed 
the  numerous  civil  law  authorities  which  counsel  brought  under 
their  notice. 
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J.  Gi         There  are  in  the  papers  before  us  two  instances  of  legitimation 
1887       by  the  Grand  Master,  of  children  whose  parents  were  not  free  to 
qera      marry,  taken  from  the  Maltese  Kecords,  before  the  promulgation 
Jtamtae     °^  ^e  ^°^G  R°nan-    One  °f  these  is  the  case,  in  17 53,  of  Marco 

  Antonio  Borg,  the  son  of  Dr.  Martino  Formosa  born  ex  damnato 

coitu,  who  was  declared  to  have  the  same  rights  of  succession  to 
his  father,  as  a  legitimate  and  natural  son  procreated  of  lawful 
marriage,  exceptis  bonis  ex  fideicommisso  provenientibus,  ne 
legitimis  et  ex  legitimo  matrimonio  procreatis  ad  ilia  vocatis 
praejudicium  inferatur.  The  other  is  the  case,  in  1771,  of  Anna 
Maria,  the  illegitimate  daughter  of  Andrea  Dibarro,  a  married 
man,  by  a  single  woman ;  and  to  her  also  were  granted  all  the 
privileges  allowed  by  law  to  natural  and  legitimate  children,  in 
so  far  as  concerned  her  father's  estate,  exceptis  bonis  fideicom- 
misso subjectis.  The  reservation  attached  to  the  grant  of  legi- 
timation in  these  cases  indicates  that,  but  for  the  exception,  the 
legitimated  child  would  have  become  naturalis  et  legitimus  for 
all  purposes  of  succession,  and  would  have  taken  as  its  father's 
legal  heir,  by  substitution  as  well  as  ab  intestato. 

The  Code  Eohan  does  not  prescribe  the  mode  of  procedure 
with  a  view  to  the  legitimation  of  children  born  illegitimate ; 
that  was  left  to  the  operation  of  the  law  as  it  then  stood.  But 
provision  is  made  by  sect.  60  of  book  4,  c.  1,  with  regard  to  the 
effect  of  future  grants  of  legitimation  by  the  Grand  Master, 
expressed  in  general  terms,  upon  the  interests  of  substitutes 
under  fideicommissa  or  entails.  In  order  to  appreciate  the 
meaning  of  sect.  60,  it  is  necessary  to  refer  to  the  context  of  the 
preceding  sects.  57,  58,  and  59.  These  clauses  are  as  follows : — 
Sect.  57 :  "  It  shall  not  be  permitted  to  parents  to  give,  leave 
by  will,  or  in  any  other  manner  whatsoever  cause  to  pass  out  of 
their  substance  to  legitimated  children  more  than  the  smallest 
portion  that  shall  fall  to  any  one  of  their  children,  grandchildren, 
and  great  grandchildren,  legitimate  and  natural  born  of  lawful 
marriage." 

Sect.  58  :  "  Then  to  children  who  are  natural,  spurious,  or  in 
any  other  way  whatever  illegitimate,  if  there  are  legitimate  and 
natural  children,  alimony  must  be  left  by  will,  and  in  default  of 
legitimate  and  natural  children,  or  of  their  descendants,  also 
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legitimate  and  natural,  it  shall  be  lawful  to  devise  to  them  one  J.  C. 
half  of  the  estate,  and  the  other  half  shall  go  to  such  ascendants  1887 
or  other  relations  as  are  poor  and  next  of  kin,  the  rule  of  sue-  qeea 
cession  ab  intestato  being  observed,  if  there  be  such  relations,  ClAJ!TA 
and  failing  them,  it  shall  be  lawful  to  leave  by  will  to  the  said  — - 
illegitimate  children  the  entire  estate  to  the  exclusion  of  others." 

Sect.  59 :  "  Parents  will  also  be  bound  to  leave  by  will  to 
incestuous,  adulterous,  and  similar  children  what  is  necessary  for 
their  aliment." 

Sect.  60 :  "  Any  legitimation  whatever  of  the  children  men- 
tioned in  the  foregoing  sects.  57  and  58  that  shall  be  granted  by 
us  shall  always  be,  and  be  understood  to  be,  granted  without  any 
prejudice  to  legitimate  and  natural  children,  in  respect  also  of 
such  property  as  is  subject  to  entail  founded  by  an  ascendant  or 
a  collateral." 

It  appears  to  their  Lordships  to  be  clear,  in  the  first  place, 
that,  as  pointed  out  by  the  learned  judges  in  the  Court  below, 
legitimated  children  are,  in  sects.  57  and  58,  dealt  with  as 
"legitimi  et  naturales."  Otherwise  there  would  have  been  no 
occasion  for  introducing,  in  sect.  57,  the  words  "  born  of  lawful 
marriage  "  in  order  to  distinguish  children  legitimate  by  birth 
from  children  having  the  status  of  legitimacy  by  force  of  rescript. 
Then  to  hold  that,  in  sect.  58,  children  legitimati  are  not  in- 
cluded in  the  expression  "  legitimate  and  natural "  would,  in  the 
case  of  parents  who  had  legitimated  children  and  no  lawfully 
born  offspring,  give  one  half  of  their  estate  to  needy  next  of  kin 
by  force  of  law,  and  enable  the  parents  to  devise  the  remaining 
half  to  their  bastard  issue,  to  the  entire  exclusion  of  the  legiti- 
mati. It  was  unnecessary  to  repeat  the  qualifying  expression 
"  born  of  lawful  marriage  "  in  sect.  60,  where  the  context  plainly 
shews  that  legitimated  children  are  contrasted  with  those  who 
are  legitimate  by  birth. 

In  the  second  place,  it  is,  in  the  opinion  of  their  Lordships, 
equally  clear  that  the  provisions  of  sect.  60  apply  to  bastards  of 
every  denomination,  who  may  be  admitted  by  rescript  t>>  the 
status  of  legitimacy.  In  that  section,  the  recipients  of  the 
benefit  of  legitimation  are  described  as  "the  children  mentioned 
in  the  "foregoing  sects.  57  and  58."    Sect.  57  simply  mentions 
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J.  0.  "  legitimated  children,"  or,  in  other  words,  all  legitimated 
1887  children.  Sect.  58  makes  mention,  not  only  of  children  who 
Geea  are  natural  or  spurious  (a  definition  which  would  not  have  ex- 
hausted the  category  of  bastards),  but  of  those  who  are  "  in  any 
other  way  whatever  illegitimate."  Now  "  illegitimate  "  is  not  a 
term  confined  to  any  particular  class  of  bastards,  it.  includes 
every  child  born  out  of  lawful  wedlock,  irrespective  of  the 
character  of  the  connection  to  which  it  owes  its  birth. 

In  the  third  place,  their  Lordships  are  satisfied  that  the  pro- 
visions of  sect.  60,  with  respect  to  property  entailed  by  an 
ascendant  or  collateral,  were  merely  intended  to  protect  the 
interests  of  the  lawfully  procreated  descendants  of  the  same 
parent  in  a  question  with  his  legitimated  children,  and  that  they 
were  not  intended  to  prevent  the  legitimated  children  from 
taking  under  an  entail,  as  his  heirs  legitimi  et  naturales,  in  pri- 
ority to  his  collateral  heirs.  The  limitations  of  a  fidei-commissum 
may  nevertheless  be  so  expressed  as  to  exclude  from  succession 
children  not  born  in  lawful  wedlock,  and  in  that  case  collateral 
heirs  must  be  preferred  to  descendants  legitimati,  not  under  the 
provisions  of  sect.  60,  but  by  force  of  the  limitation.  In  cases 
where  the  terms  of  the  entail  do  not  exclude  them,  the  Code 
Kohan  by  plain  implication  recognises  the  legal  right  of  legiti- 
mati to  take  as  substitutes,  failing  lawfully  begotten  issue  of 
their  parent.  Sect.  60  is  not  intelligible  except  upon  the 
assumption  that  by  the  law  of  Malta  the  legitimatus  had  that 
right,  and  that,  in  order  to  give  a  preference,  in  entailed  succes- 
sion, to  the  issue  of  his  parents'  lawful  marriage,  express  legisla- 
tion was  necessary.  The  enactments  of  sect.  60  annex  to  every 
subsequent  act  of  legitimation  an  implied  restriction  of  the 
legitimated  child's  rights  of  succession,  which,  prior  to  1784, 
would,  if  the  Grand  Master  had  thought  proper  to  enforce  it,  have 
been  inserted  in  his  fiat  authorizing  the  Act.  Indeed,  the  enact- 
ments go  farther  than  that,  because  they  convey  to  the  lieges  of 
Malta  the  intimation  that  in  future  the  Grand  Master  will  grant 
legitimation  in  terms  of  the  Code,  and  upon  no  other  condition. 

In  these  circumstances,  it  is  not  remarkable  that  not  a  single 
instance  has  been  produced  of  legitimation  per  rescriptum  prin- 
cipis  after  the  enactment  of  the  Code  Eohan,  in  which  a  salvo 
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jure  clause  has  been  inserted,  as  in  the  previous  cases  of  Marco      J.  c. 
Antonio  Formosa  and  Anna  Maria  Dibarro.    In  cases  occurring  1887 
under  the  Code,  legitimation  seems  to  have  been  invariably  (^ERA 
granted  in  terms  of  law;  and  the  decree  of  the  Court  legitimat-  qiantai 

ing  the  respondent  forms  no  objection  to  that  rule.  He  is  simply   

declared  to  be  legitimate  "  for  all  the  effects  of  law,  and  in  the 
best  possible  way  known  to  the  law." 

That  it  was  the  practice  of  the  British  Governor  of  Malta,  and 
afterwards  of  the  Third  Hall  of  the  Civil  Court,  to  confer  the 
status  and  privileges  of  legitimacy  (so  far  as  allowed  by  the 
code),  upon  children  born,  like  the  appellant,  ex  uxorato  et 
soluta,  is  attested  by  the  cases  which  have  been  put  in  evidence. 
In  point  of  fact,  the  Governor  and  the  Court,  have,  in  such  cases, 
successively  exercised  the  same  power  of  conferring  legitimacy 
which  admittedly  belonged  to  the  Grand  Master.  The  respon- 
dent and  his  father  Paolo  Antonio  were  illegitimates  of  the  same 
class.  Whatever  may  have  been  the  case  in  regard  to  the  respon- 
dent, it  is  obvious  that  the  whole  circumstances  of  his  father's 
birth  were  known  to  the  civil  judge,  to  whom  the  petition  of 
Paolo  Ciantar  was  referred  for  inquiry.  The  learned  judge 
reported  in  favour  of  the  application,  upon  the  special  ground 
that  "such  a  benefit  is  not  in  these  days  customarily  denied 
either  to  spurious,  adulterous,  or  even  to  incestuous  children ;" 
and  acting  upon  that  advice  the  governor  granted  the  prayer  of 
the  petition.  It  also  appears  that  His  Excellency  had  previously, 
in  December,  1809,  granted  legitimation  to  the  child  of  Vincenzo 
Mattei,  a  married  man,  the  mother  being  unmarried. 

After  the  transfer  of  jurisdiction,  it  is  proved  that  the  Court  in 
the  exercise  of  its  new  functions  legitimated,  "  in  the  terms  pre- 
scribed by  the  municipal  law,"  two  more  of  Vincenzo  Mattel's 
children,  bastards  of  the  same  class,  and  by  the  same  mother,  the 
one  in  February,  1815,  and  the  other  in  June,  1820.  On  the 
23rd  of  June,  1824,  the  Court  granted  the  like  privilege,  in  terms 
of  law,  to  Marianna  Naudi,  the  daughter  of  an  unmarried  man 
and  a  married  woman,  and  therefore  an  adulterous  child,  there 
being,  in  the  case  of  such  illicit  connection,  what  the  civilians 
term  invasio  tori.  In  April,  1887,  upon  the  petition  of  Marian- 
tonia,  the  wife  of  Vincenzo  Mattei,  no  less  than  three  of  her 
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j.  o.  adulterous  issue  were  legitimated  in  terms  of  the  municipal  laws ; 
1887  and,  in  the  same  year,  a  similar  favour  was  extended  to  the 
bastard  children  of  married  women  in  the  three  other  cases  of 
Luigi  Tedesco,  Salvatore  Ellul,  and  Filippo  Manicolo. 

These  cases  are  conclusive  in  regard  to  the  practice  followed 
by  the  Court  between  1814  and  1839  ;  but  it  is  a  necessary  con- 
sequence of  the  appellant's  argument  that,  in  every  one  of  them, 
the  Court  exceeded  its  jurisdiction,  and  usurped  the  sovereign 
authority  of  the  State.  Their  Lordships  are  unable  to  come 
to  that  conclusion.  If  the  granting  of  legitimation  to  children 
in  the  position  of  the  respondent  had  been  a  matter  wholly 
dependent  upon  the  arbitrary  exercise  of  imperial  power,  it 
might  have  been  plausibly  contended  that  the  right  was  a  prero- 
gative of,  and  could  not  be  severed  from  the  supreme  authority. 
But  that  was  not  the  case  in  Malta.  An  application  for  the  legi- 
timation of  a  child,  whether  born  ex  conjugato  et  soluta  or  of 
two  persons  free  to  marry,  was  a  quasi  judicial  proceeding,  and 
was  disposed  of  by  the  heacl  of  the  state,  upon  well  recognised 
considerations,  and  with  the  assistance  and  advice  of  a  judge 
of  the  Civil  Court.  Power  or  jurisdiction  of  that  kind  may,  with 
perfect  propriety,  and  without  any  violation  of  constitutional 
principles,  be  delegated  to  a  Court  of  Justice.  Their  Lordships 
do  not  doubt  that  the  exercise  of  such  jurisdiction  was  within  the 
competency  of  the  Governor  of  Malta,  or  that  he  had  the  power 
to  transfer  it  to  the  Civil  Court.  In  their  opinion,  the  terms 
of  the  Ordinance  of  1814  are  so  framed  as  to  give  jurisdiction  to 
the  Court  in  the  case  of  every  petition  for  legitimate  rights, 
which,  according  to  previous  practice,  would  have  been  referred 
to  a  judge,  for  inquiry  and  report,  by  the  Grand  Master,  or 
the  Governor.  The  practice  of  remitting  to  a  judge  in  such 
cases  as  that  of  Anna  Maria  Dibarro  in  1771,  or  that  of  Paolo 
Antonio  Ciantar  in  1810,  being  sufficiently  established,  it  neces- 
sarily follows  that  in  1839  the  Court  had  jurisdiction  to  grant 
legitimation  to  the  respondent. 

Assuming,  in  the  meantime,  that  there  was  no  flaw  in  the  pro- 
ceedings, the  effect  of  the  decree  and  consequent  notarial  Act  of 
1839,  was  to  give  to  the  respondent  the  character  and  rights  of  a 
child  legitimus  et  naturalis,  so  far  as  permitted  by  the  municipal 
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law.    Upon  the  decease  of  his  father,  without  issue  lawfully      J.  C. 
born,  who  would  have  succeeded  in  priority  to  him  according  1887 
to  the  Code  Eohan,  the  respondent  became  entitled  to  take  under  gera 
the  fideicommissum  created  by  the  will  of  Paolo  Ciantar,  unless  ciantai 

it  were  shewn  to  have  been  the  intention  of  the  testator  to  exclude   

legitimated  children  from  his  succession.  The  will  contains  no 
expression  which  could  with  the  least  plausibility  be  construed  as 
indicating  an  intention  of  that  kind.  On  the  contrary,  the  testa- 
tor, in  gremio  of  the  instrument,  specially  refers  to  the  notarial 
act  by  which  he  carried  out  the  fiat  of  the  governor  legitimating 
Paolo  Antonio,  his  universal  heir ;  and,  in  that  act,  he  expressly 
declares  Paolo  Antonio  to  be  his  legitimate  and  natural  son..  The 
respondent,  at  the  time  of  his  father's  death,  was,  so  far  as  con- 
cerned legitimacy,  in  pari  casu  with  Paolo  Antonio  at  the  time 
the  will  was  made ;  and,  were  it  necessary  to  decide  the  point  for 
the  purposes  of  this  case,  it  would  be  difficult  to  hold  that  the 
testator,  whilst  he  by  reference  fully  recognised  his  own  legiti- 
mated son  as  filius  legitimes  et-naturalis,  intended  to  deny  to  a 
grandson  similarly  legitimated  the  character  of  a  legitimate  and 
natural  child. 

The  appellant's  argument,  founded  upon  alleged  irregularities 
in  the  proceedings  of  1839,  requires  a  brief  notice.  It  is  said  that 
the  nearest  next  of  kin  of  Paolo  Ciantar  ought  to  have  been  cited, 
and  that  the  fact  of  Paolo  Antonio  u being  a  married  man  ought 
to  have  been  disclosed ;  that  the  Court,  if  the  next  of  kin  had 
appeared  for  their  interest,  and  explained  the  circumstances  of 
the  respondent's  birth,  would,  in  all  probability,  have  inserted  a 
condition  in  the  decree,  in  order  to  prevent  their  right  of  succes- 
sion under  the  will  from  being  prejudiced  by  his  legitimation. 
That  opportunity  not  having  been  conceded  to  them,  it  was 
argued  that  the  respondent's  legitimation  must  be  treated  as 
surreptitious  and  void  in  law.  Put  a  petition  for  the  legitima- 
tion of  a  child  is  not  a  proceeding  in  foro  con  trad  ictoria.  It  is 
an  appeal  to  the  voluntary  jurisdiction  of  the  princeps  or  of 
the  Court,  whose  exercise  of  that  jurisdiction  is  governed  by  con- 
siderations derived  from  the  state  of  the  parents'  family  and 
the  interests  of  the  child  sought  to  be  legitimated.  No  case  has 
been  referred  to,  since  the  dato  of  the  Code  Rohan,  in  which 
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J.  C.  persons  whose  interests  might  be  affected  by  the  legitimation 
1887  were  cited  as  parties  or  have  appeared  for  their  interest.  The 
Gera  suggestion  that  the  Court  might  have  attached  a  condition  for 
the  protection  of  the  next  of  kin  does  not  commend  itself  to  their 
Lordships.  In  their  opinion,  the  Court  had  no  power  to  impose 
conditions  of  that  kind.  The  Ordinance  of  1814  gave  the  Court 
power  to  grant  legitimation  (as  it  has  been  in  use  to  do)  in  terms 
of  law,  or,  in  other  words,  to  grant  the  status  of  legitimacy, 
leaving  it  to  the  municipal  law  to  determine  what  its  effects  are 
to  be. 

Then,  as  to  the  alleged  non-disclosure  of  Paolo  Antonio's  mar- 
riage. The  fact  does  not  appear  in  the  petition  or  the  decree  of 
Court,  which,  together  with  the  notarial  act,  form  the  written 
record  of  the  proceedings.  The  decree  bears  that  the  Court,, 
before  granting  the  prayer  of  the  petition,  had  "obtained  the 
necessary  information,"  but  what  that  information  was  nowhere 
appears.  Presumably,  such  information  comprehended  full  de- 
tails as  to  the  position  of  the  father,  and  the  condition  of  the 
family  of  which  Paolo  Antonio,  then  an  infant  six  years  of  age,, 
was  about  to  be  made  a  Jegitimated  member.  It  is  impossible 
to  affirm  that  the  Court  was  in  ignorance  of  the  fact,  or  even 
that  it  was  probably  ignorant.  In  these  circumstances  their 
Lordships  are  of  opinion  that  the  presumption  omnia  rite  et 
solenniter  acta  applies.  It  would  be  contrary  to  all  principle  to 
set  aside  a  decree  affecting  status,  after  the  lapse  of  thirty-eight 
years,  upon  such  slender  and  conjectural  grounds.  Besides,, 
their  Lordships  are  by  no  means  satisfied  that,  if  it  were  substan- 
tively proved  that  the  Judge  who  gave  the  decree  had  no  know- 
ledge of  Paolo  Antonio's  marriage,  the  decree  ought  therefore  to 
be  set  aside.  Having  regard  to  the  precedents  already  referred 
to,  it  does  not  appear  to  their  Lordships  that  his  knowledge  of 
the  fact  would  have  raised  any  impediment  to  the  granting  of 
the  decree. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  that 
the  judgment  appealed  from  ought  to  be  affirmed,  and  this  appeal 
dismissed,  with  costs  to  be  paid  by  the  appellant. 

Solicitors  for  appellants :  Thomas  Cooper  &  Co. 
Solicitors  for  respondent :  Ward,  Mills,  Witham,  &  Lambert 
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BANK  OF  TOKONTO  .......    Defendant;      J-  c* 

IS 

LAMBE  Plaintiff.      Jun^%  f ' 

July  9. 

MERCHANTS'  BANK  OF  CANADA     .    .    Defendant  ;       —  . 

AND 

LAMBE   Plaintiff. 

CANADIAN  BANK  OF  COMMERCE    .    .    Defendant  ; 

AND 

LAMBE   .  Plaintiff. 

NORTH    BRITISH    MERCANTILE    IN-  ] 
SURANCE  COMPANY,  and  Others  .    .  J  I)efendantS; 

AND 

LAMBE   Plaintiff. 

ON  APPEAL  FEOM  THE  COURT  OF  QUEEN'S  BENCH  FOR  LOWER 
CANADA,  PROVINCE  OF  QUEBEC. 

Law  of  Canada — Distribution  of  Legislative  Poivers — British  North  America 
Act,  1867,  s.  91,  cl  2,  3,  15,  s.  92,  cl.  2— Direct  Taxation. 

Held,  that  Quebec  Act  45  Vict.  c.  22,  which  imposes  certain  direct  taxes 
on  certain  commercial  corporations  carrying  on  business  in  the  province, 
is  intra  vires  of  the  provincial  legislature. 

A  tax  imposed  upon  banks  which  carry  on  business  within  the  province, 
varying  in  amount  with  the  paid-up  capital  and  with  the  number  of  its 
offices,  whether  or  not  their  principal  place  of  business  is  within  the 
province,  is  direct  taxation  within  clause  2  of  sect.  92  of  the  British  North 
America  Act,  1867,  the  meaning  of  which  is  not  restricted  in  this  respect 
by  either  clause  2,  3,  or  15,  of  sect.  91. 

Similarly,  with  regard  to  insurance  companies  taxed  in  a  sum  specified 
by  the  Act. 

ThE  first  three  appeals  were  from  three  decrees  of  the  Court  of 
Queen's  Bench  (Jan.  23,  1885)  reversing  decrees  of  the  Superior 

*  Present: — Lord  Hobiiouse,  Loud  Macnachtkn,  Su;  1»  vrnes  PEACOCK,  Sir 
Richard  Baggallay,  and  Sir  Kichard  Couch. 
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J.  C.  Court  for  Lower  Canada  in  the  district  of  Montreal  (May  12, 
1887       1883)  ;  the  fourth  appeal  was  from  a  decree  of  the  Court  of 

Bank  of    Queen's  Bench  (Jan.  23,  1885)  affirming  a  decree  of  the  Superior 

Toronto     Court  (May  23,  1884). 

Lambe.  The  several  actions  were  brought  by  the  respondent  in  his 
capacity  of  license  inspector  for  the  revenue  district  of  Mont- 
real against  the  several  appellants  to  recover  the  amount  of 
certain  taxes  imposed  on  the  appellants  by  Quebec  Act,  45  Yict. 
c.  22.  With  the  fourth  action  thirty-seven  other  actions  by  the 
same  plaintiff  against  thirty-seven  other  insurance  companies 
had  been  consolidated.  The  question  in  all  the  cases  was 
whether  the  Act  in  question  was  valid,  which  depended  upon 
whether  it  was  within  the  powers  conferred  upon  the  provincial 
legislatures  by  the  British  North  America  Act  of  1867.  The 
four  appeals  were  not  heard  together;  but  as  the  question  in 
issue  was  the  same  their  Lordships  intimated  at  the  close  of  the 
appellant's  arguments  in  the  first  case  that  they  would  either 
deliver  judgment  therein  before  hearing  the  later  appeals  or 
reserve  judgment  until  they  had  heard  two  counsel  in  respect 
of  all  three  appeals. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

W.  H.  Kerr,  Q.C.  (Canada),  and  Kenelm  Digby,  for  the  ap- 
pellant in  the  first  appeal. 

Cohen,  Q.C,  and  W.  W.  Kerr,  for  the  appellant  in  the  second 
appeal. 

Blake,  Q.C.  (Canada),  and  Jeune,  in  the  third  appeal. 

W.  K  Kerr,  Q.C.  (Canada),  and  W.  W.  Kerr,  in  the  fourth 
appeal. 

Geoffrion,  Q.C.  (Canada),  and  Fullarton,  for  the  respondent  in 
all  the  appeals. 

Kerr,  Q.C,  and  Digby,  in  the  first  appeal  contended  that  the 
judgment  of  the  Supreme  Court  was  wrong,  and  that  45  Yict. 
c.  22,  was  void. 

The  question  of  its  validity  turns  on  (1)  the  construction  of 
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sect.  92  of  the  British  North  America  Act,  1867,  (2)  on  the      J.  c. 
further  question  whether  even  if  the  statute  is  prima  facie  within  1887 
the  powers  conferred  by  sect.  92  its  subject-matter  does  not     Bank  of 
belong  to  the  matters  exclusively  reserved  to  the  Dominion  parlia-  Toronto 
ment  by  sect.  91.    In  the  latter  case  the  provisions  of  sect.  92,  Lambe. 
if  construed  unfavourably  to  the  appellant,  are  overborne  by 
those  of  sect.  91,  and  the  statute  is  invalid.   Eeference  was  made 
to  Attorney-General  for  Quebec  v.  Queen  Insurance  Company  (1)  ; 
Citizens  Insurance  Company  v.  Parsons  (2)  ;  Dobie  v.  Temporalities 
Board  (3) ;  Russell  v.  The  Queen  (4)  ;  Hodge  v.  The  Queen  (5)  ; 
Gushing  v.  Dupuy  (6).  The  statute  is  not  within  the  powers  con- 
ferred by  sect-  92,  §  2,  for  the  following  reasons : — 

First,  the  taxation  sought  to  be  imposed  by  the  statute  is  not 
within  the  province.  The  bank  was  incorporated  by  the  Act  of 
the  parliament  of  Canada  prior  to  the  British  North  America  Act, 
namely,  by  18  Yict.  c.  205,  whereby  it  was  provided  that  the 
head  office  of  the  bank  should  be  at  Toronto  in  the  province  of 
Ontario :  see  subsequent  statutes  affecting  the  bank,  20  Yict. 
c.  160,  31  Yict.  c.  11,  33  Yict.  c.  11,  34  Yict.  c.  5.  It  is  ad- 
mitted that  far  the  greater  portion  of  the  capital  belongs  to 
persons  not  residing  in  the  province  of  Quebec.  The  provincial 
legislature  can  only  have  jurisdiction  to  impose  taxes  on  pro- 
perty situated  within  the  province,  or  on  persons  residing  within 
the  province.  No  other  sense  can  be  given  to  the  words  "  within 
the  province."  The  cases  decided  on  the  Income  Tax  Acts  shew 
that  the  corporation  in  the  present  case  cannot  be  considered  as 
"  within  the  province  :  "  Sulley  v.  Attorney-General  (7)  ;  Attorney- 
General  v.  Alexander  (8) :  Cesena  Sulphur  Co.  v.  Nicholson  (9) ; 
Gilbertson  v.  Fergusson  (10). 

Second,,  the  tax  is  not  a  "  direct  tax  "  within  the  meaning  of 
sect.  92,  §  2.  The  question  is,  what  did  the  legislature  in  1867 
mean  by  a  direct  tax.  The  tax  imposed  must  be  shewn  to  be  a 
direct  tax,  and  not  either  an  indirect  tax,  or  a  tax  falling  under 

(1)  3  App.  Cas.  1090.  (0)  5  App.  Gas.  409. 

(2)  7  App.  Cas.  9G.  (7)  5  H.  &  N.  711 ;  S.  C.  29  L.  J. 

(3)  7  App.  Cas.  13G.  (Ex.)  464. 

(4)  7  App.  Cas.  829.  (8)  Law  Rep.  10  Ex.  'JO. 

(5)  9  App.  Cas.  177.  (9)  1  Ex.  D,  428. 

(10)  5  Ex.  D.  57 ;  S.  C.  7  Q.  13.  1).  562. 
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J.  C.  neither  class  :  see  Mill's  Political  Economy,  book  v.,  ch.  5.  The 
1887  tax  is  a  tax  on  the  right  or  privilege  of  carrying  on  the  business 
Bank  of  01  banking  in  the  province  and  being  a  tax  on  a  particular  busi- 
Toronto  negg  ag  mus^  ultimately  be  paid  by  the  customers  of  the 
Lambe.  bank :  see  Mill's  Political  Economy,  book  v.,  ch.  3  ;  Smith's 
Wealth  of  Nations,  book  v.,  ch.  2 ;  Eawcett's  Manual  of  Political 
Economy,  book  iv.,  ch.  3 ;  Littre,  Diet.  s.  v.  Contributions.  This 
is  the  test  adopted  in  Attorney-General  for  Quebec  v.  Queen  Insur- 
ance Company  (1) ;  Attorney-General  for  Quebec  v.  Beed  (2). 
One  of  the  principal  characteristics  of  a  direct  tax  is  its  gener- 
ality— falling  on  all  persons  alike.  It  is  in  this  sense  that  the 
term  is  used  in  the  American  constitution  :  see  Hylton  v.  United 
States  (3) ;  Veazie  Bank  v.  Fenno  (4).  Eurther,  the  provisions 
of  the  British  North  America  Act  shlew  that  it  was  not  intended 
to  include  a  tax  of  this  kind  in  the  class  of  direct  taxes.  It  is  in 
the  nature  of  a  license  tax,  as  mentioned  in  sect.  92,  §  9,  taxes  of 
that  kind  not  being  classed  by  the  legislature  as  direct  taxes  : 
see,  too,  Severn  v.  The  Queen  (5),  where  the  judges  held  unani- 
mously that  a  license  tax  was  not  a  direct  tax.  The  examination 
of  the  provisions  of  the  British  North  America  Act  and  of  other 
English  statutes  contained  in  the  judgment  of  Dorion,  C.J., 
in  the  Court  below,  shews  that  the  tax  would,  according  to  the 
views  of  the  English  legislature,  be  regarded  as  a  license  or  excise 
tax,  at  all  events  for  the  purpose  of  collection,  and  that  it  was  not 
intended  to  include  any  such  taxes  in  the  term  "  direct  taxes  " 
in  sect.  92,  §  2. 

Lastly,  the  subject-matter  of  the  statute  falls  clearly  within 
sect.  91,  and  therefore  even  if  within  the  words  of  sect.  92  the 
powers  of  the  Dominion  are  to  prevail  over  the  powers  of  the 
Province. 

By  sect.  91,  §  2,  the  regulation  of  trade  and  commerce ;  §  3,  the 
raising  of  money  by  any  mode  or  system  of  taxation  ;  §  14,  the 
Currency  and  coinage  ;  §  15,  banking  and  incorporation  of  banks  ; 
§  19,  interest :  §  20,  legal  tender,  are  reserved  for  the  exclusive 
jurisdiction  of  the  Dominion  legislature.     The  Dominion  has 


(1)  3  App.  Cas.  1090. 

(2)  10  App.  Cas.  141. 

(3)  3  Dallas,  171. 


(4)  8  Wallace,  534. 

(5)  2  Supreme  Court  of  Canada 
Eep.  p.  70. 
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exercised  these  powers  by  incorporating  and  regulating  banks,      J.  C. 
providing  for  the  amount  of  the  debts  which  they  may  incur,  the  1887 
amount  of  reserve  which  they  must  hold  in  Dominion  notes,  and    bavk  of 
for  the  circulation  of  Dominion  notes :  see  Statutes  of  Canada,  ToEON'TO 
18  Yict.  c.  205 ;  34  Yict.  c.  5,  §§  14,  15,  16 ;  49  Yict.  c.  6.    It  is  Lambe. 
submitted  that  it  is  impossible  for  the  Dominion  legislature  to 
exercise  these  powers  if  banks  as  such  are  subject  to  taxation  by 
the  provincial  legislatures.     "  The  power  to  tax  involves  the 
power  to  destroy  :"  see  McCulloch  v.  Maryland  (1) ;  Osborn  v. 
United  States  Bank  (2) ;  'Railroad  Co.  v.  Peniston  (3) ;  Kent's 
Commentaries  (by  Holmes),  vol.  i.  p.  426. 

Cohen,  Q.C.,  and  Blake,  Q.C.,  were  subsequently  heard  for  the 
appellants  in  the  other  cases  in  compliance  with  the  above 
intimation  from  their  Lordships. 

The  counsel  for  the  respondent  were  not  called  upon. 

The  judgment  of  their  Lordships  was  delivered  by  1887 

LOED  HOBHOUSE  I —  July  9. 

These  appeals  raise  one  of  the  many  difficult  questions  which 
have  come  up  for  judicial  decision  under  those  provisions  of  the 
British  North  America  Act,  1867,  which  apportion  legislative 
powers  between  the  parliament  of  the  Dominion  and  the  legis- 
latures of  the  Provinces.  It  is  undoubtedly  a  case  of  great  con- 
stitutional importance,  as  the  appellants'  counsel  have  earnestly 
impressed  upon  their  Lordships.  But  questions  of  this  class  have 
been  left  for  the  decision  of  the  ordinary  Courts  of  law,  which 
must  treat  the  provisions  of  the  Act  in  question  by  the  same 
methods  of  construction  and  exposition  which  they  apply  to 
■other  statutes.  A  number  of  incorporated  companies  are  resist- 
ing payment  of  a  tax  imposed  by  the  legislature  of  Quebec,  and 
four  of  them  are  the  present  appellants.  It  will  be  convenient 
first  to  deal  with  the  case  of  the  Bank  of  Toronto,  which  was 
.argued  first. 

In  the  year  1882  the  Quebec  legislature  passed  a  statute 

(1)  4  Whcaton,  436.  (-)  9  Wheaton,  738. 

(3)  18  Wallace,  5. 
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J.  c.      entitled  "  An  Act  to  impose  certain  direct  taxes  on  certain  com- 
1887       mercial  corporations."    It  is  thereby  enacted  that  every  bank 
Bankof    carrying  on  the  business  of  banking  in  this  province ;  every 
Toronto    insurance  company  accepting  risks  and  transacting  the  business 
Lambe.     of  insurance  in  this  province ;   every  incorporated  company 
carrying  on  any  labour,  trade,  or  business  in  this  province ;  and 
a  number  of  other  specified  companies,  shall  annually  pay  the 
several  taxes  thereby  imposed  upon  them.    In  the  case  of  banks 
the  tax  imposed  is  a  sum  varying  with  the  paid  up-capital,  and 
an  additional  sum  for  each  office  or  place  of  business. 

The  appellant  bank  was  incorporated  in  the  year  1855  by  an 
Act  of  the  then  parliament  of  Canada.  Its  principal  place  of 
business  is  at  Toronto,  but  it  has  an  agency  at  Montreal.  Its 
capital  is  said  to  be  kept  at  Toronto,  from  whence  are  trans- 
mitted the  funds  necessary  to  carry  on  the  business  at  Montreal. 
The  amount  of  its  capital  at  present  belonging  to  persons  resi- 
dent in  the  province  of  Quebec,  and  the  amount  disposable  for 
the  Montreal  agency,  are  respectively  much  less  than  the  amount 
belonging  to  other  persons  and  the  amount  disposable  else- 
where. 

The  bank  resists  payment  of  the  tax  in  question  on  the  ground 
that  the  Quebec  legislature  had  no  power  to  pass  the  statute 
which  imposes  it.  Mr.  Justice  Eainville  sitting  in  the  Superior 
Court  took  that  view,  and  dismissed  an  action  brought  by  the 
government  officer,  who  is  the  respondent.  The  Court  of  Queen's 
Bench,  by  a  majority  of  three  judges  to  two,  took  the  contrary 
view,  and  gave  the  plaintiff  a  decree.  The  case  comes  here  on 
appeal  from  that  decree  of  the  Court  of  Queen's  Bench. 

The  principal  grounds  on  which  the  Superior  Court  rested  its 
judgment  were  as  follows  : — That  the  tax  is  an  indirect  one  ;  that 
it  is  not  imposed  within  the  limits  of  the  province  ;  that  the 
parliament  has  exclusive  power  to  regulate  banks  ;  that  the  pro- 
vincial legislature  can  tax  only  that  which  exists  by  their  autho- 
rity or  is  introduced  by  their  permission ;  and  that  if  the  power 
to  tax  such  banks  as  this  exists,  they  may  be  crushed  out  by  it, 
and  so  the  power  of  the  parliament  to  create  them  may  be 
nullified.  The  grounds  stated  in  the  decree  of  the  Queen's 
Bench  are  two,  viz.,  that  the  tax  is  a  direct  tax,  and  that  it  is 
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also  a  matter  of  a  merely  local  or  private  nature  in  the  province,      J.  C. 
and  so  falls  within  class  16  of  the  matters  of  provincial  legisla-  1887 
tion.    It  has  not  been  contended  at  the  bar  that  the  provincial    Bank  of 
legislature  can  tax  only  that  which  exists  on  their  authority  or  Toronto 
permission.    And  when  the  appellants'  counsel  were  proceeding  Lambe, 
to  argue  that  the  tax  did  not  fall  within  class  16,  their  Lordships 
intimated  that  they  would  prefer  to  hear  first  what  could  be 
said  in  favour  of  the  opposite  view.    All  the  other  grounds  have 
been  argued  very  fully,  and  their  Lordships  must  add  very  ably, 
at  the  bar. 

To  ascertain  whether  or  no  the  tax  is  lawfully  imposed,  it  will 
be  best  to  follow  the  method  of  inquiry  adopted  in  other  cases. 
First,  does  it  fall  within  the  description  of  taxation  allowed  by 
class  2  of  sect.  92  of  the  Federation  Act,  viz.,  "  Direct  taxation 
within  the  province  in  order  to  the  raising  of  a  revenue  for  pro- 
vincial purposes  ?"  Secondly,  if  it  does,  are  we  compelled  by 
anything  in  sect.  91  or  in  the  other  parts  of  the  Act  so  to  cut 
down  the  full  meaning  of  the  words  of  sect.  92  that  they  shall 
not  cover  this  tax  ? 

First,  is  the  tax  a  direct  tax  ?  For  the  argument  of  this  ques- 
tion the  opinions  of  a  great  many  writers  on  political  economy 
have  been  cited,  and  it  is  quite  proper,  or  rather  necessary,  to 
have  careful  regard  to  such  opinions,  as  has  been  said  in  previous 
cases  before  this  Board.  But  it  must  not  be  forgotten  that  the 
question  is  a  legal  one,  viz.,  what  the  words  mean,  as  used  in  this 
statute  ;  whereas  the  economists  are  always  seeking  to  trace  the 
effect  of  taxation  throughout  the  community,  and  are  apt  to  use 
the  words  "  direct,"  and  "  indirect,"  according  as  they  find  that 
the  burden  of  a  tax  abides  moie  or  less  with  the  person  who  first 
pays  it.  This  distinction  is  illustrated  very  clearly  by  the 
quotations  from  a  very  able  and  clear  thinker,  the  late  Mr.  Faw- 
cett,  who,  after  giving  his  tests  of  direct  and  indirect  taxation, 
makes  remarks  to  the  effect  that  a  tax  may  bo  made  direct  or 
indirect  by  the  position  of  the  taxpayers  or  by  private  bargains 
about  its  payment.  Doubtless,  such  remarks  have  their  value  in 
an  economical  discussion.  Probably  it  is  trim  of  erery  indirect 
tax  that  some  persons  are  both  the  first  and  the  final  payers  of 
it  ;  and  of  every  direct  tax  that  it  affects  persons  other  than  the 
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j.  c,      first  payers ;  and  the  excellence  of  an  economist's  definition  will 
1887      be  measured  by  the  accuracy  with  which  it  contemplates  and 
BaniTof    embraces  every  incident  of  the  thing  defined.    But  that  very 
Tokonto    excellence  impairs  its  value  for  the  purposes  of  the  lawyer.  The 
Lambe     legislature  cannot  possibly  have  meant  to  give  a  power  of  taxation 
valid  or  invalid  according  to  its  actual  results  in  particular  cases. 
It  must  have  contemplated  some  tangible  dividing  line  referable 
to  and  ascertainable  by  the  general  tendencies  of  the  tax  and  the 
common  understanding  of  men  as  to  those  tendencies. 

After  some  consideration  Mr.  Kerr  chose  the  definition  of  John 
Stuart  Mill  as  the  one  he  would  prefer  to  abide  by.  That  defini- 
tion is  as  follows  : — 

"  Taxes  are  either  direct  or  indirect.  A  direct  tax  is  one  which 
is  demanded  from  the  very  persons  who  it  is  intended  or  desired 
should  pay  it.  Indirect  taxes  are  those  which  are  demanded  from 
one  person  in  the  expectation  and  intention  that  he  shall  indem- 
nify himself  at  the  expense  of  another;  such  are  the  excise  or 
customs. 

"  The  producer  or  importer  of  a  commodity  is  called  upon  to 
pay  a  tax  on  it,  not  with  the  intention  to  levy  a  peculiar  contri- 
bution upon  him,  but  to  tax  through  him  the  consumers  of  the 
commodity,  from  whom  it  is  supposed  that  he  will  recover  the 
amount  by  means  of  an  advance  in  price." 

It  is  said  that  Mill  adds  a  term — that  to  be  strictly  direct  a 
tax  must  be  general ;  and  this  condition  was  much  pressed  at  the 
bar.  Their  Lordships  have  not  thought  it  necessary  to  examine 
Mill's  works  for  the  purpose  of  ascertaining  precisely  what  he 
does  say  on  this  point ;  nor  would  they  presume  to  say  whether 
for  economical  purposes  such  a  condition  is  sound  or  unsound  ; 
but  they  have  no  hesitation  in  rejecting  it  for  legal  purposes.  It 
would  deny  the  character  of  a  direct  tax  to  the  income  tax  of  this 
country,  which  is  always  spoken  of  as  such,  and  is  generally 
looked  upon  as  a  direct  tax  of  the  most  obvious  kind;  and  it 
would  run  counter  to  the  common  understanding  of  men  on  this 
subject,  which  is  one  main  clue  to  the  meaning  of  the  legislature. 

Their  Lordships  then  take  Mill's  definition  above  quoted  as  a 
fair  basis  for  testing  the  character  of  the  tax  in  question,  not  only 
because  it  is  chosen  by  the  Appellant's  counsel,  nor  only  because 
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it  is  that  of  an  eminent  writer,  nor  with  the  intention  that  it      J.  C. 
should  be  considered  a  binding  legal  definition,  but  because  it  1887 
seems  to  them  to  embody  with  sufficient  accuracy  for  this  pur-    bank  oi 
pose  an  understanding  of  the  most  obvious  indicia  of  direct  and  To*ONT^ 
indirect  taxation,  which  is  a  common  understanding,  and  is  likely  Lambe. 
to  have  been  present  to  the  minds  of  those  who  passed  the  Fede- 
ration Act. 

Now  whether  the  probabilities  of  the  case  or  the  frame  of  the 
Quebec  Act  are  considered,  it  appears  to  their  Lordships  that  the 
Quebec  legislature  must  have  intended  and  desired  that  the  very 
corporations  from  whom  the  tax  is  demanded  should  pay  and  finally 
bear  it.    It  is  carefully  designed  for  that  purpose.    It  is  not  like 
a  customs'  duty  which  enters  at  once  into  the  price  of  the  taxed 
commodity.    There  the  tax  is  demanded  of  the  importer,  while 
nobody  expects  or  intends  that  he  shall  finally  bear  it.  •  All 
scientific  economists  teach  that  it  is  paid,  and  scientific  finan- 
ciers intend  that  it  shall  be  paid,  by  the  consumer;  and  even 
those  who  do  not  accept  the  conclusions  of  the  economists 
maintain  that  it  is  paid,  and  intend  it  to  be  paid,  by  the 
foreign  producer.    Nobody  thinks  that  it  is,  or  intends  that  it 
shall  be,  paid  by  the  importer  from  whom  it  is  demanded.  But 
the  tax  now  in  question  is  demanded  directly  of  the  bank 
apparently  for  the  reasonable  purpose  of  getting  contributions 
for  provincial  purposes  from  those  who  are  making  jDrofits  by 
provincial  business.    It  is  not  a  tax  on  any  commodity  which  the 
bank  deals  in  and  can  sell  at  an  enhanced  price  to  its  customers. 
It  is  not  a  tax  on  its  profits,  nor  on  its  several  transactions.   It  is 
a  direct  lump  sum,  to  be  assessed  by  simple  reference  to  its  paid- 
up  capital  and  its  places  of  business.    It  may  possibly  happen 
that  in  the  intricacies  of  mercantile  dealings  the  bank  may  find 
a  way  to  recoup  itself  out  of  the  pockets  of  its  Quebec  customers, 
gut  the  way  must  be  an  obscure  and  circuitous  one,  the  amount 
of  recoupment  cannot  bear  any  direct  relation  to  the  amount  of 
tax  paid,  and  if  the  bank  does  manage  it,  the  result  will  not  im- 
probably disappoint  the  intention  and  desire  of  the  Quebec  Govern- 
ment.    For  these  reasons  their  Lordships  hold  the  tax  to  be 
direct  taxation  within  class  2  of  sect.  92  of  the  Federation  Act. 
There  is  nothing  in  the  previous  decisions  on  the  question  of 
Vol.  XII.  3         2  T 
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J.  0.  direct  taxation  which  is  adverse  to  this  view.  In  the  case  of 
1887  Queen  Insurance  Co.  (1)  the  disputed  tax  was  imposed  under 
Bank  of  cover  of  a  license  to  be  taken  out  by  insurers.  But  nothing  was 
Ioeonto  |Q  ke  pa-^  directly  on  the  license,  nor  was  any  penalty  imposed 
Lambe.  upon  failure  to  take  one.  The  price  of  the  license  was  to  be  a 
percentage  on  the  premiums  received  for  insurances,  each  of 
which  was  to  be  stamped  accordingly.  Such  a  tax  would  fall 
within  any  definition  of  indirect  taxation,  and  the  form  given  to 
it  was  apparently  with  the  view  of  bringing  it  under  class  9  of 
sect.  92,  which  relates  to  licenses.  In  Reed's  Case  (2)  the  tax 
was  a  stamp  duty  on  exhibits  produced  in  courts  of  law,  which  in 
a  great  many,  perhaps  most,  instances  would  certainly  not  be 
paid  by  the  person  first  chargeable  with  it.  In  Severn's  Case  (3) 
the  tax  in  question  was  one  for  licences  which  by  a  law  of  the 
legislature  of  Ontario  were  required  to  be  taken  for  dealing  in 
liquors.  The  Supreme  Court  held  the  law  to  be  ultra  vires, 
mainly  on  the  grounds  that  such  licences  did  not  fall  within 
class  9  of  sect.  92,  and  that  they  were  in  conflict  with  the  powers 
of  parliament  under  class  2  of  sect.  91.  It  is  true  that  all  the 
judges  expressed  opinions  that  the  tax,  being  a  licence  duty,  was 
not  a  direct  tax.  Their  reasons  do  not  clearly  appear,  but,  as  the 
tax  now  in  question  is  not  either  in  substance  or  in  form  a  licence 
duty,  further  examination  of  that  point  is  unnecessary. 

The  next  question  is  whether  the  tax  is  taxation  within  the 
province.  It  is  urged  that  the  bank  is  a  Toronto  corporation, 
having  its  domicil  there,  and  having  its  capital  placed  there; 
that  the  tax  is  on  the  capital  of  the  bank  ;  that  it  must  therefore 
fall  on  a  person  or  persons,  or  on  property,  not  within  Quebec. 
The  answer  to  this  argument  is  that  class  2  of  sect.  92  does  not 
require  that  the  persons  to  be  taxed  by  Quebec  are  to  be  domi- 
ciled or  even  resident  in  Quebec.  Any  person  found  within  the 
province  may  legally  be  taxed  there  if  taxed  directly.  This 
bank  is  found  to  be  carrying  on  business  there,  and  on  that 
ground  alone  it  is  taxed.  There  is  no  attempt  to  tax  the  capital 
of  the  bank,  any  more  than  its  profits.  The  bank  itself  is  directly 
ordered  to  pay  a  sum  of  money;  but  the  legislature  has  not 
chosen  to  tax  every  bank,  small  or  large,  alike,  nor  to  leave  the 

(1)  3  App.  Cas.  1090.  (2)  10  App.  Cas.  141. 

(3)  2  Sup.  Court  of  Canada,  70. 
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amount  of  tax  to  be  ascertained  by  variable  accounts  or  any      J.  C. 
uncertain  standard.    It  has  adopted  its  own  measure,  either  of  1887 
that  which  it  is  just  the  banks  should  pay,  or  of  that  which  they    bank  of 
have  means  to  pay,  and  these  things  it  ascertains  by  reference  to  rioK°NTO 
facts  which  can  be  verified  without  doubt  or  delay.    The  banks  Lambb. 
are  to  pay  so  much,  not  according  to  their  capital,  but  according 
to  their  paid-up  capital,  and  so  much  on  their  places  of  business. 
Whether  this  method  of  assessing  a  tax  is  sound  or  unsound, 
wise  or  unwise,  is  a  point  on  which  their  Lordships  have  no 
opinion,  and  are  not  called  on.  to  form  one,  for  as  it  does  not  carry 
the  taxation  out  of  the  province  it  is  for  the  Legislature  and  not 
for  Courts  of  Law  to  judge  of  its  expediency. 

Then  is  there  anything  in  sect.  91  which  'operates  to  restrict 
the  meaning  above  ascribed  to  sect.  92  ?  Class  3,  certainly  is  in 
literal  conflict  with  it.  It  is  impossible  to  give  exclusively  to  the 
Dominion  the  whole  subject  of  raising  money  by  any  mode  of 
taxation,  and  at  the  same  time  to  give  to  the  provincial  legis- 
latures, exclusively  or  at  all,  the  power  of  direct  taxation  for 
provincial  or  any  other  purposes.  This  very  conflict  between 
the  two  sections  was  noticed  by  way  of  illustration  in  the  case 
of  Parsons  (1).  Their  Lordships  there  said  (2) :  "  So  6  the 
raising  of  money  by  any  mode  or  system  of  taxation  '  is  enume- 
rated among  the  classes  of  subjects  in  sect.  91  ;  but,  though  the 
description  is  sufficiently  large  and  general  to  include  *  direct 
taxation  within  the  province,  in  order  to  the  raising  of  a  revenue 
for  provincial  purposes,'  assigned  to  the  provincial  legislatures  by 
sect.  92,  it  obviously  could  not  have  been  intended  that,  in  this 
instance  also,  the  general  power  should  override  the  particular 
one."  Their  Lordships  adhere  to  that  view,  and  hold  that,  as 
regards  direct  taxation  within  the  province  to  raise  revenue  for 
provincial  purposes,  that  subject  falls  wholly  within  the  jurisdic- 
tion of  the  provincial  legislatures. 

It  has  been  earnestly  contended  that  the  taxation  of  banks 
would  unduly  cut  down  the  powers  of  the  parliament  in  relation 
to  matters  falling  within  class  2,  viz.  the  regulation  of  trade  and 
commerce ;  and  within  class  15,  viz.,  banking,  and  the  incorpo- 
ration of  banks.    Their  Lordships  think  that  this  contention 

(1)  7  App.  Cas.  9G.  (2)  7  App.  Cas.  108. 
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J.  0.  gives  far  too  wide  an  extent  to  the  classes  in  question.  They 
1887  cannot  see  how  the  power  of  making  banks  contribute  to  the 
Bank  of  public  objects  of  the  provinces  where  they  carry  on  business  can 
Toronto  g  interfere  at  all  with  the  power  of  making  laws  on  tbe  subject 
Lambe.  0f  banking,  or  with  the  power  of  incorporating  banks.  The 
words  "  regulation  of  trade  and  commerce  "  are  indeed  very 
wide,  and  in  Severn's  Case  (1)  it  was  the  view  of  the  Supreme 
Court  that  they  operated  to  invalidate  the  licence  duty  which  was 
there  in  question.  But  since  that  case  was  decided  the  question 
has  been  more  completely  sifted  before  the  Committee  in  Par- 
son's Case  (2),  and  it  was  found  absolutely  necessary  that  the 
literal  meaning  of  the  words  should  be  restricted,  in  order  to- 
afford  scope  for  powers  which  are  given  exclusively  to  the  provin- 
cial legislatures.  It  was  there  thrown  out  that  the  power  of  re- 
gulation given  to  the  parliament  meant  some  general  or  interpro- 
vincial  regulations.  No  further  attempt  to  define  the  subject  need 
now  be  made,  because  their  Lordships  are  clear  that  if  they  were 
to  hold  that  this  power  of  regulation  prohibited  any  provincial 
taxation  on  the  persons  or  things  regulated,  so  far  from  restrict- 
ing the  expressions,  as  was  found  necessary  in  Parson  s  Case  (2), 
they  would  be  straining  them  to  their  widest  conceivable  extent. 

Then  it  is  suggested  that  the  legislature  may  lay  on  taxes  so 
heavy  as  to  crush  a  bank  out  of  existence,  and  so  to  nullify 
the  power  of  parliament  to  erect  banks.  But  their  Lordships 
cannot  conceive  that  when  the  Imperial  Parliament  conferred 
wide  powers  of  local  self-government  on  great  countries  such  as 
Quebec,  it  intended  to  limit  them  on  the  speculation  that  they 
would  be  used  in  an  injurious  manner.  People  who  are  trusted 
with  the  great  power  of  making  laws  for  property  and  civil 
rights  may  well  be  trusted  to  levy  taxes.  There  are  obvious 
reasons  for  confining  their  power  to  direct  taxes  and  licences, 
because  the  power  of  indirect  taxation  would  be  felt  all  over  the 
Dominion.  But  whatever  power  falls  within  the  legitimate 
meaning  of  classes  2  and  9,  is,  in  their  Lordships'  judgment,  what 
the  Imperial  Parliament  intended  to  give ;  and  to  place  a  limit 
on  it  because  the  power  may  be  used  unwisely,  as  all  powers  may, 
would  be  an  error,  and  would  lead  to  insuperable  difficulties,  in 
the  construction  of  the  Federation  Act.  . 

(1)  2.  Sup.  Court  of  Canada,  70.  (2)  7  App.  Cas.  96. 
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Their  Lordships  have  been  invited  to  take  a  very  wide  range  j.  c. 
on  this  part  of  the  case,  and  to  apply  to  the  construction  of  the  1337 
Federation  Act  the  principles  laid  down  for  the  United  States  BvxTof 
by  Chief  Justice  Marshall.  Every  one  would  gladly  accept  the  Toronto 
guidance  of  that  great  judge  in  a  parallel  case.  But  he  was  Lambe. 
dealing  with  the  constitution  of  the  United  States.  Under  that 
constitution,  as  their  Lordships  understand,  each  state  may  make 
laws  for  itself,  uncontrolled  by  the  federal  power,  and  subject 
only  to  the  limits  placed  by  law  on  the  range  of  subjects  within 
its  jurisdiction.  In  such  a  constitution  Chief  Justice  Marshall 
found  one  of  those  limits  at  the  point  at  which  the  action  of  the 
state  legislature  came  into  conflict  with  the  power  vested  in 
Congress.  The  appellant  invokes  that  principle  to  support  the 
conclusion  that  the  Federation  Act  must  be  so  construed  as  to 
allow  no  power  to  the  provincial  legislatures  under  sect*.  92, 
which  may  by  possibility,  and  if  exercised  in  some  extravagant 
way,  interfere  with  the  objects  of  the  Dominion  in  exercising 
their  powers  under  sect.  91.  It  is  quite  impossible  to  argue 
from  the  one  case  to  the  other.  Their  Lordships  have  to  con- 
strue the  express  words  of  an  Act  of  Parliament  which  makes  an 
elaborate  distribution  of  the  whole  field  of  legislative  authority 
between  two  legislative  bodies,  and  at  the  same  time  provides  for 
the  federated  provinces  a  carefully  balanced  constitution,  under 
which  no  one  of  the  parts  can  pass  laws  for  itself  except  under 
the  control  of  the  whole  acting  through  the  Governor-General. 
And  the  question  they  have  to  answer  is  whether  the  one  body  or 
the  other  has  power  to  make  a  given  law.  If  they  find  that  on 
the  due  construction  of  the  Act  a  legislative  power  falls  within 
sect.  92,  it  would  be  quite  wrong  of  them  to  deny  its  existence 
because  by  some  possibility  it  may  be  abused,  or  may  limit  the 
range  which  otherwise  would  be  open  to  the  Dominion  par- 
liament. 

It  only  remains  to  refer  to  some  of  the  grounds  taken  by  the 
learned  judges  of  the  Lower  Courts,  which  have  been  strongly 
objected  to  at  the  Bar.  Great  importance  has  been  attached  to 
French  authorities  who  lay  down  that  the  impot  des  patentes, 
which  is  a  tax  on  trades,  and  which  may  possibly  have  afforded 
hints  for  the  Quebec  law,  is  a  direct  tax.  And  it  has  been  sug- 
gested that  the  provincial  legislatures  possess  powers  of  legisla- 
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j.  o.  tion  either  inherent  in  them,  or  dating  from  a  time  anterior  to- 

1887  the  Federation  Act  and  not  taken  away  by  that  Act.  Their 

Bankof  Lordships  have  not  thought  it  necessary  to  call  on  the  respon- 

Tokonto  dents'  counsel,  and  therefore  possibly  have  not  heard  all  that 

Lambe.  may  be  said  in  support  of  such  views.    But  the  judgments 

Merchants'  below  are  so  carefully  reasoned,  and  the  citation  and  discussion 

Canada  °^  tnem  nere  nas  ^een  so       an(^  elaborate,  that  their  Lordships 

v-  feel  justified  in  expressing  their  present  dissent  on  these  points. 

— —  They  cannot  think  that  the  French  authorities  are  useful  for 

La^be  anything  but  illustration.    And  they  adhere  to  the  view  which 

Canadian  ]jas  a]_wayS  been  taken  bv  this  Committee,  that  the  Federation 
Bank  of  j  j 

Commeece.   Act  exhausts  the  whole  range  of  legislative  power,  and  that  what- 
North      ever  is  not  thereby  given  to  the  provincial  legislatures  rests  with 
,£™  the  parliament. 

Insurance  Co.  The  result  is  that,  though  not  wholly  for  the  same  reasons, 
Lambe,  their  Lordships  agree  with  the  Court  of  Queen's  Bench.  And 
they  will  humbly  advise  Her  Majesty  to  affirm  their  decree,  and 
to  dismiss  the  appeal  of  the  Bank  of  Toronto. 

The  other  three  cases  possess  no  points  of  distinction  in  favour 
of  the  appellants.  That  of  the  Canadian  Bank  of  Commerce  is 
exactly  parallel.  The  Merchants'  Bank  of  Canada  has  its  prin- 
cipal place  of  business  in  Montreal,  and  to  that  extent  loses  the 
benefit  of  one  of  the  arguments  urged  in  favour  of  the  other 
banks.  The  insurance  company  is  taxed  in  a  sum  specified  by 
the  Quebec  Act,  and  not  with  reference  to  its  capital,  and  so- 
loses  the  benefit  of  one  of  the  arguments  urged  in  favour  of  the 
banks.  The  cases  have  been  treated  as  substantially  identical  in 
the  Courts  below,  and  their  Lordships  will  take  the  same  course 
with  respect  to  all  of  them. 

The  appellants  in  each  case  must  pay  the  costs  of  the  appeal. 

Solicitors  for  the  Bank  of  Toronto :  Ingle,  Cooper,  &  Holmes. 
Solicitors  for  the  Merchants'  Bank  of  Canada :  Hewlett  & 
Preston. 

Solicitors  for  the  Canadian  Bank  of  Commerce:  Champion,. 
Robinson,  &  Toole. 

Solicitors  for  the  Insurance  Company :  Hollams,  Son,  & 
Coward,. 

Solicitors  for  the  respondent :  Simpson,  Hammond,  &  Co. 
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[PEIVY  COUNCIL.] 

JSTOKTH-WEST  TKANSPOKTATION  COM- 
PANY, LIMITED,  and  JAMES  HUGHES 
BEATTY   


J.  0.* 

Defendants  :  1887 


June  23,  24, 
28,  30 ; 

AND  July  21. 


HENKY  BEATTY,  on  behalf  of  himself 
and  Others  


Plaintiff. 


ON  APPEAL  FROM  THE  SUPEEME  COUET  OF  CANADA. 

Sale  hy  Director  to  Company — Ratification  at  General  Meeting — Vendor's  Bight 
to  vote  as  Shareholder. 

Where  a  voidable  contract,  fair  in  its  terms  and  within  the  powers  of  the 
company,  had  been  entered  into  by  its  directors  with  one  of  their  number 
as  sole  vendor : — 

Held,  that  such  vendor  was  entitled  to  exercise  his  voting  power  as  a 
shareholder  in  general  meeting  to  ratify  such  contract ;  his  doing  so  could 
not  be  deemed  oppressive  by  reason  of  his  individually  possessing  a 
majority  of  votes,  acquired  in  a  manner  authorized  by  the  constitution  of 
the  company. 

APPEAL  from  a  decree  of  the  Supreme  Court  (April  9,  1886) 
reversing  a  decree  of  the  Court  of  Appeal,  Ontario  (April  17, 
1885),  and  affirming  a  decree  of  the  Ontario  Chancery  Division 
(May  6,  1884)  which  set  aside  the  sale  in  question  by  the  appel- 
lant James  Hugh  Beatty,  to  the  company.  The  judgment  of 
the  Chancellor  at  Toronto  is  reported  in  6  Ontario  Bep.,  300. 
The  main  question  in  the  case  was  whether  a  shareholder  in  a 
company  is  entitled  to  vote  at  a  meeting  of  the  company  on 
a  question  in  which  he  is  personally  interested. 

The  facts  of  the  case  are  stated  in  the  judgment  of  their 
Lordships. 

The  judgment  of  the  First  Court  (19  Jan.  1S84)  was  to  this 
effect : — 

"All  suspicions  of  fraud  or  unfair  dealings  may  be  discarded 

*  Present: — Lord  Hobiiousk,  Sir  BARNES  Peacock,  SlB  RlOHAED  Bagg  allay, 
and  Sir  IUchaud  Couch. 
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J.  C.      and  the  question  resolves  itself  into  one  of  purely  equitable 
1887      law,  that  is,  whether  the  purchase  from  the  director  having  been 
Noeth-West  submitted  to  the  body  of  the  shareholders  and  adopted  by  a 
tTon  Company  majority  °f  votes  it  is  open  for  the  dissentient  plaintiff  to  undo 

v>        the  sale  by  the  intervention  of  the  Court.     One  important 

Beatty. 

  element  to  be  considered  is  that  the  majority  was  secured  by 

reason  of  the  votes  upon  ,  the  shares  held  by  the  .vendor  without 
which  the  result  would  have  been  adverse  to  the  purchase." 

After  examining  the  English  authorities  the  Chancellor  con- 
cluded: "My  judgment  proceeds  upon  the  ground  that  the 
vendor's  fiduciary  position  incapacitates  him  from  coercing  the 
minority  by  means  of  a  majority  secured  by  his  own  vote  in  his 
own  favour,  without  regard  to  the  fairness  or  unfairness  of  the 
transaction.  There  has  been  no  valid  ratification  by  the  com- 
pany." 

The  Court  of  Appeal  (Hagarty,  C.J.,  Burton  and  Osier,  JJ.), 
unanimously  reversed  this  decree.  They  agreed  with  the  Court 
below  in  holding  that  the  case  was  "free  from  imputation  of 
fraud  or  collusion."  But  they  held  in  effect  that  there  was  uo 
principle  of  equity  to  prevent  the  defendant,  James  Hughes 
Beatty,  exercising  his  rights  as  a  shareholder  and  voting  as  a 
shareholder  in  favour  of  the  purchase,  although  he  had  a  personal 
interest  in  such  purchase. 

The  Supreme  Court  of  Canada  (Bitchie,  C.J.,  Fournier,  Henry, 
Taschereau  and  Gwynne,  JJ.),  unanimously  reversed  this  decree 
and  restored  that  of  the  First  Court. 

The  Chief  Justice  held  that  the  defendant  J.  H.  Beatty  by 
reason  of  his  position  as  director  of  the  company  could  not  vote 
at  the  shareholders'  meeting  for  the  confirmation  of  the  bye-law 
authorizing  a  sale  from  himself  to  the  company.  Fournier,  J., 
agreed  with  the  Chancellor.  Henry  and  Taschereau,  JJ.,  held 
that  the  bye-law  was  improperly  passed  at  the  directors'  meeting, 
because  the  appellant  J.  H.  Beatty  voted  for  it,  and  that  for  this 
reason  the  bye-law  was  illegal  and  incapable  of  confirmation. 
Gwynne,  J.,  held  that  "the  defendant  James  Hughes  Beatty 
upon  the  vote  for  the  adoption  of  the  bye-law  gave  291  votes, 
which,  together  with  15  other  votes  given  by  three  of  the  other 
directors,  constituted  the  whole  number,  namely,  306  votes  given 
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in  favour  of  the  bye-law,  and  the  purchase  of  the  steamer.    The      J.  c. 
rotes  given  against  the  bye-law  and  the  purchase  were  289  in  1887 
number.    The  bye-law  was  thus  carried  and  the  purchase  made  north- West 
by  the  votes  of  the  defendant  James  Hughes  Beatty,  himself  ^^o°l?Ixy 
alone,  acting  in  the  double  and  conflicting  characters  of  vendor 
and  vendee.    The  defendant  could  no  more  in  this  manner  act  in 
such  double  and  conflicting  characters  than  he  could  as  director. 
He  can  no  more  by  his  possession  of  291  shares  out  of  600 
compel  the  holders  of  the  other  289  shares  to  purchase  his 
property  against  their  will  at  his  price,  at  a  meeting  of  share- 
holders, than  he  could  do  so  by  his  casting  voice  at  the  board 
of  directors." 


Sir  B.  E.  Webster,  A.G.,  and  Jeune,  for  the  appellants,  contended 
that  the  judgment  of  the  Court  of  Appeal  was  correct,  and 
that  of  the  Supreme  Court  should  be  reversed.  The  fiduciary 
position  of  J.  H.  Beatty  as  director  had,  it  was  submitted, 
nothing  to  do  with  the  question.  His  vote  as  shareholder  at 
the  general  meeting  was  the  thing  in  dispute,  whether  he  was 
prevented  from  giving  it  on  a  matter  in  which  he  was  personally 
interested.  As  for  his  voting  for  the  bye-law  at  the  directors' 
meeting  it  had  no  other  object  or  effect  than  that  of  bring- 
ing the  matter  before  a  general  meeting.  At  the  most  it  was 
voidable  and  not  void,  and  the  question  was  as  to  the  validity 
of  its  ratification,  and  that  depended  upon  the  validity  of  the 
appellant's  vote  as  a  shareholder.  There  is  no  principle  of  equity 
why  a  shareholder  should  be  disqualified  from  voting  at  a  general 
meeting,  or  why  his  vote  should  be  examined  and  disallowed, 
except  for  fraud.  The  disqualification  of  directors  results  from 
their  agency.  The  shareholders  are  principals.  In  this  case  if 
the  majority  were  interested  in  the  vessel  sold,  the  minority  wore 
interested  in  a  competing  line  and  had  interests  adverse  to  the 
company ;  and  the  validity  of  their  votes  might  also  on  the 
respondent's  contention  be  examined  on  the  ground  of  personal 
interest.  The  motives  of  shareholders  for  their  votes  cannot  be 
inquired  into.  If  there  is  no  fraud  they  are  free  to  exercise 
their  own  judgment  as  they  please,  and  that  exercise  cannot  be 
called  in  question  by  other  shareholders.    Reference  was  made 
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J.  C.      to  Pender  v.  Lushington  (1) ;  M'Dougatt  v.  Gardiner  (2) ;  East 

1887      Pant  Du  United  Lead  Mining  Company  v.  Merryweather  (3) ; 

NoETBhWEST  Mason  v.  Harris  (4). 
Tkanspokta- 

tion  Company  g-r  jforace  J)avey}  Q.C.,  and  Bremner,  for  the  respondent,  con- 
Beatty.  tended  that  the  decree  of  the  Supreme  Court  was  right.  They 
denied  that  there  was  any  contract  at  all :  Aberdeen  'Railway  Com- 
pany v.  Blakie  (5)  ;  Ex  parte  Lacey  (6).  As  to  ratification,  it  is 
not  a  question  of  ratification  by  a  majority,  but  by  the  appellant 
individually.  Pender  v.  Lushington  (1)  only  decides  that  a  share- 
holder has  a  right  to  vote  and  that  his  motives  cannot  be 
examined.  Here  it  is  not  a  question  of  the  shareholder's  motives, 
but  of  the  character  and  effect  of  the  resolution  passed :  Menier 
v.  Hooper's  Telegraph  Works  (7)  ;  East  Pant  Du  Mining  Company 
v.  Merryweather  (8).  The  cases  shew  that  you  cannot  question 
the  shareholder's  right  to  vote,  but  none  of  them  shew  that  an 
interested  vote  can  bind  the  minority.  In  Menier 's  Case  (7)  the 
majority  suffered  a  particular  damage  different  from  that  of  the 
minority,  and  it  was  held  that  the  latter  were  not  bound  by  the 
resolution  carried  by  the  former.  See  also  Lindley  on  Partner- 
ship, pp.  598-609 ;  Const  v.  Harris  (9).  In  this  case,  too,  the 
shareholder  whose  votes  are  impeached  was  a  director,  and  it  was 
his  own  sale  of  his  own  property  which  was  the  subject  of  a  reso- 
lution which  was  carried  by  his  own  vote.  The  sale  was  made 
by  himself  as  director,  and  confirmed  by  himself  as  shareholder, 
and  it  was  contrary  to  equity  that  it  should  be  upheld :  Benson  v. 
Heathorn  (10).  The  shareholders  had  a  right  to  the  protection 
and  help  of  the  directors,  and  to  their  unbiased  judgment  on  the 
contract ;  deprived  of  that  right,  the  majority  could  not  bind  the 
minority  in  confirming  such  contract.  The  company  have  passed 
a  resolution  giving  the  majority  a  portion  of  the  property  of  the 
company.  The  minority  is  placed  in  a  most  unfair  position 
owing  to  a  technical  breach  of  trust,  and  its  interests  are  sacri- 
ficed in  a  way  which  the  Court  will  not  sanction  even  if  the  case 

(1)  6  Ch.  D.  73.  (6)  6  Yes.  625. 

(2)  1  Ch.  D.  13.  (7)  Law  Eep.  9  Ch.  350. 

(3)  2  H.  &  M.  254.  (8)  2  H.  &  M.  254. 

(4)  11  Ch.  D.  107.  (9)  T.  &  E.  496,  518. 

(5)  1  Macq.  461.  (10)  1  Y.  &  C.  Ch.  326. 
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falls  short  of  actual  fraud  :  McDougall  v.  Gardiner  (1) ;  Mason  v.  J.  C. 
Harris  (2) ;  Atwool  v.  Merryweather  (3).  1887 

North- West 

Jeune  replied.  transporta- 
tion Company 
v. 

July  21.    The  judgment  of  their  Lordships  was  delivered  by  Beatty. 
Sir  Bichard  Baggallay  : — 

The  action,  in  which  this  appeal  has  been  brought,  was  com- 
menced on  the  31st  of  May,  1883,  in  the  Chancery  Division  of 
the  High  Court  of  Justice  of  Ontario.  The  plaintiff,  Henry 
Beatty,  is  a  shareholder  in  the  North- West  Transportation  Com- 
pany, Limited,  and  he  sues  on  behalf  of  himself  and  all  other 
shareholders  in  the  company,  except  those  who  are  defendants. 
The  defendants  are  the  company  and  five  shareholders,  who,  at 
the  commencement  of  the  action,  were  the  directors  of  the  com- 
pany. The  claim  in  the  action  is  to  set  aside  a  sale  made  to  the 
company  by  James  Hughes  Beatty,  one  of  the  directors,  of  a 
steamer  called  the  United  Empire,  of  which  previously  to  such  sale 
he  was  sole  owner. 

The  general  principles  applicable  to  cases  of  this  kind  are  well 
established.  Unless  some  provision  to  the  contrary  is  to  be 
found  in  the  charter  or  other  instrument  by  which  the  company 
is  incorporated,  the  resolution  of  a  majority  of  the  shareholders, 
duly  convened,  upon  any  question  with  which  the  company  is 
legally  competent  to  deal,  is  binding  upon  the  minority,  and 
consequently  upon  the  company,  and  every  shareholder  has  a 
perfect  right  to  vote  upon  any  such  question,  although  he  may 
have  a  personal  interest  in  the  subject-matter  opposed  to,  or 
different  from,  the  general  or  particular  interests  of  the  company. 

On  the  other  hand,  a  director  of  a  company  is  precluded  from 
dealing,  on  behalf  of  the  company,  with  himself,  and  from  enter- 
ing into  engagements  in  which  he  has  a  personal  interest  conflict- 
ing, or  which  possibly  may  conflict,  with  the  interests  of  those 
whom  he  is  bound  by  fiduciary  duty  to  protect ;  and  this  rule  is 
as  applicable  to  the  case  of  one  of  several  directors  as  to  a  manag- 
ing or 'sole  director.    Any  such  dealing  or  engagement  may, 

(1)  1  Oh.  D.  13.  (2)  11  Ch.  D.  107. 

(3)  Law  Pu  p.  6  Bq,  164,  a. 
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J.  C.      however,  be  affirmed  or  adopted  by  the  company,  provided  such 
1887       affirmance  or  adoption  is  not  brought  about  by  unfair  or  improper 
Nobth-Wbst  means,  and  is  not  illegal  or  fraudulent  or  oppressive  towards  those 

tion  Comply  shareholders  wno  oppose  it. 

v-  The  material  facts  of  the  case  are  not  now  in  dispute. 1 
Beatty.  . 
  The  company  was  incorporated  under  the  provisions'  of  the 

Canada  Joint  Stock  Companies  Letters  Patent  Act  of  1869.  By 

its  charter,  dated  the  5th  of  March,  1877,  it  was  authorized  to 

carry  on  business  in  the  province  of  Ontario,  and  to  construct, 

acquire,  and  maintain  steam,  sailing,  and  other  vessels  for  the 

conveyance  of  passengers  and  goods  over  the  navigable  waters 

within  or  bordering  upon  the  Dominion  of  Canada,  to  and  from 

any  foreign  ports,  with  power,  amongst  other  things,  to  sell, 

charter  or  dispose  of  any  of  such  vessels,  and  to  make  contracts 

with  any  person  or  corporation  whatever. 

By  sects.  16, 18,  and  22  of  the  Act  of  1869,  it  was  provided  that 
the  affairs  of  every  company  incorporated  under  its  provisions 
should  be  managed  by  a  board  of  directors,  the  major  part  of 
whom  should  at  all  times  be  resident  in  Canada,  and  subjects  of 
Her  Majesty,  and  that  the  directors  should  have  power  to  make 
for  the  company  any  description  of  contract  into  which  the  com- 
pany might  by  law  enter,  and  from  time  to  time  to  make  bye-laws 
not  contrary  to  law,  but  every  bye-law  so  made,  unless  in  the 
meantime  confirmed  at  a  general  meeting  duly  called  for  that 
purpose,  should  only  have  force  until  the  next  annual  meeting  of 
the  company,  and,  in  default  of  confirmation  thereat,  should,  at 
and  from  that  time  only,  cease  to  have  force ;  and  the  powers 
conferred  upon  the  directors  by  sect.  22  were  made  subject  to  a 
proviso  that  one  fourth  part  in  value  of  the  shareholders  of  the 
company  should  at  all  times  have  the  right  to  call  a  special 
meeting  for  the  transaction  of  any  business  specified  in  such 
written  requisition  and  notice  as  they  might  issue  to  that  effect. 

By  bye-laws,  made  in  March,  1877,  and  duly  confirmed,  it  was 
provided  that  the  affairs  of  the  company  should  be  managed  by 
a  board  of  five  directors;  that  the  qualification  for  a  director 
should  be  the  holding  of  five  shares  in  the  company  ;  that  every 
shareholder  should  have  as  many  votes  as  he  had  shares  in  the 
company  ;  that  the  annual  meetings  should  be  held  on  the  first 


VOL.  XII.] 


AND  PKIYY  COUNCIL. 


595 


Wednesday  in  February  in  each  year  ;  and  that  at  such  meetings  J.  c. 
the  directors  should  be  annually  elected,  retiring  directors  being  1887 
eligible  for  re-election.  North- West 

The  company  commenced  business  shortly  after  its  incorpora-  ^o^QS™p^y 
tion,  and  acquired  for  its  purposes  a  fleet  of  several  steamers.    In  v. 
the  autumn  of  1882,  one  of  its  steamers,  the  Asia,  was  lost,  and  _ — 
another,  the  Sovereign,  was  deemed  unsuitable  for  the  company's 
business.    At  this  time  the  steamer  United  Empire  was  in  process 
of  building  for  the  defendant  James  Hughes  Beatty,  and  was 
approaching  completion  ;  the  contract  for  her  construction  had 
been  entered  into  in  December,  1880,  and  she  was  in  fact  com- 
pleted on  the  20th  of  May,  1883,  a  few  days  before  the  commence- 
ment of  the  action.    The  acquisition  of  the  United  Empire  by  the 
company  had  been  suggested  to  the  directors  and  had  been  the 
subject  of  consideration  by  them  arid  others  interested  in  the 
company  as  early  as  the  close  of  the  year  1881  ;  the  loss  of  the 
Asia  led  to  the  matter  being  further  considered,  and  the  sale  to 
the  company  was  brought  about  in  the  following  manner. 

The  annual  meeting  for  the  year  1883  was  held  on  the  7th  of 
February,  and,  at  such  meeting,  the  defendants  were  elected 
directors  for  the  ensuing  year;  at  the  same  meeting,  a  discussion 
took  place  as  to  the  suggestedfpurchase  of  the  United  Empire, 
and  it  was  resolved  that  a  special  meeting  of  the  shareholders 
should  be  held  on  the  16th  for  the  purpose^f  having  submitted 
to  them  a  bye-law  for  the  purchase  of  the  steamer  United  Empire, 
and  also  to  consider  the  advisability  of  selling  the  steamer 
Sovereign. 

At  a  meeting  of  the  directors  held  on  the  10th  of  February, 
1883,  and  at  which  all  the  directors  except  the  defendant  William 
Beatty  were  present,  it  was  resolved  that  a  bye-law,  which  was 
read  to  the  meeting,  for  the  purchase  of  the  United  Empire  should 
pass.  It  is  unnecessary  to  refer  in  detail  to  the  terms  in  which 
this  bye-law  was  expressed ;  it  is  sufficient  to  state  that,  after 
reciting  an  agreement  between  the  company  and  the  defendant 
James  Hughes  Beatty,  that  the  company  should  buy  and  the 
defendant  should  sell  the  steamer  United  Empire  for  the  sum  of 
$125,000,  to  be  in  part  paid  in  cash  and  in  part  secured,  as 
therein  mentioned,  it  was  [enacted  that  the  company  should 
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J.  C.       purchase  the  steamer  from  the  defendant  upon  those  terms,  with 
1887       various  directions  for  giving  effect  to  the  terms  of  the  contract. 
North-West     The  agreement  recited  in  the  bye-law  was  executed  at  the 
TToTc=;^me  meeting. 

Beatty        ^  a  meeting  °f  shareholders,  held,  as  arranged,  on  the  16th  of 

  February,  1883,  the  bye-law  which  had  been  enacted  by  the 

directors  was  read  by  the  secretary,  and,  after  being  modified  in 
its  terms,  with  respect  to  the  price,  was  adopted  by  a  majority  of 
votes. 

The  United  Empire,  on  her  completion,  was  delivered  to  the 
company,  and  has  ever  since  been  employed  in  the  ordinary 
business  of  the  company. 

It  is  proved  by  uncontradicted  evidence,  and  is  indeed  now 
substantially  admitted,  that  at  the  date  of  the  purchase  the  ac- 
quisition of  another  steamer  to  supply  the  place  of  the  Asia  was 
essential  to  the  efficient  conduct  of  the  company's  business  ;  that 
the  United  Empire  was  well  adapted  for  that  purpose  ;  that  it  was 
not  within  the  power  of  the  company  to  acquire  any  other  steamer 
equally  well  adapted  for  its  business ;  and  that  the  price  agreed 
to  be  paid  for  the  steamer  was  not  excessive  or  unreasonable. 

Had  there  been  no  material  facts  in  the  case  other  than  those 
above  stated,  there  would  have  been,  in  the  opinion  of  their 
Lordships,  no  reason  for  setting  aside  the  sale  of  the  steamer ; 
it  would  have  been  immaterial  to  consider  whether  the  contract 
for  the  purchase  of  the  United  Empire  should  be  regarded  as  one 
entered  into  by  the  directors  and  confirmed  by  the  shareholders, 
or  as  one  entirely  emanating  from  the  shareholders ;  in  either 
view  of  the  case,  the  transaction  was  one  which,  if  carried  out  in 
a  regular  way,  was  within  the  powers  of  the  company ;  in  the 
former  view,  any  defect  arising  from  the  fiduciary  relationship  of 
the  defendant  James  Hughes  Beatty  to  the  company  would  be 
remedied  by  the  resolution  of  the  shareholders,  on  the  16th  of 
February,  and,  in  tthe  latter,  the  fact  of  the  defendant  being  a 
director  would  not  deprive  him  of  his  right  to  vote,  as  a  share- 
holder, in  support  of  any  resolution  which  he  might  deem 
favourable  to  his  own  interests. 

There  is,  however,  a  further  element  for  consideration,  arising 
out  of  the  following  facts,  which  have  been  relied  upon  in  the 
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arguments  on  behalf  of  the  plaintiff,  as  evidencing  that  the  re-      J.  C. 

solution  of  the  16th  of  February  was  brought  about  by  unfair  and  1887 

improper  means.  Noet^Wbst 

It  appears  that,  at  the  commencement  of  the  year  1883,  595  of  ^oncSaot 

the  600  shares  into  which  the  capital  of  the  company  was  divided  v- 

Beatty. 

were  held  by  seven  living  shareholders,  and  five  belonged  to   

the  estate  of  a  deceased  shareholder ;  that  of  the  seven  living 
shareholders, — 

The  defendant  J.  H.  Beatty  held  200  shares. 

The  plaintiff       .        .        .      120  „ 

S.  Neelon  (then  a  director)    .      101  „ 

F.  S.  Hankey     ...       71  „ 

The  defendant  J.  D.  Beatty  .        59  „ 

J.  C.  Graham      ...        39  „ 

The  defendant  W.  Beatty  .  5  „ 
It  further  appears  that  the  defendant  J.  H.  Beatty  purchased 
the  101  shares  of  S.  Neelon,  and  that  they  were  transferred  to 
him  on  the  last  day  of  January,  1883,  the  number  of  shares  held 
by  the  defendant  being  thus  raised  to  301,  an  actual  majority  of 
all  the  shares  in  the  company ;  that  on  the  morning  of  the  7th 
of  February,  before  the  annual  meeting  of  that  day,  the  defen- 
dant J.  II.  Beatty  transferred  five  of  his  shares  to  the  defendant 
Eose,  and  the  like  number  to  the  defendant  Laird,  whereby  they 
respectively  became  qualified  to  be  elected  directors  ;  and  that  on 
the  same  day  they  were  elected  directors. 

The  defendants  Kose  and  Laird  deny,  and  their  denial  is  un- 
impeached,  that  there  was  any  agreement  or  understanding 
between  them  or  either  of  them  and  the  defendant  J.  H.  Beatty 
that  they  would  support  his  views  in  respect  of  the  sale  of  his 
steamer  to  the  company ;  they  both,  however,  admit  that,  pre- 
viously to  the  transfers  of  the  shares  to  them,  they  considered 
that  the  purchase  of  the  steamer  would  be  beneficial  to  the  com- 
pany, that  they  accepted  the  transfer  with  the  view  of  becoming 
directors,  and  that  the  defendant  was  well  aware  of  the  opinions 
and  views  entertained  by  them.  Indeed,  the  defendant  lvose 
states  that  he  would  not  have  joined  the  company  but  for  the 
intention  to  purchase  the  steamer. 

By  the  transfers  to  the  defendants  Kose  and  Laird,  the  number 
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V. 

Beatty. 


J.C.       of  shares  held  by  the  defendant  J.  H.  Beatty  was  reduced  to  291, 

1887       but  the  united  voting  power  of  the  three  last-named  defendants 

North- West  was  sucn  that  they  could  command  a  majority  at  any  meeting  of 
^Transport  a-  ±-l  ohorpholflprc! 
tion  Company  tne  snaren0iaerS* 

Though  there  was  a  discussion,  at  the  annual  meeting  on  the 

7th  of  February,  as  to  the  expediency  of  purchasing  the  steamer, 
the  resolution  directing  a  bye-law  to  be  prepared  appears  to 
have  been  passed  without  any  division. 

At  the  meeting  of  directors  of  the  10th,  the  same  three  defen- 
dants were  in  a  positioa  to  carry  any  resolution  or  to  pass  any 
bye-law  upon  which  they,  were  agreed. 

At  the  shareholders'  meeting  of  the  16th  the  voting  was  as 
follows : — 

For  the  confirmation  of  the  bye-law, — 


The  defendant  J.  H.  Beatty 
The  defendant  J.  E.  Bose  . 
The  defendant  B.  Laird 
The  defendant  William  Beatty 


Total 


Against  the  confirmation,- 


John  C.  Graham 
F.  L.  Hankey  . 
The  plaintiff 

The  defendant  John  D.  Beatty 
Total  . 


Votes. 

291 
5 
5 
5 

306 

Votes. 
39 
71 
120 
59 

289 


It  follows  that  the  majority  of  votes  in  favour  of  the  confirma- 
tion of  the  bye-law  was  due  to  the  votes  of  the  defendant 
J.  H.  Beatty. 

These  last-mentioned  facts  were  stated  by  the  plaintiff  in  his 
claim  in  the  action,  and  he  not  only  insisted  that  the  defendant 
J.  H.  Beatty  was  in  such  a  fiduciary  relation  to  the  company  that 
it  was  not  competent  for  him,  under  any  circumstances,  to  enter 
into  the  contract  for  the  sale  of  his  steamer  to  the  company, 
but  he  made  various  charges  of  fraud  and  collusion  against  the 
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defendant  directors,  other  than  the  defendant  J.  D.  Beatty,  who  J.  C 
was  also  the  secretary  of  the  company.  1887 

These  charges  of  fraud  and  collusion  were  abandoned  at  the  north- West 
trial  of  the  action,  but  the  facts  before  referred  to  were  pressed  ^^compant 
upon  the  judges,  before  whom,  in  succession,  the  action  came,  Be^tty 
and  afforded  to  those  judges  who  were  of  opinion  that  the  sale  . — 
should  be  set  aside  the  substantial  grounds  for  their  decisions. 

The  action  first  came  on  to  be  heard  before  the  Chancellor  of 
Ontario,  who,  on  the  6th  of  May,  1884,  ordered  the  sale  to  be  set 
aside,  with  the  usual  consequential  directions.  All  charges  of 
fraud  and  collusion  being  discarded,  the  Chancellor  treated  the 
question  as  one  of  "purely  equitable  law,"  and  held  that  the 
threefold  character  of  director,  shareholder,  and  vendor,  sustained 
by  the  defendant  J.  H.  Beatty,  involved  a  conflict  between  duty 
and  interest,  and  that,  being  so  circumstanced,  he  could. not  be 
permitted,  in  the  conduct  of  the  company's  affairs,  to  exercise  the 
balance  of  power  which  he  possessed,  to  the  possible  prejudice  of 
the  other  shareholders. 

The  defendants  appealed  against  the  order  of  the  Chancellor, 
and,  on  the  17th  of  April,  1885,  the  Court  of  Appeal  of  Ontario 
allowed  the  appeal,  and  ordered  that  the  plaintiff's  bill  should  be 
dismissed,  with  costs.  In  the  opinion  of  the  members  of  that 
Court,  the  resolution  to  purchase  the  steamer  was  a  pure  question 
of  internal  management,  and  the  shareholders  had  a  perfect 
right,  either  to  ratify  the  act  of  the  directors,  or  to  treat  the 
matter  as  an  original  offer  to  themselves,  and  to  assent  to  and 
complete  the  purchase. 

From  the  order  of  the  Court  of  Appeal  the  plaintiff  appealed 
to  the  Supreme  Court  of  Canada,  and  on  the  9th  of  April,  1886, 
the  Supreme  Court  reversed  the  order  of  the  Court  of  Appeal, 
and  affirmed  that  of  the  Chancellor.  It  appears  to  have  been 
the  opinion  of  the  judges  of  the  Supreme  Court  that  the  case 
turned  entirely  on  the  fiduciary  character  of  the  defendant 
J.  H.  Beatty  as  a  director :  that,  if  the  acts  or  transactions  of  an 
interested  director  were  to  be  confirmed  by  the  shareholders,  it 
should  be  by  an  exercise  of  the  impartial,  independent,  and  in- 
telligent judgment  of  disinterested  shareholders  and  not  by 
the  votes  of  the  interested  director,  who  ought  never  to  have 
Vol.  XII.  3         2  U 
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J-  &      departed  from  his  duty ;  that  the  course  pursued  by  the  defendant 

1887       J.  H.  Beatty  was  an  oppressive  proceeding  on  his  part ;  and  that, 

Nokth-We&t  consequently,  the  vote  of  the  shareholders,  at  the  meeting  of  the 

^oNCoMpI^i  16th  of  February,  1883,  was  ineffectual  to  confirm  the  bye-law 

_  v-  which  had  been  enacted  by  the  directors.  The  nature  of  the' 
Beatty.  j 

  transaction  itself  does  not  appear  to  have  been  taken  into  con- 
sideration by  the  judges  in  their  decision  of  the  case. 

From  this  decision  of  the  Supreme  Court  of  Canada  the  appeal 
has  been  brought  with  which  their  Lordships  have  now  to  deal. 
The  question  involved  is  doubtless  novel  in  its  circumstances, 
and  the  decision  important  in  its  consequences ;  it  would  be  very 
undesirable  even  to  appear  to  relax  the  rules  relating  to  dealings 
between  trustees  and  their  beneficiaries ;  on  the  other  hand,  great 
confusion  would  be  introduced  into  the  affairs  of  joint  stock  com- 
panies if  the  circumstances  of  shareholders,  voting  in  that  charac- 
ter at  general  meetings,  were  to  be  examined,  and  their  votes 
practically  nullified,  if  they  also  stood  in  some  fiduciary  relation 
to  the  company. 

It  is  clear  upon  the  authorities  that  the  contract  entered  into- 
by  the  directors  on  the  10th  of  February  could  not  have  been 
enforced  against  the  company  at  the  instance  of  the  defendant 
J.  H.  Beatty,  but  it  is  equally  clear  that  it  was  within  the  com- 
petency of  the  shareholders  at  the  meeting  of  the  16th  to  adopt 
or  reject  it.  In  form  and  in  terms  they  adopted  it  by  a  majority 
of  votes,  and  the  vote  of  the  majority  must  prevail,  unless  the 
adoption  was  brought  about  by  unfair  or  improper  means. 

The  only  unfairness  or  impropriety  which,  consistently  with 
the  admitted  and  established  facts,  could  be  suggested,  arises  out 
of  the  fact  that  the  defendant  J.  H.  Beatty  possessed  a  voting 
power  as  a  shareholder  which  enabled  him,,  and  those  who 
thought  with  him,  to  adopt  the  bye-law,  and  thereby  either  to 
ratify  and  adopt  a  voidable  contract,  into  which  he,  as  a  director, 
and  his  co-directors  had  entered,  or  to  make  a  similar  contract,, 
which  latter  seems  to  have  been  what  was  intended  to  be  done 
by  the  resolution  passed  on  the  7th  of  February. 

It  may  be  quite  right  that,  in  such  a  case,  the  opposing 
minority  should  be  able,  in  a  suit  like  this,  to  challenge  the 
transaction,  and  to  shew  that  it  i&  an  improper  one,  and  to  b& 
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freed  from  the  objection  that  a  suit  with  such  an  object  can  only  J.  C. 
be  maintained  by  the  company  itself.  1887 

But  the  constitution  of  the  company  enabled  the  defendant  North-West 
J.  H.  Beatty  to  acquire  this  voting  power ;  there  was  no  limit  cokpaky 
upon  the  number  of  shares  which  a  shareholder  might  hold,  and  Be^1y 

for  every  share  so  held  he  was  entitled  to  a  vote ;  the  charter   

itself  recognised  the  defendant  as  a  holder  of  200  shares,  one- 
third  of  the  aggregate  number ;  he  had  a  perfect  right  to  acquire 
further  shares,  and  to  exercise  his  voting  power  in  such  a  manner 
as  to  secure  the  election  of  directors  whose  views  upon  policy 
agreed  with  his  own,  and  to  support  those  views  at  any  share- 
holders' meeting ;  the  acquisition  of  the  United  Empire  was  a 
pure  question  of  policy,  as  to  which  it  might  be  expected  that 
there  would  be  differences  of  opinion,  and  upon  which  the  voice 
of  the  majority  ought  to  prevail ;  to  reject  the  votes  of  the  de- 
fendant upon  the  question  of  the  adoption  of  the  bye-law  would 
be  to  give  effect  to  the  views  of  the  minority,  and  to  disregard 
those  of  the  majority. 

The  judges  of  the  Supreme  Court  appear  to  have  regarded  the 
exercise  by  the  defendant  J.  H.  Beatty  of  his  voting  power  as  of 
so  oppressive  a  character  as  to  invalidate  the  adoption  of  the 
bye-law ;  their  Lordships  are  unable  to  adopt  this  view  ;  in  their 
opinion  the  defendant  was  acting  within  his  rights  in  voting  as 
he  did,  though  they  agree  with  the  Chief  Justice  in  the  views 
expressed  by  him  in  the  Court  of  Appeal,  that  the  matter  might 
have  been  conducted  in  a  manner  less  likely  to  give  rise  to 
objection. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  allow  the 
appeal ;  to  discharge  the  order  of  the  Supreme  Court  of  Canada ; 
and  to  dismiss  the  appeal  to  that  Court  with  costs ;  the  respondent 
must  bear  the  costs  of  the  present  appeal. 

Solicitors  for  appellants:  Robinson,  Poole,  cC*  Robinson. 
Solicitors  for  respondent :  Ashurst,  Morris,  Crisp,  &  Co. 
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J-C*     THE  COBPOBATION  OF  PAKKDALE    .  Defendants; 

AND 

WEST  and  Others  Plaintiffs. 

(consolidated  appeals.) 

ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  CANADA. 

Dominion  Act  46  Vict.  c.  24,  s.  4 — Effect  of  Order  of  Railway  Committee — 
Consolidated  Raihvay  Act,  1879 — Bight  of  Railway  Company  to  commence 
Operations —  Conditions  precedent. 

Held,  that  an  order  of  the  railway  committee  under  sect.  4  of  the  Domi- 
nion Act  46  Yict.  c.  24  does  not  of  itself,  and  apart  from  the  provisions  of 
law  thereby  made  applicable  to  the  case  of  land  required  for  the  proper 
carrying  out  of  the  requirements  of  the  railway  committee,  authorize  or 
empower  the  railway  company  on  whom  the  order  is  made  to  take  any 
person's  land  or  to  interfere  with  any  person's  right. 

Held,  that  such  provisions  of  law  include  all  the  provisions  contained 
in  the  Consolidated  Eailway  Act,  1879,  under  the  headings  of  "  Plans  and 
surveys "  and  "  Lands  and  their  valuation "  which  are  applicable  to  the 
case ;  the  taking  of  land  and  the  interference  with  rights  over  land  being 
placed  on  the  same  footing  in  that  Act. 

Where  a  railway  company,  acting  under  an  order  of  the  railway  com- 
mittee, did  not  deposit  a  plan  or  book  of  reference  relating  to  the  altera- 
tions required  by  such  order  : — 

Held,  that  it  was  not  entitled  to  commence  operations : 
Held,  further,  that  under  the  Act  of  1879  the  payment  of  compensation 
by  the  railway  company  is  a  condition  precedent  to  its  right  of  interfering 
with  the  possession  of  land  or  the  rights  of  individuals. 

Jones  v.  Stanstead  Railway  Company  (LawEep.  4  P.  C.  98)  distinguished. 

Appeal  from  two  decrees  of  the  Supreme  Court  of  Canada 
(June  8,  1886)  reversing  decrees  of  the  Court  of  Appeal,  Ontario 
(June  23,  1885),  and  confirming  those  of  a  Divisional  Court 
(June  23,  1885). 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 
The  question  at  issue  was  whether  the  appellants  were  liable  to 
the  respective  respondents  for  damage  done  to  the  premises  of 

*  Present : — Lord  Hobhcuse,  Lord  Macnaghten,  Sir  Barnes  Peacock,  and 
Sir  Eichard  Couch. 


1887 


July  6,  7,  8, 
9,  27. 
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which  the  respondents  are  owners  by  reason  of  the  construction  J.  C. 
of  a  railway  in  Queen  Street,  a  street  situated  partly  in  Toronto  1887 
and  partly  in  Parkdale.  Corporation 

In  their  statement  of  claim,  as  originally  delivered,  the  re-  ofPa^kdale 
spondents  alleged  that  the  corporations  of  Parkdale  and  Toronto  West. 
were  executing  the  work  in  question  without  having  passed  the 
bye-laws  required  by  the  Ontario  Act  46  Yict.  c.  45,  that  as  no 
bye-law  had  been  passed  the  respondents  could  not  recover  com- 
pensation under  the  Municipal  Act,  and  they  claimed  damages  for 
the  wrongful  acts  of  the  two  corporations,  and  an  injunction  to 
compel  them  to  restore  the  roads  in  question  to  their  former  con- 
dition. The  two  corporations  denied  that  the  alleged  wrongful 
acts  were  done  by  them.  At  the  trial  the  claims  of  the  respon- 
dents were  amended  by  setting  out  that  the  corporation  of  Park- 
dale  alleged  that  the  work  was  done  by  the  railway  companies 
under  the  Dominion  Act  46  Yict.  c.  24,  but  that  in  fact  the 
subway  was  being  constructed  by  the  corporation  of  Parkdale 
and  not  by  the  railway  companies,  and  by  claiming  that  if  the 
work  was  done  by  the  corporation  of  Parkdale  under  the  Ontario 
Act  (46  Vict.  c.  45),  a  mandamus  should  issue  to  them  to  compel 
the  assessment  of  compensation  under  that  Act.  The  plaintiffs 
further  admitted  that  the  corporation  of  Toronto  was  to  remain 
joined  only  for  the  sake  of  conformity,  and  asked  no  relief  against 
them,  and  the  corporation  of  Toronto  took  no  part  in  the  pro- 
ceedings after  the  hearing  in  the  High  Court  of  Justice,  Chancery 
Division.  In  their  defences,  as  amended,  the  corporation  of 
Parkdale  relied  on  the  ground  that  the  work  was  done  by  the 
railway  companies,  through  the  corporation  of  Parkdale  as  their 
agents,  pursuant  to  the  requirements  of  the  railway  committee 
acting  under  the  Dominion  Act  46  Vict.  c.  24,  and  denied  that 
they  had  acted  under  the  Ontario  Act  46  Vict.  c.  45. 

Wilson,  C.J.,  who  presided  at  the  trial,  gave  judgment  on  the 
21st  of  September,  1884,  for  the  respondents  on  the  ground  that 
the  acts  complained  of  (  were  wrongful,  not  being  authorized  by 
the  Order  in  Council.  His  judgment  is  reported  in  7  Ontario 
Eeports,  p.  270.  This  judgment  was  upheld  by  a  Divisional 
Court  of  two  judges  on  the  ground  that  the  corporat  ion  could  not 
act  as  agents  for  the  railway  companies,  and  on  the  further 
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J.  C.      ground  that  by  proceeding  under  the  Ontario  Act  the  corporation 
1887       of  Parkdale  could,  by  taking  the  necessary  steps  have  legally 
Corporation  done  the  work,  and  that  consequently  "  the  matter  could  not  be 
op  Parkdale  treated  as  one  to  all  intents  ultra  vires  "  and  that  the  corporation 
West.     "  were  trespassers  but  within  the  scope  of  their  authority." 

The  above  judgment  of  the  Divisional  Court  was  reversed  by 
the  Court  of  Appeal  by  a  majority  of  three  judges  to  one.  The 
majority  of  judges  held  that  the  work  was  done  by  the  railway 
companies  under  the  order  of  the  railway  committee  of  the  Privy 
Council,  and  that  the  respondents  must  look  to  the  railway  com- 
panies for  compensation. 

The  Supreme  Court  (Kitchie,  C.J. ;  Fournier,  Henry  and 
Gwynne,  JJ.,  Taschereau,  J.,  dissenting)  reversed  this  last  men- 
tioned judgment.  The  majority  confirmed  the  judgment  of 
Wilson,  C.J.,  and  the  Divisional  Court,  except  that  G-wynne,  J., 
held  that  the  appellants  were  in  fact  acting  under  the  Ontario 
statute,  and  were  liable  thereunder  to  make  compensation. 


Sir  B.  Webster,  A.G.,  and  Jeune,  for  the  appellants,  contended 
that  the  corporation  of  Parkdale  in  executing  the  work  com- 
plained of  were  acting  as  agents  for  the  railway  companies,  and 
that  the  railway  companies  had  legal  statutory  authority  to 
construct  such  works  under  the  powers  of  the  Dominion  Act 
46  Yict.  c.  24,  and  the  order  of  the  railway  committee  of  the 
Privy  Council  made  thereunder.  Consequently  the  corporation 
acting  as  agents  were  not  liable  in  damages  to  persons  injured  by 
their  acts.  As  the  works  were  actually  done  by  the  contractor, 
Godson,  the  corporation  were  not  even  the  actual  instruments  of 
the  wrong  (if  any).  The  proper  remedy  of  the  respondents  was 
for  compensation  to  be  awarded  under  the  Act,  and  not  in  an 
action  for  damages  for  a  tort,  and  still  less  for  an  order  for  re- 
storation of  the  roads  to  the  status  quo  ante.  It  would  be  illegal 
and  in  contempt  of  the  order  of  the  Privy  Council  for  the  cor- 
poration of  Parkdale  to  replace  the  roadway  in  its  former  condi- 
tion. It  cannot  be  contended  that  a  party  who  may  be  injured 
by  works  authorized  by  the  Eailway  Acts,  but  who  has  not 
sought  compensation  as  provided  thereby,  has  a  right  to  seek 
such  an  injunction  as  is  prayed  in  this  case — an  injunction 
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against  the  execution  of  an  Order  in  Council  made  under  statu-  J.  C. 
tory  authority.  Eeference  was  made  to  the  Dominion  Act,  sect.  48,  1887 
in  substitution  for  sect.  48  of  the  Consolidated  Eailway  Act,  1879,  corporation 
&nd  to  sect.  7,  sub-sects.  7  and  8.  In  this  case  no  land  was  ofParkdale 
required  to  be  taken.  By  a  special  order  under  a  new  Act  the  West. 
corporation  did  work  wholly  different  from  any  authorized  under 
"the  Consolidated  Eailway  Act,  that  is  they  worked  on  land 
which  they  did  not  take  and  did  not  alter  in  the  least  degree  the 
position  or  size  of  the  railways.  The  respondents'  remedy  there- 
fore was  compensation  under  the  Dominion  Act;  and  the  payment 
of  that  compensation  was  not  a  condition  precedent  to  the  right 
to  execute  the  works.  See  Sutton  v.  London  and  South-Western 
Ltailway  Company  (1).  If  a  legal  act  is  done  under  statutory 
•powers,  the  words  of  the  Act  must  be  extended  if  necessary  to 
give  compensation,  for  otherwise  there  is  no  remedy.  There  is  no 
ruling  to  the  contrary.  The  respondents'  mistake  ab  initio  was  in 
suing  and  not  applying  for  compensation  by  way  of  mandamus  if 
necessary.  The  contention  is  that  if  the  railway  is  authorized  to 
•do  the  work  complained  of  then  this  action  cannot  lie  against 
the  railway,  the  corporation,  or  Godson,  who  are  all  covered  by 
authority.  If  no  authority  was  given  then  the  work  was  ultra 
vires  the  corporation,  and  then  the  corporate  body  is  not  liable, 
but  the  individual  corporators  who  authorized  the  act.  Eeference 
was  made  to  Mill  v.  Haivlcer  (2),  in  which  the  case  put  by 
Kelly,  C.B.,  in  his  dissentient  judgment  was  widely  different  from 
this,  and  to  Poulton  v.  London  and  South-  Western  Eailway  (3). 

Sir  H.  JDavey,  Q.C.,  and  BlaJce,  Q.C.  (Canada),  Gore  with  them 
for  the  respondents,  contended  that  the  judgments  of  the 
Supreme  Court  were  right.  There  were  three  assumptions  at  the 
foundation  of  the  appellants'  argument,  (1)  that  there  was  an 
Order  of  the  Council  advisedly  authorizing  and  requiring  this 
work  to  be  done  and  in  the  way  in  which  it  was  done ;  (2)  that 
the  acts  complained  of  were  those  of  the  railway ;  (3)  that  the 
corporation  acted  as  agents  for  the  railway.  All  three  of  these 
assumptions  are  erroneous.  As  regards  the  first,  4(j  Vict.  c.  24,  s.  4, 

(1)  9  Hare,  259.  (2)  Law  Rep.  9  Ex.  309;  10  Ex.  92. 

(3)  Law  Rep.  '2  Q.  B.  510. 
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J.  C:  was  referred  to.  What  happened  under  that  section  was  that  the 
1887       appellants  applied  to  the  corporation  of  Toronto  for  their  consent 

Corporation  *°  carry  Queen  Street  under  the  railways  by  means  of  a  subway. 

of  Paekdalb  That  consent  was  given  and  afterwards  retracted  ;  pending  which 
West.  proceedings  the  appellants  applied  to  the  railway  committee  for  an 
order  compelling  the  construction  of  the  subway.  The  order  when 
granted  embodied  a  provisional  agreement  made  between  the  ap- 
pellants and  the  four  railway  companies,  which  agreement  would 
have  remained  provisional  until  statutory  powers  were  obtained  to 
carry  it  out.  Nothing  was  authorized  outside  the  provisional 
agreement,  and  the  authority  given  was  therefore  "  without  varying 
and  without  prejudice  to  the  legal  position  of  any  of  the  parties 
under  the  Consolidated  Railway  Act,  1879,  and  the  amendments 
thereto."  The  appellants  appointed  and  paid  the  engineer  who 
supervised  the  works,  and  it  was  admitted  that  the  railway  com- 
panies had  not  made  or  deposited  any  map  or  plan  under  sect.  8 
of  the  Act  of  1879,  shewing  the  land  required  to  be  taken,  and 
it  was  neither  proved  nor  suggested  that  they  had  complied  as 
regards  the  respondents  with  the  requirements  of  sect.  9,  sub- 
sect.  12  of  the  Act.  It  is  said  that  land  was  not  taken,  but  the 
obligation  to  deposit  plans  does  not  depend  upon  that.  The 
appellants  acted  in  pursuance  of  the  agreement,  and  did  not  even 
purport  to  act  as  agents  for  the  railway.  It  would  have  been 
unlawful  if  they  had,  for  the  principals  had  no  authority  to  dele- 
gate their  powers,  nor  the  agents  authority  to  accept  them :  see 
Great  Northern  Railway  Company  v.  Eastern  Counties  Railway 
Company  (1). 

The  municipality  clearly  acted  as  principals  jointly  with  the 
companies,  and  as  the  chief  and  moving  principals  in  whose  interest 
and  at  whose  instance  the  work  was  done.  The  agreement  with 
the  companies  and  the  contract  with  Godson  were  acts  of  the 
corporation  for  which  they  were  liable  as  principals.  No  authority 
or  principle  can  be  stated  why  the  corporation  is  not  liable  to  the 
respondents  ;  whatever  may  be  the  liability  of  individual  cor- 
porators to  their  fellows  for  allowing  or  directing  the  works  to 
be  done  if  ultra  vires.  It  was  not  suggested  in  the  record  that 
this  was  an  unauthorized  act  of  the  corporation.    In  reality  it  was 

(1)  9  Hare,  306. 
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within  the  corporate  powers  to  do  works  of  this  kind,  but  the      J-  C. 
particular  works  complained  of  were  beyond  the  statutory  powers  1887 
conferred  by  the  Order  in  Council  in  pursuance  of  sect.  4  of  the  Cobpobatiox 
Dominion  Act.  The  result  of  the  cases  on  ultra  vires  is  that  where  0F  Pa^^dale 
a  servant  does  an  act  which  is  within  the  scope  of  the  corporate  West. 
authority  if  properly  done  the  corporation  is  liable  if  the  act  is 
improperly  done.    The  irregularity  here  was  the  non-compliance 
with  those  provisions  of  the  Act  of  1879  which  constitute  con- 
ditions precedent  to  the  proper  discharge  by  the  corporation  of 
their  duties  under  their  contract ;  not  that  those  duties  were 
beyond  the  scope  of  their  powers.    Damages  may  be  obtained 
against  a  corporation  for  trespass  or  other  tort;  whilst  if  a 
contract  made  on  its  behalf  is  clearly  outside  the  scope  of  its 
authority  no  action  would  lie.    The  full  relief  that  the  respon- 
dents were  entitled  to  was  a  mandatory  injunction,  but  this  was 
wisely  not  pressed  for  in  the  Courts  below.    Keference  was  made 
to  38  Yict.  c.  48,  ss.  407,  424,  425,  and  to  42  Yict.  c.  9  (the  Act 
of  1879),  s.  7,  sub-s.  6,  s.  8,  sub-ss.  2,  7,  8,  s.  9,  sub-ss.  10,  11, 
s.  15,  sub-ss.  1  and  2. 

Jeune  replied,  contending  that  compliance  with  the  provisions 
of  the  Act  of  1879  was  not  a  condition  precedent,  and  referred  to 
Jones  v.  Stanstead  Railway  Company  (1),  which  was  governed  by 
an  analogous  Act,  14  &  15  Yict.  c.  51. 


The  judgment  of  their  Lordships  was  delivered  by  18S7 

Lord  Macnaghten: —  MyXT. 

The  facts  in  these  consolidated  appeals  are  few,  and  not  in 
dispute. 

Parkdale  is  the  western  suburb  of  Toronto,  and  a  separate 
municipality.  The  boundary  between  the  two  municipalities  is 
Dufferin  Street,  which  runs  north  and  south,  and  intersects  at 
right  angles  a  public  highway  called  Queen  Street,  66  feet  wide, 
and  one  of  the  leading  thoroughfares  connecting  Toronto  with 
Parkdale.  The  respondents  are  the  owners  and  occupiers  of  pro- 
perty fronting  Queen  Street,  near  the  point  of  intersection,  the 

(1)  4  Law  Rep.  1  P,  C.  98. 
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J.  0.  property  in  the  one  case  being  in  Toronto,  in  the  other  in 
1887  Parkdale. 

Coepokation  At  the  date  of  the  commencement  of  the  operations  which  led 
ofPaekdale  tQ  t]lig  litigation,  Queen  Street  was  crossed  on  the  level  at  the 
West.  point  of  its  intersection  with  Dufferin  Street  by  the  main  lines  of 
four  railway  companies. 

On  the  1st  of  February,  1883,  on  the  representation  of  Toronto 
and  Parkdale  that  this  level  crossing  was  dangerous  to  public 
safety,  an  Act  was  passed  by  the  legislature  of  Ontario  em- 
powering the  two  municipalities,  by  agreement  with  the  four 
railway  companies,  to  alter  the  level  crossing  in  Queen  Street  by 
carrying  the  roadway  under  the  railways,  and  provision  was  made 
for  compensating,  at  the  expense  of  the  municipalities,  the  owners 
and  occupiers  of  property  which  might  be  taken  for  the  purposes 
of  the  proposed  alteration,  or  injuriously  affected  by  the  execution 
of  the  necessary  works. 

With  regard  to  this  statute,  it  is  sufficient  to  say  that,  in  the 
opinion  of  their  Lordships,  it  did  not  empower  either  munici- 
pality, without  the  consent  of  the  other,  to  effect  the  proposed 
alterations  in  Queen  Street. 

In  the  result,  the  two  municipalities  were  unable  to  come  to 
an  agreement,  and  therefore  it  became  impossible  to  effect  the 
proposed  alteration  under  the  powers  of  the  Ontario  Act. 

In  this  state  of  things,  Parkdale  applied  to  the  railway  com- 
mittee of  the  Privy  Council.  The  powers  of  the  railway  com- 
mittee in  respect  of  level  crossings  are  defined  by  sect.  4  of  the 
Dominion  statute,  46  Vict.  c.  24,  passed  on  the  25th  of  May,  1883, 
which  repealed  the  48th  section  of  the  Consolidated  Kailway  Act, 
1879,  substituting  for  it  the  following  provision : — 

"  In  any  case  where  any  portion  of  a  railway  is  constructed  or 
authorized  or  proposed  to  be  constructed  upon,  along,  or  across 
any  turnpike  road,  street,  or  other  public  highway  on  the  level, 
the  railway  company  before  constructing  or  using  the  same,  or  in 
the  case  of  railways  already  constructed  within  such  time  as  the 
railway  committee  of  the  Privy  Council  of  Canada  shall  direct, 
shall  submit  a  plan  and  profile  of  such  portion  of  railway  for  the 
approval  of  the  railway  committee,  and  the  railway  committee,  if 
it  appears  to  them  necessary  for  the  public  safety,  may  from  time  to 
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time,  with  the  sanction  of  the  Governor  in  Council,  authorize  and      J.  C. 
require  the  company  to  whom  such  railway  belongs,  within  such  1887 
time  as  the  said  committee  directs,  to  carry  such  road,  street,  or  oorporatiox 
highway  either  over  or  under  the  said  railway  by  means  of  a  ofPakkdale 
bridge  or  arch,  instead  of  crossing  the  same  on  the  level,  or  to  "West. 
execute  such  other  works  as,  under  the  circumstances  of  the  case, 
appear  to  the  said  committee  the  best  adapted  for  removing  or 
diminishing  the  danger  arising  from  the  position  of  the  railway, 
or  to  protect  such  road,  street,  or  highway  by  a  watchman,  or  by 
a  watchman  and  gates,  or  other  protection,  and  all  the  provisions 
of  law  at  any  such  time  applicable  to  the  taking  of  land  by  rail- 
way companies,  and  its  valuation  and  conveyance  to  them  and 
compensation  therefor,  shall  apply  to  the  case  of  any  land  re- 
quired for  the  proper  carrying  out  of  the  requirements  of  the 
railway  committee.    For  each  and  every  day  after  the  expiration 
of  the  date  for  the  completion  of  the  works  fixed  by  the  railway 
committee  during  which  the  works  remain  uncompleted,  the 
company  shall  forfeit  and  pay  to  JEer  Majesty  a  penalty  of  fifty 
dollars,  to  be  recovered  by  information,  with  costs  of  suit  in  the 
Exchequer  Court  of  Canada,  by  the  Attorney-General  on  behalf 
of  Her  Majesty." 

Pending  the  application  to  the  railway  committee  a  memo- 
randum of  agreement  was  made  between  Parkdale  and  the  four 
railway  companies,  to  the  effect  that  Queen  Street  should  be 
carried  under  the  line  of  the  railway ;  that,  in  the  subway,  the 
roadway  of  Queen  Street  should  be  narrowed  to  40  feet ;  that 
Parkdale  should  take  the  control  of  the  proposed  works,  with 
power  to  let  contracts  ;  that  the  work  should  be  carried  out  under 
the  direction  of  the  engineer  appointed  by  the  four  railways; 
and  that  Parkdale  should  bear  one  fifth  of  the  cost  of  the  pro- 
posed works,  the  remaining  cost  being  borne  by  the  four  railway 
■  companies. 

It  was  argued  that  this  agreement  was  ultra  vires  the  munici- 
pality of  Parkdale.  But  it  has  frequently  been  pointed  out  that 
the  doctrine  of  ultra  vires  must  be  applied  reasonably  and  not 
unreasonably,  and  it  does  not  appear  to  their  Lordships  that, 
under  the  circumstances,  there  was  anything  ultra  vires  in  the 
agreement  in  question. 


610 


HOUSE  OF  LOEDS 


[VOL.  XII. 


J.  C.  On  the  21st  of  September,  1883,  the  railway  committee  of  the 

1887       Priyy  Council  made  a  report  in  the  matter,  which  was  afterwards 
Corporation  duly  approved  by  the  Governor  in  Council.    The  report  stated 
of  Parkdale        ^Q  comm{iieG  deemed  it  necessary  for  public  safety  that  the 
West.      four  railway  companies  be  authorized  and  required  to  carry  Queen 
Street  under  their  railways  by  means  of  a  bridge  or  subway,  with 
the  necessary  approaches  thereto.    Other  provisions  of  the  report 
were  in  accordance  with  the  memorandum  of  agreement  between 
the  railway  companies  and  Parkdale,  which  was  referred  to  in  the 
report,  and  it  was  provided  that  the  works  were  to  be  completed 
on  or  before  the  1st  of  March,  1884,  and  the  whole  were  to  be 
in  accordance  with  plans  to  be  approved  by  the  railway  com- 
mittee. 

The  municipality  of  Parkdale  and  the  four  railway  companies 
then  entered  into  a  formal  agreement  embodying  the  memorandum 
referred  to  in  the  report  of  the  railway  committee.  The  agree- 
ment was  ratified  and  confirmed  by  the  ratepayers  of  Parkdale. 
Parkdale  let  the  contract  for  works  to  one  Godson,  who  immedi- 
ately commenced  operations. 

The  effect  of  lowering  the  roadway  in  front  of  the  property  be- 
longing to  the  respondents  was  to  deprive  them  of  the  access  to 
Queen  Street  which  they  had  previously  enjoyed,  and  to  injure 
their  property  very  seriously. 

No  notice  was  given  to  them  that  the  works  were  being  carried 
out  under  the  order  of  the  railway  committee,  and  no  compensa- 
tion was  offered  to  them  by  the  railway  companies  or  by  the 
municipality  of  Parkdale. 

Being  apparently  under  the  belief,  as  they  well  might  be,  that 
the  works  were  being  carried  out  by  the  municipalities  of  Toronto 
and  Parkdale  under  the  Ontario  Act,  and  finding  that  no  steps 
had  been  taken  for  providing  compensation  as  required  by  that 
Act,  the  respondents  brought  their  actions  against  the  two  muni- 
cipalities, asking  for  an  injunction  to  restrain  them  from  interfer- 
ing with  their  rights,  and  also  asking  for  a  mandatory  injunction 
and  for  damages. 

The  two  municipalities  simply  traversed  the  allegations  of  fact 
in  the  respondents'  statement  of  claim. 

When  the  actions  came  on  for  trial  the  appellants  set  up  by 
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way  of  defence  that  they  were  acting  under  the  powers  of  the      J.  C. 
railway  companies,  who  were  set  in  motion  by  the  order  of  the  1887 
railway  committee,  and  the  pleadings  were  then  amended  for  corporation 
the  purpose  of  bringing  this  defence  before  the  Court.    The  rail-  ofPaJkdal- 
way  companies,  however,  were  not  made  parties  to  the  action.  West?, 
Their  Lordships  regret  this  omission,  for  which,  in  their  Lord- 
ships' opinion,  both  parties  are  equally  to  blame.  It  has  probably 
led  to  unnecessary  expense,  and  to  an  undue  prolongation  of  the 
litigation,  which  certainly  might  have  been  disposed  of  more 
satisfactorily  in  the  presence  of  the  railway  companies.  However, 
the  absence  of  the  railway  companies  does  not  relieve  the  appel- 
lants, who  claim  to  have  acted  as  agents,  from  the  obligation 
of  shewing  that  their  principals  were  duly  authorized  to  do  the 
acts  complained  of. 

Before  the  Colonial  Courts  various  points  appear  to  have  been 
raised  and  argued  which  ]ed  to  much  diversity  of  opinion.  But 
before  their  Lordships,  after  some  discussion,  the  argument  was 
mainly  confined  to  the  question  whether  the  railway  companies 
were  duly  authorized  to  proceed  with  the  works,  a  question  which, 
unfortunately,  does  not  appear  to  have  been  dealt  with  in  any 
of  the  able  and  elaborate  judgments  pronounced  in  the  Courts 
below. 

This  question  in  their  Lordships'  opinion  turns  upon  the  true 
construction  of  the  4th  section  of  the  Dominion  Act  of  1883. 

In  the  opinion  of  their  Lordships,  an  order  of  the  railway  com- 
mittee under  this  section  does  not  of  itself,  and  apart  from  the 
provisions  of  law  thereby  made  applicable  to  the  case  of  land  re- 
quired for  the  proper  carrying  out  of  the  requirements  of  the 
railway  committee,  authorize  or  empower  the  railway  company 
on  whom  the  order  is  made  to  take  any  person's  land  or  to  inter- 
fere with  any  person's  rights. 

The  questions  therefore  to  be  considered  are  : — 

1.  What  were  the  provisions  of  law  applicable  to  the  case? 

2.  Did  the  four  railway  companies  duly  comply  with  those 
provisions  ? 

The  provisions  of  law  at  the  date  of  the  order  of  the  railway 
committee  "  applicable  to  the  taking  of  land  by  railway  compa- 
nies and  its  valuation  and  conveyance  to  them  and  compensation 
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J.  C.      therefor"  are  to  be  found  in  the  Consolidated  Kail  way  Act,. 

1887  1879. 

Corporation  ^n  the  opinion  of  their  Lordships  these  provisions  include 
of  Parkdale  ^Q  provisions  contained  in  that  Act  for  compensation  in  respect 
West.  0f  land  injuriously  affected  though  not  actually  taken.  Those 
provisions  are  so  intermixed  with  the  provisions  .applicable 
to  the  taking  of  land  strictly  so  called,  that  their  Lordships 
think  they  may  be  properly  included  under  the  head  of  "  Pro- 
visions of  law  applicable  to  the  taking  of  land."  Indeed,  it 
would  be  against  the  interest  of  railway  companies  to  adopt 
the  narrow  construction  which  was  contended  for  at  the  bar, 
inasmuch  as  if  their  Lordships'  view  as  to  the  construction  of 
sect.  4  of  the  Act  of  1883  be  correct,  and  the  order  of  the  rail- 
way committee  of  itself  gives  no  power  to  interfere  with  private 
rights,  it  would  be  necessary  for  railway  companies,  if  they  could 
not  agree  with  respect  to  compensation  for  lands  injuriously 
affected,  to  purchase  those  lands  outright. 

The  provisions  of  the  Consolidated  Eailway  Act,  1879,  which 
are  brought  into  operation  by  the  order  of  the  railway  committee 
include,  in  their  Lordships'  opinion,  all  the  provisions  in  that 
Act  contained  under  the  headings  of  "  Plans  and  surveys  "  and! 
"  Lands  and  their  valuation,"  which  are  applicable  to  the  case. 

The  provision  as  to  the  deposit  of  a  map  or  plan  and  book  of 
reference  is,  in  their  Lordships'  opinion,  undoubtedly  applicable. 
Without  such  plan  and  book  of  reference  no  notice  whatever 
would  be  given  to  persons  whose  lands  may  be  taken  or  in- 
juriously affected  in  consequence  of  the  order  of  the  railway  com- 
mittee. By  the  Act,  the  deposit  of  the  plan  and  book  of  reference 
and  notice  of  such  deposit  in  a  newspaper  is  made  general  notice 
to  all  parties  concerned,  and  it  is  the  foundation  of  all  steps  for 
assessing  compensation.  Until  the  map  or  plan  and  book  of 
reference  are  deposited  it  is  enacted,  sect.  8,  sub-sect.  8,  that  the 
execution  of  the  railway  or  part  of  the  railway  in  question  shall 
not  be  proceeded  with.  It  may  be  observed  that  when  further 
space  is  required  for  station  accommodation,  and  the  provisions 
as  to  a  plan  and  book  of  reference  are  not  needed  because  special 
notice  is  in  the  first  instance  to  be  given  to  the  parties  concerned, 
those  provisions  are  specially  excluded,  although  only  the  section 
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headed  "  Lands  and  their  valuation  "  is  expressly  incorporated  J.  C. 
(sects.  10,  11,  12).  1887 

In  the  present  case  it  is  admitted  that  no  plan  or  book  of  corpokatiox 
reference  relating  to  the  alterations  required  by  the  railway  ofPaRkdale 
committee  has  been  deposited.  West. 

It  appears  to  their  Lordships,  therefore,  that  the  railway  com- 
panies have  not  taken  the  very  first  step  required  to  entitle  them 
to  commence  operations. 

With  regard  to  the  provisions  for  compensation  contained  in 
sect.  9,  under  the  heading  of  "  Lands  and  their  valuation," 
it  appears  to  their  Lordships  that  there  is  a  marked  difference 
between  the  provisions  of  the  Dominion  Act  and  those  of  the 
English  Lands  Clauses  Consolidation  Act,  1845,  and  that  deci- 
sions upon  the  English  Act,  such  as  Hutton  v.  London  and  South 
Western  'Railway  Company  (1),  which  was  referred  to  in  the  argu- 
ment, afford  little  or  no  assistance  in  the  present  case.  In  the 
Dominion  Act  the  taking  of  land,  and  the  interference  with  rights- 
over  land,  are  placed  on  precisely  the  same  footing.  Compensa- 
tion must  be  paid  before  the  land  is  taken  or  the  right  interfered 
with.  This  appears  to  be  clear  from  sub-sects.  27  and  28.  On 
payment  or  legal  tender  of  compensation,  which  may  be  arrived 
at  by  arbitration  or  by  agreement,  the  award  or  agreement  vests 
in  the  company,  "  the  power  forthwith  to  take  possession  of  the 
lands,  or  to  exercise  the  right  or  to  do  the  thing  for  which  such 
compensation  ....  has  been  awarded  or  agreed  upon,"  and  re- 
sistance or  forcible  opposition  is  then  to  be  put  down  by  the 
strong  arm  of  the  law.  But  before  award  or  agreement,  although 
immediate  possession  of  the  lands,  or  of  the  power  to  do  the 
thing  which  is  to  be  the  subject  of  compensation,  may  be  urgently 
required,  no  warrant  is  to  be  granted  for  quieting  possession  and 
putting  down  opposition  unless  ten  days'  notice  has  been  served 
on  the  parties  interested,  and  the  prescribed  security  is  given  for 
payment  of  the  probable  amount  of  compensation.  If  the  con- 
tention of  the  appellants  were  correct,  the  payment  of  compensa- 
tion, or  the  giving  of  security  as  prescribed  by  the  Act,  is  not  a 
condition  precedent,  there  would  be  this  singular  result,  that  the 
railway  company  might  be  legally  in  possession  of  land,  or  legally 

(1)  7  Hare,  259. 
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J.  C.      interfering  with  the  rights  of  individuals,  and  yet  they  would  not 
1887       be  able  to  obtain  the  protection  of  the  law  unless  and  until  they 
Corporation  aa(l  taken  certain  steps  which,  according  to  the  contention  of  the 
of  Parkdale  appellants,  are  not  required  to  give  legal  validity  to  their  acts. 
West.         Their  Lordships,  therefore,  are  of  opinion  that  the  railway 
companies  were  bound  to  make  compensation  under  •  the  Act  of 
1879  before  interfering  with  the  respondents'  rights,  and  on  this 
ground,  as  well  as  on  the  ground  of  non-compliance  with  the  pro- 
visions of  the  Act  as  to  plans  and  surveys,  they  hold  that  the 
appellants  cannot  justify  their  acts  by  pleading  the  statutory 
authority  of  the  railway  companies. 

Mr.  Jeune,  in  his  reply,  referred  to  the  case  of  Jones  v.  Stan- 
stead  Railroad  Company  (1),  which  was  before  this  Board  in  1872. 
He  pointed  out  that  many  of  the  provisions  of  the  Kailway  Act 
then  under  consideration  were  identical  with  the  provisions  of 
the  Act  of  1879,  and  he  contended  that  their  Lordships  were 
bound  by  that  decision  to  hold  that  in  the  present  case  compen- 
sation was  not  a  condition  precedent. 

Their  Lordships  consider  that  Jones  v.  Stanstead  Railroad 
Company  (1)  is  not  an  authority  for  that  contention.  The  circum- 
stances of  that  case  were  very  peculiar.  The  appellant,  who  was 
the  plaintiff  in  the  action,  was  the  owner  of  a  bridge  over  the 
river  Eichelieu,  which  had  been  built  under  the  powers  of  an  Act 
of  Parliament,  and  had  certain  privileges  and  a  sort  of  statutory 
monopoly  within  certain  defined  limits.  Within  those  limits, 
under  the  powers  of  their  Act,  the  railroad  company  constructed 
a  railway  bridge.  The  plaintiff  complained  of  the  construction 
and  use  of  the  railway  bridge  as  an  invasion  of  his  rights,  and 
brought  an  action  for  the  demolition  of  that  bridge,  which  was 
said  to  be  the  proper  mode  of  claiming  damages  in  such  a  case. 
On  appeal  the  plaintiff's  claim  was  mainly  founded  on  the  autho- 
rity of  Reg.  v.  Cambrian  Railway  Company  (2),  which  was  sup- 
posed to  be  distinguishable  from  the  case  of  Hammersmith  Rail- 
way Company  v.  Brand  (3),  but  which  was  afterwards  overruled 
in  Hopkins  v.  Great  Northern  Railway  Company  (4). 

Undoubtedly  the  provisions  of  the  Act  of  1879  as  to  plans  and 

(1)  Law  Eep.  4  P.  0.  98.  (3)  Law  Rep.  4  H.  L.  171. 

(2)  Law  Eep.  6  Q.  B.  422.  (4)  2  Q.  B.  D.  224. 
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surveys,  and  as  to  compensation  for  lands  taken  or  injuriously       J.  c. 
affected,  and  the  important  provisions  of  sect.  9,  sub-sects.  27  and  1887 
28,  are  to  be  found  in  the  Eailway  Clauses  Consolidation  Act  of  corporation 
Canada,  14  &  15  Yict.  c.  51,  which  was  incorporated  in  the  special  ofPaekdale 
Act  of  the  Stanstead  Railroad  Company.    But  it  is  to  be  ob-  West. 
served  that  the  company's  special  Act  also  incorporated  clause  4 
of  14  &  15  Vict.  c.  51,  which  is  a  general  provision  as  to  com- 
pensation, corresponding  with  clause  6  of  the  English  Railways 
Clauses  Consolidation  Act,  1845,  and  which  is  not  to  be  found  in 
the  Act  of  1 879.    This  clause  apparently  was  treated  as  qualify- 
ing the  other  clauses  of  the  Act  14  &  15  Vict.,  at  any  rate  as 
regards  compensation  for  damage  caused  by  the  working  of  the 
railway,  assuming  that  such  damage  could  be  the  subject  of  com- 
pensation.   It  was  pointed  out  in  the  judgment  that  it  was  not 
the  construction  of  the  railway  bridge,  but  the  use  of  it  when 
constructed  for  the  conveyance  of  traffic,  which  injuriously 
affected  the  privilege  of  the  appellant,  and  gave  him,  if  at  all, 
the  right  to  compensation,  and  their  Lordships  expressed  their 
opinion  that  it  was  not  a  reasonable  construction  of  the  statute 
under  consideration  to  imply  as  a  condition  precedent  that  com- 
pensation must  be  paid  for  such  consequential  injuries  before  doing 
the  work.    And  the  appeal  was  consequently  dismissed. 

Their  Lordships  do  not  consider  that  this  decision  conflicts 
with  the  opinion  they  have  expressed  in  the  present  case. 

It  was  urged  that  if  compensation  was  to  be  paid  in  respect  of 
rights  over  land  interfered  with  by  the  construction  of  a  railway 
as  a  condition  precedent  before  doing  the  work,  railway  companies 
would  be  liable  to  be  treated  as  wrongdoers  in  a  variety  of  cases,, 
and  would  be  seriously  hampered  in  exercising  their  statutory 
powers. 

Their  Lordships  do  not  feel  pressed  by  this  difficulty.  The 
cases  in  which  railway  companies,  in  the  construction  of  their 
railway,  unwittingly  interfere  with  the  rights  of  other  persona 
must  be  very  few.  In  the  present  case,  certainly,  the  interference 
complained  of  is  not  due  to  any  inadvertence. 

If  a  person  whose  rights  are  injuriously  affected  is  refused 
compensation,  he  may  be  compelled  to  bring  an  action  lor  in- 
junction.   But  even  in  that  case  the  Court  would  probably  not 
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J-  Q.      interfere  with  the  construction  of  the  works  by  an  interlocutory 
1887       injunction  if  the  railway  company  acted  reasonably,  and  were 
Corporation  willing  to  put  the  matter  in  train  for  the  assessment  of  compen- 
ofPa^edale  sation.    As  Lord  Eomilly  pointed  out  in  Wood  v.  Charing  Cross 
West.     Railway  Company  (1),  the  granting  an  injunction  which  stops 
the  works  of  a  railway  company  is  not  merely  a  question  between 
the  plaintiff  and  the  company.    The  public  have  an  interest  in 
the  matter.    As  a  general  rule,  it  would  only  be  right  to  grant 
an  injunction  where  the  company  was  acting  in  a  high-handed 
and  oppressive  manner,  or  guilty  of  some  other  misconduct. 

Their  Lordships  were  asked  by  the  appellants  to  express  an 
opinion  as  to  the  measure  of  damages  in  case  the  appeal  should 
be  dismissed.  It  appears  to  their  Lordships  that,  as  the  injury 
committed  is  complete  and  of  a  permanent  character,  the  respon- 
dents are  entitled  to  compensation  to  the  full  extent  of  the  injury 
inflicted. 

Their  Lordships  express  no  opinion  as  to  the  rights  of  the 
appellants  to  recover  over  again  against  the  railway  companies, 
either  under  the  general  law  of  principal  and  agent,  or  under  the 
express  provisions  of  their  agreement  with  those  companies. 
Whatever  those  rights  may  be,  they  are  untouched  by  their 
Lordships'  judgment. 

In  the  result,  their  Lordships  will  humbly  advise  Her  Majesty 
that  the  appeal  must  be  dismissed.  The  appellants  will  pay  the 
costs  of  the  appeal. 

Solicitors  for  appellants :  Bobinson,  Poole,  &  Bobinson. 
Solicitors  for  respondents  :  Bompas,  Bischoff,  Dodgsons  &  Coxe. 

(1)  33  Beav.  290. 
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THE  BANK  OF  MONTBEAL  Defendant  ;      J-  c  * 


1887 


SWEENY   Plaintiff.  /«ne8,9,i5 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CANADA. 

Law  of  Quebec — Transfer  of  Shares— Holder  "  m  trust " — Notice— Liability  of 

Transferee. 

A  holder  of  shares  "  in  trust  "  is  not  a  mandataire  prete-nom  and  holds 
suhject  to  a  prior  title  on  the  part  of  some  person  undisclosed.  Such  hold- 
ing not  being  forbidden  by  the  law  of  the  colony,  a  transferee  from  such 
holder  is  bound  to  inquire  whether  the  transfer  is  authorized  by  the  nature 
of  the  trust. 

APPEAL  from  a  decree  of  the  Supreme  Court  (June  22,  1885) 
reversing  a  decree  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (Sept.  25, 1884),  which  confirmed  a  decree  of  the  Superior 
Court  at  Montreal  (Dec.  24,  1881)  dismissing  the  respondent's 
action  as  far  as  the  appellant  was  concerned  with  costs. 

The  action  was  brought  by  the  respondent  against  W.  J. 
Buchanan,  the  manager  of  the  Bank  of  Montreal ;  the  Bank ; 
James  Kose ;  and  the  Montreal  Boiling  Mills  Company,  a  body 
politic  and  corporate. 

The  question  in  the  appeal  was  whether  the  respondent  was 
owner  of  and  entitled  to  have  transferred  to  her  thirty  shares  of 
the  Montreal  Boiling  Mills  Company,  at  the  date  of  action  held 
by  or  on  behalf  of  the  Bank. 

In  her  declaration  the  respondent  alleged  that  in  the  begin- 
ning of  the  year  1871  she  directed  James  Kose  to  invest  $3000 
belonging  to  her  in  the  purchase  of  three  shares  of  the  Montreal 
Boiling  Mills  Company  of  the  par  value  of  $1000  a  share  ;  that  in 
April,  1871,  she  paid  James  Bose  $3000  for  the  above  purpose, 
and  James  Bose  acting  as  agent  for  her  paid  the  same  to  that 
company;  that  on  the  11th  April,  1871,  the  company  issued  a 
certificate  to  the  effect  that  James  Bose,  in  trust,  was  holder 

*  Present: — The  Lord  Chancellor  (Lokd  ll.M.sr.ruY),  Loud  lloimousi-:. 
Lord  Macnagiiten,  Sir  Barnks  Peacock,  ami  Sir  RXOHABD  CotJOH. 
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J.  0:      of  three  shares  fully  paid  of  the  par  value  of  $1000  each  in  the 
1887       company,  and  that  the  shares  were  transferable  only  on  the  books 
Bank  of    oi  the  company  in  person  or  by  attorney  ;  that  James  Eose  then 
Montreal   delivered  the  certificate  to  the  respondent,  who  continued  to 
Sweeny,    bold  the  same  ;  that  the  par  value  of  the  shares  was  on  the  28th 
of  January,  1874,  altered  from  $1000  to  $100  each,  so  that  the 
said  three  shares  were  afterwards  represented  by  thirty ;  that  on 
the  3rd  of  June,  1876,  and  the  13th  of  March,  1879,  James 
Eose,  without  the  knowledge  or  consent  of  the  respondent,  transr 
ferred  the  said  thirty  shares  to  Wentworth  J.  Buchanan  in  trust 
for  the  appellant ;  that  the  fact  of  the  thirty  shares  represented 
by  the  certificate  being  held  by  James  Eose  in  trust  was  known 
to  the  appellant,  and  that  the  appellant  was  put  by  the  certifi- 
cate on  inquiry;  that  the  transfer  of  the  shares  was  made 
without  the  surrender  of  the  certificate  (which  always  to  the 
knowledge  of  the  appellant  remained  in  the  possession  of  the 
respondent)  to  Buchanan  in  trust  for  the  appellant  as  security 
for  a  debt  of  James  Eose  to  the  appellant ;  and  that  on  the  27th  of 
January,  1881,  the  respondent  protested  against  the  transfer  and 
claimed  the  said  shares  from  the  appellant. 

The  plea  of  the  appellant  stated  that  James  Eose  being  in- 
debted to  the  appellant  in  a  sum  exceeding  $30,000,  transferred 
250  shares  of  the  Montreal  Eolling  Mills  Company,  of  the  par 
value  of  $25,000,  to  the  appellant  as  security  for  such  debt,  which 
remained  unpaid ;  that  the  appellant  was  ignorant  whether  the 
shares  claimed  were  part  of  the  said  250  shares,  and  that  no  trust 
was  disclosed  to  them  of  such  shares,  James  Eose  dealing  with 
them  as  his  own  property.  The  plea  further  contained  a  general 
denial  of  the  allegations  in  the  declaration.  James  Eose,  the 
Montreal  Eolling  Mills  Company,  and  Buchanan,  did  not  plead. 

Eainville,  J.,  decided  that  the  thirty  shares  claimed  were  part 
of  those  transferred  by  James  Eose  to  Buchanan.  But  he  held 
that  the  transfer  was  made  to  secure  future  advances  to  James 
Eose  from  the  appellant ;  that  the  remittance  of  the  $3000  to 
James  Eose  constituted  a  depot  irregulier,  and  had  the  effect  of 
giving  him  property  in  this  sum ;  that  proof  of  deposit  in  civil 
matters  as  regards  a  third  party  can  be  made  only  by  writing ; 
that  the  fact  that  James  Eose  entered  his  name  as  subscriber  of 
the  shares  had  not  the  effect  as  regards  a  third  party  of  rendering 
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the  respondent  owner  of  the  shares ;  that  the  addition  of  the      J.  c. 
words  "  in  trust "  did  not  withdraw  the  shares  from  the  claims  of  1887 
James  Eose's  creditors ;  that  inasmuch  as  the  property  was  not  banTof 
stated  to  belong  to  any  individual  by  name,  other  than  James  Montheal 
Eose,  third  parties  were  justified  in  dealing  with  James  Eose  as  Sweeny. 
if  it  were  his  ;  and  that  the  certificate  was  immaterial  except  as 
.a  memorandum,  inasmuch  as  the  shares  did  not  pass  by  its 
transfer. 

In  appeal,  Dorion,  C.J.,  Monk,  Baby,  Doherty,  and  Caron,  JJ., 
decided  unanimously  in  favour  of  the  bank,  dismissing  the  plain- 
tiff's appeal.  The  Chief  Justice  held,  that  there  was  nothing  in 
the  evidence  to  shew  that  James  Eose  was  directed  to  invest  the 
moneys  he  received  for  the  respondent  in  the  Eolling  Mills  Com- 
pany, or  that  he  was  requested  to  invest  them  at  all,  and  further, 
that  this  could  not  be  proved  by  verbal  testimony.  The  learned 
judge  also  held  that  the  mere  addition  of  the  words  "in  trust  " 
did  not  divest  James  Eose  of  the  control  and  disposition  of  the 
shares,  as  there  was  no  cestui  que  trust  disclosed  and  no  accept- 
ance of  any  trust. 

In  the  Supreme  Court,  Eitchie,  C.J.,  Fournier,  Henry,  and 
Taschereau,  JJ.,  Strong,  J.,  dissenting,  decided  in  favour  of  the 
plaintiff.  They  declared  her  to  be  the  owner  of  the  shares,  and 
ordered  the  appellant  to  transfer  them  to  her,  and  in  default 
to  pay  her  $3900  the  value  of  the  shares,  with  interest  and  costs. 

Sir  H.  Davey,  Q.C.,  and  Jeune.}  for  the  appellant,  contended  upon 
the  evidence  that  it  was  not  proved  that  the  respondent  gave 
Eose  a  mandate  to  buy  the  shares,  or  ratified  the  purchase  thereof 
before  the  transfer  to  Buchanan,  or  deposited  the  purchase-money 
with  him.  Oral  evidence  was  not  admissible  under  the  circum- 
stances of  the  case,  which  was  not  one  of  a  commercial  nature,  to 
the  above  effect,  for  there  was  no  commencement  de  preuve  in 
writing  to  establish  that  the  money  belonged  to  the  respondent, 
or  that  she  had  anything  to  do  with  it.  See  Barling  v.  Brown  (1) ; 
Civil  Code  (P.  Q.)  art.  1233,  sub-s.  7  ;  Code  Napoleon,  art.  1347  ; 
Price  v.  Neault  (2).  Assuming,  however,  that  a  inundate  was 
proved,  it  did  not  result  that  the  doctrines  regulating  English 

(1)  1  Sup.  Court  of  Canada  Rep.  360.  (2)  1 2  A  vv.  Cas.  1 1 0. 
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J.  C.      trusts  should  be  applied  to  the  case.    The  property  in  the  shares 
1887      became  thereby  vested  in  Kose  as  a  mandataire  prete-nom,  whose 
Bank  of    legal  powers  according  to  French  law  are  unlimited ;  that  is,  he 
Ionteeal         £u|j  p0wer  of  disposition,  and  third  persons  acquiring  rights 
Sweeny.    jn  or  title  to  the  shares  from  him  are  not  considered  to  be  in  bad 
faith,  or  in  any  way  affected  by  notice.    The  principal  has  his 
remedy  against  his  mandatory  only,  not  against  third  parties 
dealing  with  them  in  reliance  on  his  absolute  power  of  disposi- 
tion.   Eeference  was  made  to  an  arret  of  the  Court  of  Cassation 
in  Bichaud  v.  Lecurieux  (1)  ;  Troplong,  Du  Mandat,  No.  43 ; 
Dalloz,  Jurisprudence  G-enerale,  vo  Mandat,  sect.  199.  Besides, 
there  was  no  implied  notice  in  the  words  "in  trust."  Those 
words  do  not  sufficiently  indicate  an  undisclosed  principal  or 
cestui  que  trust.   They  did  not  prevent  Eose  from  giving  a  good 
title,  for  they  went  no  further  than  to  shew  a  relationship  with 
third  persons  not  extending  to  affect  his  powers  of  disposition  or 
his  right  to  receive  the  proceeds.   City  Bank  v.  Barrow  (2)  is 
distinguishable. 

Kerr,  Q.C.  (Canada),  for  the  respondent,  contended  that  it  was 
proved  that  Eose  held  the  shares  under  circumstances  which  ren- 
dered him  trustee  for  the  respondent ;  and  that  if  a  commence- 
ment de  preuve  in  writing  was  required  it  had  been  given.  The 
main  contention  for  the  appellant,  that  under  the  Quebec  law  no 
such  doctrine  as  that  regulating  trusts  in  England  is  known,  and 
that  the  words  "  in  trust "  virtually  have  no  meaning,  was  denied. 
It  was  contended  that  the  law  of  Quebec  on  this  subject  was  the 
same  as  in  England,  and  that  the  English  authorities  and  cases 
applicable  to  breach  of  trust  were  applicable  to  this  case.  The 
legal  principles  of  all  laws  are  the  same  on  this  subject :  it  is 
only  in  the  application  that  differences  arise.  Eeference  was 
made  to  City  Bank  v.  Barrow  (2).  By  Eose's  purchase  the  shares 
were  vested  in  the  respondent.  The  register  gave  express  notice 
to  any  intending  purchaser  that  Eose  held  them  "  in  trust,"  that 
is,  that  he  was  not  the  owner,  real  or  apparent,  and  it  followed 
that  a  purchaser  in  order  to  be  safe  should  inquire  who  had  the 
beneficial  title. 

(1)  Dalloz,  1864,  part  i.  p.  282.  (2)  5  App.  Cas.  664. 
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Whatever  the  powers  of  a  mandataire  prete-nom,  Eose  was  not 
an  agent  of  that  character,  he  was  held  out  to  the  world  as  owner 
"in  trust."  By  Canadian  law,  property  obtained  by  fraud  can 
be  followed  into  the  hands  of  a  third  party.  A  purchaser  of  that 
which  is  ear-marked  as  trust  property  is  bound  to  ascertain  if  the 
trustee  has  the  right  to  alienate :  Shaw  v.  Spencer  (1). 

Sir  H.  Davey,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by  1887 
Lord  Halsbury,  L.C. : —  June  25. 

Their  Lordships  consider  it  to  be  proved  in  this  case  that  Eose 
held  the  disputed  shares  upon  a  trust  not  disclosed  by  the  entry 
in  the  company's  books ;  that  he  transferred  them  to  the  bank  in 
breach  of  his  trust;  that  at  the  time  of  the  transfer  the  bank 
knew  of  Eose's  position ;  and  that  the  plaintiff  turns  out  to  be 
the  person  in  whose  favour  the  trust  existed. 

It  has  been  argued  for  the  appellants  that  these  things  are  not 
proved,  because  they  require  a  written  commencement  de  preuve, 
and  have  not  got  it.  But  on  this  point  their  Lordships  stopped 
the  respondent's  counsel.  They  are  quite  clear  that  if  a  written 
commencement  is  needed,  it  is  to  be  found  in  the  letters  of 
Crawford  and  Lockhart  coupled  with  the  books  of  the  Eolling 
Mills  Company,  and  in  the  transfer  executed  by  Eose  to 
Buchanan  on  the  3rd  of  June,  1876. 

Under  these  circumstances  the  question  arises  whether  the 
bank  must  not  be  in  the  same  position  as  if  they  had  known  that 
the  plaintiff  was  interested  in  the  shares,  and  that  the  transfer 
by  Eose  was  in  violation  of  his  duty  to  the  plaintiff.  Their 
Lordships  do  not  impute  moral  blame  to  Mr.  Buchanan  or  to  any 
agent  of  the  bank,  for  those  gentlemen  may  be  guilty  of  nothing 
more  than  a  mistake  of  law.  Nor  do  they  think  it  necessary  to 
examine  how  far  the  relations  between  Eose  and  the  plaintiff 
may  have  resembled  or  differed  from  those  of  an  English  trustee 
and  his  beneficiary,  or  to  go  into  the  English  doctrines  of  con- 
structive fraud,  or  constructive  notice.  The  bank  had  express 
notice  that,  as  regards  the  property  transferred  to  them,  Rose 

(1)  100  Mass.  389. 
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J.  C.      stood  to  some  person  in  the  relation  expressed  by  the  words  "  in 
1887      trust,"  and  the  only  question  is  what  duty  was  cast  upon  the 
Bankof    bank  by  that  knowledge.  Their  Lordships  think  it  wrong  to  say 
Montreal  any  iess  duty  was  cast  upon  them  than  the  duty  of  declining 

Sweeny,  to  take  the  property  until  they  had  ascertained  that  Eose's 
transfer  was  authorized  by  the  nature  of  his  trust.  In  fact  they 
made  no  inquiry  at  all  about  the  matter,  following,  as  Mr. 
Buchanan  says,  the  usual  practice.  So  acting,  they  took  the 
chance  of  finding  that  there  was  somebody  with  a  prior  title  to 
demand  a  transfer  from  Eose,  and  as  the  plaintiff  is  such  a  person 
they  cannot  retain  the  shares  against  her  claim. 

Their  Lordships  are  led  to  this  conclusion  by  the  ordinary 
rules  of  justice  as  between  man  and  man,  and  the  ordinary  ex- 
pectations of  mankind  in  transacting  their  affairs.  If  indeed 
they  found  any  principle  of  Quebec  law  which  absolutely  forbad 
that  property  should  be  placed  in  the  name  of  a  person,  with  a 
simultaneous  notice  providing  that  his  power  over  it  should  not 
be  absolute  but  restricted,  that  would  control  their  decision. 
That  view  has  been  pressed  upon  them  from  the  bar  with  great 
ability  and  force,  but,  as  they  hold,  without  authority  to  support 
it.  The  authorities  cited  relate  to  mandataires  prete-noms,  and 
are  to  the  effect  that,  when  once  property  has  been  placed  under 
the  dominion  of  such  an  agent,  third  parties  may  safely  deal  with 
him  alone,  even  though  notice  is  given  to  them  that  his  prin- 
cipal is  not  assenting  to  his  acts.  Their  Lordships  think  it 
unnecessary  to  examine  this  statement  of  the  powers  of  a  man- 
dataire  prete-nom,  for  they  find  no  definition  or  description  of 
such  an  agent  which  does  not  require  that  he  should  have  a 
titre  apparent,  which  they  understand  to  mean  that  he  must  be 
ostensible  owner,  made  to  appear  to  the  world  as  absolute  owner. 
They  asked  whether  there  was  any  text  or  case  to  shew  that  an 
agent  can  be  a  mandataire  prete-nom  when  the  instrument  con- 
ferring the  property  on  him  carried  upon  its  face  a  declaration 
that  his  property  is  qualified.  ~No  such  authority  could  be  found. 
In  this  case  Eose  was  never  for  an  instant  held  out  to  the  world 
as  absolute  owner,  and  therefore  he  never  could  have  given  a 
good  title  to  a  third  party  by  his  own  sole  authority. 

Then  it  was  argued  that  the  words  "  in  trust "  do  not  shew  a 
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title  in  any  other  person,  and  that  they  might  be  merely  a  mode      J.  C. 
of  distinguishing  one  account  from  another  in  the  company's  1887 
books.    Their  Lordships  think  that  they  do  import  an  interest    bank  of 
in  some  other  person,  though  not  in  any  specified  person.    But  MoNTKEA] 
whatever  they  mean,  they  clearly  shew  the  infirmity  or  insuffi-  Sweeny. 
ciency  of  Kose's  title ;  and  those  who  choose  to  rely  on  such  a 
title  cannot  complain  when  the  true  owner  comes  forward  to 
claim  his  own. 

It  is  worthy  of  remark  that,  in  their  plea,  the  appellants  claim 
to  be  the  true  owners  of  the  shares  upon  the  very  same  principle 
upon  which  the  plaintiff's  claim  is  founded.  Kose  did  not  transfer 
them  to  the  bank  by  name,  but  to  Buchanan  "in  trust."  The 
appellants  aver  that  this  transfer  was  made  as  security  for  a  debt 
due  from  Kose  to  them,  and  that  the  shares  "  are  now  legally  held 
for  the  said  bank." 

If  that  is  the  essential  truth  of  the  transaction  as  between 
Buchanan  and  the  bank,  why  should  it  be  otherwise  as  between 
Eose  and  the  plaintiff? 

The  result  is  that  their  Lordships  agree  in  all  material  points 
with  the  Supreme  Court  of  Canada.  They  will  humbly  advise 
Her  Majesty  to  affirm  the  decree  of  that  Court,  and  dismiss  the 
appeal.    The  appellants  must  pay  the  costs. 

Solicitors  for  appellants :  Bompas,  BiscJwff,  Dodgson,  &  Cox. 
Solicitors  for  respondent :  Simpson,  Hammond,  &  Co. 
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July  9. 

'        1 WILLEM  HIDDINGH  ..   Plaintiff; 

AND 

DENYSSEN  and  Others     .    .    .    .    .    .  Defendants. 

DENYSSEN   Defendant  ; 

AND 

WILLEM  HIDDINGrH   Plaintiff. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  CAPE  OF  GOOD 

HOPE. 

law  of  the  Cape  of  Good  Hope — Liability  of  Executors — Duty  to  convert  within 
Six  Months  —  Reasonable  Discretion  —  Act  XVII.  of  1875  and  Bye-laws 
thereunder — Bight  of  any  Beneficiary  to  Belief 

An  executor's  discretion  is  not  that  of  an  absolute  owner  :  it  is  limited 
by  the  duty  of  bringing  the  assets  into  a  proper  state  of  investment  within 
a  reasonable  time ;  the  onus  is  upon  him  to  shew  that  he  has  acted  bona 
fide  and  has  exercised  a  reasonable  discretion. 

"Where  the  testator's  assets  were  subject  to  trusts  in  favour  of  unborn 
persons  and  consisted  in  part  of  shares  with  unlimited  liability,  and  the 
executors  delayed  conversion  after  the  same  was  demanded  by  those 
beneficially  interested : — 

Held,  that  they  were  liable  for  the  value  of  the  shares  ascertained  at  a 
reasonable  date  from  the  death  of  the  testator,  which  in  this  case  was  fixed 
at  six  months. 

Held,  that,  according  to  the  true  construction  of  his  will  the  testator's 
gift  of  £500  to  each  of  his  executors  in  full  satisfaction  did  not  preclude 
charges  made  by  them  in  their  character,  also  conferred  by  the  will,  of 
administrators  of  his  fidei-commissary  inheritance. 

It  is  not  the  duty  of  executors  to  turn  the  whole  estate  into  money ; 
their  duty  is  to  liquidate  it,  that  is  reduce  it  into  possession,  cleared  of 
debts  and  outgoings,  and  so  left  free  for  enjoyment  by  the  heirs,  and  to  hold 
any  trust  fund  separate  from  their  own  : — 

Held,  that  under  the  bye-laws  framed  under  Act  XVII.  of  1875  the 

*  Present  .-—Lord  FitzGerald,  Lord  Hobhouse,  Sir  Barnes  Peacock,  and 
Sir  Richard  Couch. 
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association  governed  by  that  Act  is  not  debarred  from  administering  a 
testator's  assets  separate  from  its  own  property,  and  is  not  empowered  (even 
if  bye-laws  to  that  effect  would  be  reasonable)  to  sell  to  itself  the  assets, 
and  to  remain  accountable  only  for  the  price,  which  by  the  general  law  it 
is  incapable  of  doing ;  and  it  is  competent  for  any  beneficiary,  though 
interested  only  to  the  extent  of  a  life  interest  in  a  share,  to  sue  for  relief. 
Beningfield  v.  Baxter  (ante,  p.  167)  approved. 

The  three  above  appeals  were  consolidated  (ante,  p.  107). 

The  first  was  from  a  decree  of  the  Supreme  Court  (Jan.  14, 
1884) ;  the  two  others  from  a  decree  (July  13,  1885)  in  an  action 
brought  on  the  5th  of  May,  1885. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

The  first  appeal  raised  the  questions  as  to  the  right  of  the 
appellants  (the  heirs)  (1)  to  recover  from  the  respondents  damages 
for  their  neglect  in  selling  and  disposing  of  certain  shares  in 
banking  and  other  public  companies,  forming  part  of  the  estate 
of  the  testator  Petrus  Hofstede  Hiddingh,  with  due  diligence  and 
within  a  reasonable  time  after  the  death  of  the  testator ;  (2)  to 
have  certain  liquidation  accounts  framed  by  the  respondents  in 
the  month  of  October,  1883,  amended  by  the  striking  out  of  the 
said  accounts  certain  items  charged  therein  for  advertising,  and 
calling  for  tenders  for  the  said  shares  and  for  interest  paid  to  the 
purchasers  of  the  said  shares ;  and  (3)  to  have  the  costs  of  the 
action  paid  by  the  respondents. 

In  the  second  appeal  the  questions  were  whether  the  associa- 
tion were  bound  to  invest  the  fidei-commissary  estate  in  separate 
securities,  and  to  keep  the  same  distinct  from  their  own  funds,  or 
to  pay  to  the  appellant  any  higher  interest  than  5  per  cent,  on 
the  amount  of  his  share  ;  and  whether  the  sum  of  £500  bequeathed 
to  and  accepted  by  the  association  was  in  full  satisfaction  of  all 
charges  and  commission  in  respect  of  the  administration  of  the 
estate  (as  distinguished  from  the  executorship). 

In  the  third,  which  was  a  cross  appeal,  the  question  was  whether 
the  Court  was  right  in  disallowing  the  deduction  of  the  guarantee 
commission  of  2$  per  cent,  from  the  entailed  portion  of  the 
appellant's  share. 
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Rifty,  Q.C.,  and  Ilaldane,  for  the  heirs  of  the  testator,  contended 
that  there  had  been  negligence  on  the  part  of  the  executors  in 
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not  selling  the  shares  mentioned  within  a  reasonable  time  and 
with  due  diligence.  They  were  consequently  liable  to  make 
good  the  loss  which  had  resulted  from  their  not  obtaining  the 
price  which  those  shares  would  have  fetched  if  sold  at  a  reasonable 
interval  after  the  testator's  death,  and  also  to  make  good  the 
damages  which  their  negligence  had  occasioned,  such  as  those  for 
advertising  and  obtaining  tenders  and  for  interest.  There  was 
no  absolute  rule  as  to  the  time  within  which  the  executors  should 
realize.  At  the  Cape  there  was  certainly  no  greater  latitude, 
there  appeared  to  be  greater  stringency  with  regard  to  the  duties 
of  executors  in  that  respect,  and  six  months  would  be  a  reasonable 
time.  Eeference  was  made  to  Keg.  No.  104  of  1833,  which 
regulates  the  administration  of  wills :  see  especially  sect.  28 ;  and 
to  Buxton  v.  Buxton  (1).  With  regard  to  the  duty  of  executors  in 
respect  of  shares  with  unlimited  liability,  reference  was  made  to 
Graybum  v.  Clarhson  (2),  Sculthorpe  v.  Tipper  (3),  and  In  re  Nor- 
rington  (4)  ;  in  respect  of  shares  with  limited  liability,  to  Hughes 
v.  Empson  (5)  and  Marsden  v.  Kent  (6).  With  regard  to  the 
remuneration  of  the  executors  they  were  not  entitled  to  make  any 
charges,  having  regard  to  the  terms  of  the  will,  which  bequeathed 
to  them  £500,  a  sum  which  they  had  accepted  in  full  satisfaction 
of  any  fees  or  commission  to  which  otherwise  they  might  have 
been  entitled.  Eeference  was  made  to  the  Ordinance  of  1833, 
No.  104,  sect.  37  ;  Acts  YI.  of  1836,  IX.  of  1855,  XVII.  of  1875, 
especially  sects.  41,  43,  and  to  the  bye-laws  framed  thereunder 
Nos.  16  and  17. 

Further,  the  association  did  not,  as  they  were  bound  to  do, 
keep  the  securities  forming  part  of  the  testator's  estate  separate 
and  distinct  from  the  proper  assets  of  the  association  ;  but  wrong- 
fully took  a  cession  of  those  securities  and  charged  a  guarantee 
commission  besides,  regardless  of  the  fact  that  the  cession,  if 
valid,  made  them  debtors  and  not  guarantors  to  the  estate  for  the 
value  thereof. 


Sir  Horace  Davey,  Q.C.,  and  Mackarness,  for  the  respondents,  con- 
tended that  there  had  been  no  negligence  on  the  part  of  the 

(1)  1  My.  &  Cr.  80.  (4)  13  Ch.  D.  654. 

(2)  Law  Kep.  3  Ch.  605.  (5)  22  Beav.  181. 
I   (3)  Law  Rep.  13  Eq.  232.  (6)  5  Ch.  D.  598. 
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executors  in  liquidating  the  estate,  but  that  they  had  exercised 
a  reasonable  discretion.  There  is  no  case  in  which  the  Court  has 
ever  charged  executors  with  what  is  at  most  an  error  of  judgment. 
The  duty  of  executors  under  Boman-Dutch  law  is  to  convert 
everything  into  money,  even  leasehold  estate,  unless  the  residuary 
legatees  consent  to  the  contrary  so  far  as  they  are  interested. 
Keference  was  made  to  the  cases  cited  by  the  appellant,  and  to 
Lewin  on  Trusts,  7th  ed.,  p.  265,  ch.  xiv.,  s.  1,  par.  1 ;  Seulthorpe 
v.  Tipper  (1)  is  not  to  be  relied  on.  It  is  open  to  Mr.  Lewin's 
criticism  as  to  its  harshness.  It  is  not  laid  down  in  Grayburn  v. 
Clarhson  (2)  that  executors  are  bound  by  a  hard  and  fast  rule  to 
sell  in  twelve  months.  It  rules  that  unless  they  sell  in  twelve 
months  they  must  shew  that  they  exercised  a  bona  fide  discretion. 
And  generally  where  executors  allow  matters  to  slide  without 
exercising  any  judgment  they  are  liable,  not  where  they  exercise 
a  bona  fide  judgment,  however  mistaken. 

The  law  at  the  Cape  did  not  differ  from  that  laid  down  in 
England,  that  there  is  no  inflexible  rule  as  to  the  time  within 
which  executors  must  get  in  the  assets  of  an  estate.  Ordinance 
No.  104  of  1833,  sect.  33 ;  Act  XIV.  of  1864,  sect.  1.  The  office 
of  an  administrator  is  not  the  same  as  that  of  an  English  trustee. 
The  doctrine  of  dual  ownership  is  unknown  to  the  Roman-Dutch 
law  and  to  the  Roman  law ;  Juta's  Translation  of  Van  der  Linden's 
Inst,  of  Holland,  pp.  62,  72,  73.  The  cession  of  bonds  by  the 
respondents  as  executors  to  themselves  as  administrators  is  legal 
and  in  accordance  with  the  practice  at  the  Cape  :  Mostert  v. 
South  African  Association  (3).  The  method  adopted  by  the  re- 
spondent of  dealing  with  assets  of  estates  administered  by  them 
is  that  prescribed  by  their  own  bye-laws,  Nos.  16  and  17,  made  in 
pursuance  of  Act  XVII.  of  1875.  The  practice  is  the  same  as  that 
adopted  by  the  Guardian  Fund  under  the  charge  of  the  Master 
of  the  Supreme  Court  and  by  the  old  Orphan  Chamber  which  pi  c- 
ceded  it.  The  testator  as  a  shareholder  in  the  defendant  associa- 
tion was  well  acquainted  with  their  practice  and  with  the  charges 
made  by  them  and  desired  that  his  estate  should  be  guaranteed 
by  them  in  the  usual  way.    He  gave  no  directions  as  to  invest- 

(1)  Law  Rep.  13  Eq.  232.  (2)  Law  Rep,  3  Ch.  G05. 

(8)  Buch,  Rep.  1868,  p.  294. 
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ment  of  his  estate,  see  the  will  and  evidence  of  respondent's  wit- 
nesses. The  complaint  of  negligence  was  considered  and  decided 
in  a  former  action  and  cannot  now  be  raised. 

Bigby,  Q.O.,  replied. 

July  9.    The  judgment  of  their  Lordships  was  delivered  by 
Lord  Hobhotjse  : — 

These  appeals  all  relate  to  property  subject  to  the  trusts  of  the 
will  of  Petrus  Hofstede  Hiddingh,  and  all  the  questions  raised  by 
them  lie  between  persons  entitled  to  his  estate  on  the  one  hand, 
and  his  executors  or  administrators  on  the  other.  They  have 
therefore  been  heard  together,  but  the  decrees  appealed  from  were 
made  in  two  separate  actions  raising  separate  issues,  in  which  it 
will  be  proper  now  to  make  separate  decrees. 

The  testator's  will  bears  date  the  13th  of  July,  1876.  He  first 
gave  to  his  wife  the  sum  of  £7500,  entailed  with  the  burthen  of 
fidei-commissum,  under  which  the  interest  is  to  be  enjoyed  by 
her  for  life,  with  remainder  to  his  children  for  their  lives,  with 
remainders  to  their  issue.  He  then  appoints  his  seven  children 
by  name  and  any  future  children  to  be  sole  heirs  and  heiresses 
of  his  estate  after  payment  of  the  legacy,  but  as  to  one  half  of 
their  shares  burthened  with  the  entail  of  fidei-commissum,  under 
which  they  are  to  enjoy  the  interests  of  their  shares  for  life,  with 
remainder  to  their  issue.  It  is  not  material  to  state  the  nature 
of  the  interests  ulterior  to  those  of  the  children.  He  further 
directs — 

"  That  his  three  executors  hereinafter  appointed  shall  receive, 
by  way  of  commission,  each  the  sum  of  five  hundred  pounds 
sterling,  and  that  his  estate  shall  be  charged  with  guarantee  com- 
mission, and  not  his  wife,  on  the  bequest  of  seven  thousand  and 
five  hundred  pounds  sterling  bequeathed  to  her." 

And  he  declares — 

"  To  nominate  and  appoint  Mr.  Paul  de  Yilliers,  D. A.,  son,  his 
wife  Dorothea  Wilhelmina  Christina  Anthing,  and  the  South 
African  Association  for  the  Administration  and  Settlement  of 
Estates,  and  in  case  the  last-mentioned  executor  declines  to 
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accept  the  appointment,  then  and  in  that  case  the  Colonial  J.  C. 
Orphan  Chamber  and  Trust  Company  in  its  stead,  to  be  the  1887 
executors  of  his  will,  administrators  of  his  estate  and  effects,  and  The 

guardians  of  his  minor  heirs  and  legatees.'  Hid^engh 

V. 

On  the  12th  of  May,  1881,  the  testator  made  a  codicil,  in  which  De  Villiees 

De"\yssen 

he  enlarges  the  entailed  portion  of  the  inheritances  from  one  half  1  

to  three  quarters  of  each  share.    And  he  continues  as  follows  : —  h^dingk 
"I  hereby  revoke  the  appointment  of  the  South  African  Dbntssbn. 

Association  for  the  Administration  and  Settlement  of  Estates  as  _  

Denyssen 

the  sole  administrators  of  the  fidei-commissary  inheritances  of  v. 

•        "Will  em 

my  heirs  under  this  will  and  codicil,  and  desire  that  the  said  hiddingh. 

South  African  Association  and  the  Colonial  Orphan  Chamber 

and  Trust  Company  shall  have  the  joint  administration  of  the 

said  fidei-commissary  inheritances  devolving  upon  my  said  heirs, 

that  is  to  say,  that  each  institution  shall  have  the  administration 

of  half  the  amount  of  the  fidei-commissary  inheritance  devolving 

upon  each  of  my  heirs. 

"I  further  desire  that  the  sum  of  five  hundred  pounds, 
bequeathed  to  each  of  my  executors  by  way  of  commission,  shall 
be  in  full  satisfaction  of  any  commission  or  fees  which  they  may 
be  entitled  to  under  this  will." 

On  the  13th  of  September,  1881,  the  testator  died,  leaving  his 
wife  and  seven  children  surviving  him,  and  on  the  13th  of  October 
letters  of  administration  were  granted  to  his  three  executors. 
The  South  African  Association  has  been  the  acting  executor, 
though  the  others  are  of  course  responsible  for  the  due  liquida- 
tion of  the  estate. 

First  Appeal. 

The  first  action  was  brought  by  four  of  the  testator's  children 
against  the  three  executors.  It  was  commenced  by  summons 
dated  the  16th  of  November,  1883.  The  plaintiffs  thereby 
claimed  to  amend  the  defendants'  accounts  by  expunging  cer- 
tain items  relating  to  the  sale  of  shares,  and  also  claimed 
damages  sustained  on  the  sales  of  certain  shares  and  debentures. 
In  their  declaration  the  plaintiffs  stated  that  part  of  the  testator's 
estate  consisted  of  shares  in  companies;  that  torn  considerable 
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time  after  his  death  the  shares  were  in  public  demand,  and 
profitable  prices  might  have  been  obtained  for  them ;  that  the 
defendants  did  not  dispose  of  any  of  the  shares  till  the  14th  of 
July,  1883,  when  they  sold  some  at  prices  far  less  than  might 
have  been  obtained  earlier ;  and  they  claimed  £1138  17s.  6d.  as 
damage  on  account  of  the  negligence  charged.  The.  plaintiffs 
make  out  their  claim  in  the  way  shewn  by  a  table  set  out  in  the 
appellants'  case,  which  is  here  transcribed : — 


Shares. 


Market  Value 
(claimed  by 
Plaintiffs.) 


£ 

s. 

£ 

£ 

£ 

s. 

d, 

£ 

s, 

a. 

34  South  African  Bank 

At  £35 

0 

=  1190 

0 

20  at  13 

5  = 

265 

419 

771 

14  at  11 

0  = 

154  , 

0 

0 

0 

o 

15  National  Bank,  O.F.S. 

„  6 

10 

=  97 

10 

At  £4  17s 

72 

15 

0 

24 

15 

0 

23  Gas  Light  Company 

„  35 

0 

=  895 

0 

„£30  12, 

\  6d 

704 

7 

6 

100 

12 

6- 

2  Board  of  Executors 

„  300 

0 

=  600 

0 

1  at  £187 
1  at  £176 

} 

363 

0 

237 

0 

0 

10  Brick  and  Lime  Com- 

» 1 

11 

=  15 

10 

At  £1 

10 

0 

• 

5 

10 

0 

pany. 

£2108 

0 

£1569    2  6 

£1138  17  6 

For  what  Executors  sold 
in  1883. 


Deficiency. 


The  price  of  the  various  shares  (except  those  of  the  Brick  and 
Lime  Company)  in  November,  1881,  and  again  in  April,  1882, 
was  stated  by  certain  brokers  called  by  the  plaintiffs.  It  was 
shewn  that  in  November,  and  again  in  December,  1881,  the 
association  invited  tenders  for  the  shares,  which  resulted  either 
in  nothing  or  in  offers  at  prices  which  they  considered  inade- 
quate. After  December,  1881,  they  made  no  attempt  to  dispose 
of  the  shares,  except  by  offering  them  for  the  acceptance  of  the 
adult  heirs.  It  does  not  appear  in  what  form  or  at  what  date 
this  offer  was  made.  It  was  probably  made  in  conversation,  and 
shortly  before  the  date  of  the  answer  to  it.  That  answer  is  con- 
tained in  the  following  letter,  addressed  to  Mr.  Denyssen  as  the 
secretary  of  the  association,  and  as  administering  executor  : — 

"Estate,  late  P.  H.  Hiddingh. 

"  Cape  Town,  3rd  April,  1882." 
"  Sir, — With  regard  to  bank  and  other  shares  belonging  to 
the  above  estate,  about  which  the  executors  desire  to  know  the 
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intention  of  the  heirs,  we,  the  undersigned,  have  come  to  the 
resolution  not  to  take  over  any  of  them,  and  therefore  request 
the  executors  to  dispose  of  the  same  as  soon  as  possible." 

The  letter  is  signed  either  by  five  of  the  children,  or  by  four 
&nd  the  widow. 

The  executors  did  nothing  whatever  after  the  receipt  of  this 
letter.  Mr.  Denyssen  says,  "  When  the  heirs  asked  us  to  sell,  the 
board  thought  it  not  desirable."  Two  of  the  directors  say  the 
matter  was  continually  discussed  at  the  board,  and  one  of  them, 
Mr.  Ebden,  says,  "  We  thought  that,  short  of  dire  necessity,  it 
would  be  undesirable  to  realize  the  shares  with  a  falling  market, 
and  a  reasonable  prospect  of  a  rise  at  no  distant  date."  There  is 
no  other  reason  given  for  their  inaction,  nor  any  evidence  as  to 
the  reasons  for  expecting  a  rise.  In  point  of  fact  they  did  not 
sell  till  July,  1883,  after  they  had  been  warned  by  the  plaintiffs' 
solicitor  that  they  would  be  held  responsible  for  loss. 

Upon  these  facts  the  Supreme  Court  made  their  decree  on  the 
14th  of  January,  1884,  and  thereby  dismissed  the  action  on  the 
ground  that  the  executors  did  no  more  than  exercise  a  discretion 
which  was  vested  in  them.  It  gave  the  costs  out  of  the  estate. 
This  is  the  decree  appealed  from. 

It  seems  that  no  rule  has  been  laid  down  in  the  Colony  equiva- 
lent to  the  arbitrary  but  convenient  rule  adopted  by  the  Court 
of  Chancery  here,  that  a  year  should  be  taken  as  the  ordinary 
reasonable  time  within  which  an  executor  should  realize  invest- 
ments which  it  is  not  proper  to  retain.  It  is  suggested  that  in 
this  colony  six  months  would  be  a  reasonable  period,  because  that 
is  the  time  by  which  it  is  expected  that  liquidation  accounts  shall 
be  lodged,  and  after  which  any  person  interested  may  summon 
the  executors  for  an  account.  The  Chief  Justice,  with  whom 
Mr.  Justice  Dwyer  agrees  throughout,  adopts  this  view.  31  r.  ,1  us- 
tice  Smith,  who  dissented  from  the  judgment  and  thought  the 
executors  were  liable  for  negligence,  considered  that  twelve 
months  was  a  reasonable  period,  because  after  that  time  the 
master  may  of  his  own  authority  summon  the  executor  to  file  his 
accounts.  Their  Lordships  do  not  desire  to  be  considered  as  lav- 
ing down  any  general  rule  on  this  point.  They  think  that, 
having  regard  to  what  passed  in  April,  1882,  the  executors 
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having  been  called  upon  by  the  major  portion  of  the  heirs  to 
do  as  soon  as  possible  the  duty  which  the  law  laid  upon  them, 
were  bound  to  delay  no  longer.  A  sale  as  soon  as  possrble  after 
the  3rd  of  April,  1882,  coincides  very  nearly  with  the  six  months 
which  the  Chief  Justice  lays  down  to  be  the  reasonable  time,  and 
which  would  expire  on  the  13th  of  April.  And  their  Lordships 
cannot  find  that,  even  if  the  longer  period  of  a  year  were  taken, 
the  executors  made  any  effort  to  sell  during  the  remainder  of  that 
period. 

The  law  applicable  to  the  case  is,  their  Lordships  think,  very 
well  laid  down  by  the  Chief  Justice.    He  says  : — 

"  The  correct  view  appears  to  me  to  be  that,  in  the  opinion  of 
the  legislature,  six  months  is  not  as  a  general  rule  an  unreason- 
able time  to  allow  executors  to  realize,  and  that,  under  certain 
circumstances,  twelve  months  and  more  may  be  perfectly  reason- 
able. I  would  go  even  further,  and  say  that  where  a  loss  has 
occurred  through  the  failure  of  an  executor  to  realize  within  six 
months  of  his  acceptance  of  the  trust,  the  onus  would  lie  upon 
him  of  proving  that  he  acted  bona  fide,  and  exercised  a  reason- 
able discretion.  In  deciding  whether  a  reasonable  discretion 
was  exercised  or  not,  the  Court  would  look  into  all  the  circum- 
stances of  the  case,  such  as  the  nature  of  the  investment,  the 
confidence  the  testator  had  in  the  investment,  the  efforts  made 
by  the  executor  to  realize,  the  state  of  the  market,  and  of  course 
as  an  important  ingredient  the  length  of  time  which  has  elapsed 
since  the  testator's  death.  But  I  cannot  concur  in  the  view  that, 
after  the  lapse  of  six  months  mere  error  of  judgment  would  be 
sufficient  to  fix  the  executor  with  liability." 

But  it  is  not  a  mere  error  of  judgment  which  is  charged  against 
the  executors.  They  are  charged  with  unreasonable  delay  and 
negligence  in  performing  their  legal  duty.  The  Court  appears 
to  treat  the  discretion  of  the  executors  as  if  it  were  a  perfectly 
free  discretion  like  that  of  an  absolute  owner.  It  was  vigorously 
contended  at  the  bar  by  Sir  Horace  Davey  that  the  true  test  of 
an  executor's  reasonable  discretion  is  to  see  what  a  reasonable 
owner  might  do.  But  an  executor's  discretion  is  limited  by  the 
duty  of  bringing  the  assets  into  a  proper  state  of  investment 
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within  a  reasonable  time.  That  duty  was  in  this  case  rendered 
more  imperative  by  the  circumstance  that  in  two  sets  of  shares 
the  liability  is  unlimited,  and  the  circumstance  that  the  inheri- 
tance is  subject  to  trusts  in  favour  of  unborn  persons,  which  must 
endure  for  many  years,  and  for  which  investments  of  stable  cha- 
racter are  especially  required.  And  it  was  a  duty  urged  upon 
the  executors  by  the  greater  part,  if  not  the  whole,  of  the  adult 
heirs. 

Their  Lordships  agree  with  the  Court  below  that  the  onus  lies 
on  the  executors  of  proving  that  they  acted  bona  fide,  and  exer- 
cised a  reasonable  discretion.  Against  their  good  faith  not  an 
insinuation  has  been  made.  But,  in  their  Lordships'  opinion, 
they  have  not  proved  that  they  exercised  reasonable  discretion. 
Taking  the  tests  propounded  by  the  Chief  Justice,  we  know 
nothing  as  to  the  confidence  the  testator  had  in  the  investments 
beyond  the  fact  that  he  held  them.  But  their  nature  was  such 
as  to  demand  conversion,  the  executors  made  no  efforts  to  realize 
between  December,  1881,  and  July,  1883 ;  the  state  of  the 
market  was  such  as  to  create  alarm,  and  the  length  of  time  was 
excessive. 

On  these  grounds  the  executors  must  be  held  liable  for  loss, 
and  then  the  question  is  what  loss  ?  The  rule  in  England  is, 
that  if  the  executor  fails  within  a  reasonable  time  to  convert  in- 
vestments which  require  conversion,  the  end  of  a  year  is,  in  the 
absence  of  circumstances  pointing  to  a  different  date,  to  be  taken 
as  the  time  for  ascertaining  the  value  which  he  ought  to  have 
got.  Their  Lordships  have  given  their  reasons  for  fixing  an 
earlier  date  in  this  case,  and  they  adopt  the  Chief  Justice's  term 
of  six.  months.  There  is  a  trifling  item  of  Brick  and  Lime  Com- 
pany's shares  as  to  which  there  is  no  evidence  to  shew  any  loss. 
As  to  the  other  items  their  Lordships  cannot  find  that  the  evi- 
dence supports  the  prices  charged  by  the  plaintiffs  in  their 
table ;  but  the  evidence  of  the  brokers  does  shew  some  sub- 
stantial loss  upon  the  prices  current  some  time  in  April,  1882. 
The  proper  course  will  be  to  order  an  inquiry  what  was  the 
mesne  market  value  of  the  shares  of  the  four  companies  which  the 
executors  could  have  realized  on  the  13th  of  April,  1.882,  or  as 
near  thereto  as  can  be  ascertained,  and  to  charge  the  executors 
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with  that  value,  with  lawful  interest  from  that  date.  The  exe- 
cutors should  also  be  disallowed  the  items  of  expense  incurred 
after  that  date  in  connection  with  the  shares,  which  are  men- 
tioned in  paragraphs  2  and  5  of  the  second  count  of  the  plaint. 
On  the  other  hand  the  executors  should  be  allowed  the  amount 
of  dividends  accrued  since  the  13th  of  April,  with  interest,  and 
also  the  price  of  purchase-money  actually  credited  to  the  estate 
on  sale  of  shares,  with  interest ;  also  the  shares  themselves  if  any 
of  them  remain  on  the  executors'  hands. 

As  regards  costs,  having  regard  to  the  difficulty  of  the  position, 
and  the  unimpeached  good  faith  of  the  executors,  their  Lordships 
think  that  justice  will  be  done  by  ordering  the  plaintiffs'  costs 
of  suit  as  between  solicitor  and  client  to  be  paid  out  of  the 
estate,  and  by  making  no  order  with  respect  to  the  costs  of  the 
executors. 

They  will  humbly  advise  Her  Majesty  in  accordance  with  the 
foregoing  opinion.  And  they  will  deal  with  the  costs  of  the 
appeal  on  the  same  principle  which  they  have  applied  to  the 
costs  of  the  suit. 


Second  and  Third  Appeals. 

These  are  cross  appeals  in  another  action  commenced  on  the 
5th  of  May,  1885,  by  the  testator's  son,  Willem  Hiddingh, 
against  the  executors.  Mr.  Denyssen,  as  representing  the  asso- 
ciation, is  sued  both  as  administering  executor  and  as  adminis- 
trator. It  will  be  convenient  to  deal  separately  with  the  several 
heads  of  relief  sought  in  the  action. 

The  plaintiff  states  that  the  defendants  are  in  default  for  not 
enforcing  contracts  made  on  or  after  the  14th  of  July,  1883,  for 
the  sale  of  some  of  the  shares  which  are  the  subject  of  the  first 
action.  If  it  were  necessary  to  decide  this  issue,  the  action 
would  fail,  because  the  plaintiff  brings  no  evidence  to  shew  that 
it  was  expedient,  or  even  possible,  to  enforce  such  contracts. 
But  the  result  of  the  first  action  has  now  removed  the  ground  for 
this  portion  of  the  second  action. 

The  plaintiff  then  seeks  relief  in  respect  of  150  shares  in  the 
Cape  Commercial  Bank  which  the  executors  have  not  sold.  The 
bank  has  failed,  and  the  estate  has  been  charged  with  the  sum  of 
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£5250  for  calls,  with  a  prospect  of  further  calls.  The  defendants 
plead  the  decree  in  the  first  action  as  a  bar  to  the  second,  and 
the  Court  has  allowed  the  plea.  It  appears,  however,  to  their 
Lordships  that  the  first  action  was  confined  entirely  to  the  shares 
which  were  sold  in  or  after  July,  1883,  and  in  respect  of  which 
the  sum  of  £1138  17s.  6d.  was  claimed  as  damages.  The  damage 
by  retention  of  the  Commercial  Bank  shares  is  a  totally  different 
matter,  which  was  not  and  could  not,  as  the  declaration  was 
framed,  have  been  adjudicated  in  the  first  action.  There  is  no 
evidence  in  the  record  that  it  was  practicable  to  sell  these  shares, 
or  that  the  estate  would  have  escaped  liability  if  they  had  been 
sold  within  a  reasonable  time,  and  the  executors  may,  for  aught 
that  appears,  have  a  complete  defence  on  the  merits.  But  the 
Court  below  declined  to  receive  evidence  or  to  go  into  the  merits 
at  all,  on  the  ground  that  the  question  had  been  already  decided 
between  the  parties.  Their  Lordships  think  that  the  case  should 
be  remitted  to  the  Supreme  Court  for  trial  of  the  issue  raised 
with  respect  to  the  Cape  Commercial  Bank  shares. 

Another  complaint  is  that  the  association  has  charged  com- 
mission against  the  fidei-commissary  or  settled  estate,  and  is 
wrong  in  doing  so,  on  the  ground  that  the  sums  of  £500  given 
to  the  executors  must  be  taken  in  lieu  of  all  commission  or  fees 
which  they  might  otherwise  claim  in  any  character  which  the 
will  confers  on  them.  No  doubt  the  codicil  is  capable  of  being 
read  in  this  sense  ;  but  their  Lordships  agree  with  the  Supreme 
Court  in  thinking  that  it  is  not  the  true  sense.  The  testator 
clearly  contemplated  that  a  guarantee  commission  should  be 
paid  on  the  legacy  given  to  his  wife,  and  that  is  paid,  not  to  his 
executors,  but  to  his  administrators.  In  the  passage  of  his 
codicil  which  is  relied  on  by  the  plaintiff  he  distinguishes 
correctly  between  executors  and  administrators,  using  the  former 
term  when  he  is  thinking  of  the  legacies  of  £500  and  the  latter 
when  he  is  thinking  of  the  fidei-commissary  inheritance.  The 
plaintiff's  construction  would  create  an  inequality  between  the 
various  trustees  which  it  is  impossible  to  think  that  the  testator 
could  have  contemplated.  The  two  executors  who  are  not  ad- 
ministrators would  get  £500  each  for  executorial  duties  alone,  the 
company  which  is  both  executor  and  administrator  would  get  the 
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1887  administrator  but  not  executor  would  be  left  free  to  make  its  full 

The  charge.    Moreover  the  testator  was  well  acquainted  with  the 

HmmNGH  bye-laws  and  the  working  of  the  association ;  and  in  the  17th 

«•  bye-law,  which  provides  for  their  remuneration,  there  are  three 

DE  YlLLIERS       .     .  i  ' 

Dbntssebt.  distinct  heads  oi  charge,  and  the  charges  which  relate  to  exe- 
Willem  cutorships  are  kept  quite  distinct  from  those  which  relate  to 
Hiddinhg  more  permanent  trusts,  such  as  fidei-commissary  inheritances. 
Denyssen.  Their  Lordships  hold  without  hesitation  that  the  legacy  given  to 
Denyssen  the  association  does  not  preclude  charges  made  by  them  in  the 
Willem    character  of  administrators. 

Hiddingh.  The  remaining  and  the  principal  objections  made  by  the 
plaintiff  to  the  accounts  rendered  by  the  association  are  of  a 
more  complicated  and  difficult  character.  The  liquidation  ac- 
counts of  the  executors  (and  for  the  present  purpose  the  associa- 
tion must  be  regarded  as  sole  executor),  shew  that  they  have 
made  over  to  the  association  and  to  the  Orphan  Chamber  Com- 
pany, as  administrators  and  on  account  of  the  amounts  entailed, 
a  large  number  of  mortgage  bonds  belonging  to  the  testator. 
The  Orphan  Chamber  Company  are  not  parties  to  the  action,  and 
with  their  dealings  we  have  now  nothing  to  do.  The  association, 
it  is  said,  have  taken  over  mortgage  bonds  to  the  amount  of 
£76,000.  They  claim  to  be  the  absolute  owners  of  that  pro- 
perty, and  say  that  the  estate  can  claim  nothing  from  them  but 
the  amount  of  the  principal  debts  secured  by  the  bonds,  with 
interest  at  5  per  cent,  until  payment.  Further,  for  this  process, 
they  deduct  at  once  what  is  called  a  "  guarantee  commission " 
of  2J-  per  cent,  on  the  capital  sum. 

To  put  the  matter  into  figures,  for  the  sake  of  clearer  illustra- 
tion, the  association  take  over  securities,  which  are  considered  to 
be  prime  securities  carrying  6  per  cent,  interest,  say  for  £76,000 ; 
they  have  free  use  of  that  money ;  and  because  they  become 
debtors  for  it  and  liable  to  pay  it,  they  say  they  have  guaranteed 
it,  and  charge  £1900  down  for  the  operation.  Then,  if  they  keep 
the  money  invested  in  prime  securities  carrying  only  6  per  cent., 
they  take  £760  a  year  for  their  administration.  It  is  stated  that 
the  commission  covers  the  expenses  of  administration,  but  it  is 
not  easy  to  see  how  there  can  be  much  expense  when  the  adminis- 
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tration  is  reduced  to  the  single  process  of  paying  half-yearly 
interest  on  the  company's  own  debt. 

When  the  plaintiff  received  from  the  association  the  accounts 
of  his  separate  share  he  objected  to  this  mode  of  treating  the 
estate.  He  made  both  before  action  and  by  his  action  some  other 
objections  to  the  accounts  which  have  not  been  urged  at  the  bar. 
The  claims  which  we  have  now  to  deal  with  are,  first,  that  the 
cessions  of  the  bonds  shall  be  cancelled,  with  the  consequence  of 
disallowing  the  costs  of  those  cessions  ;  secondly,  that  the  charge 
for  guarantee  commission  shall  be  expunged ;  and  thirdly,  that 
the  testator's  assets  shall  be  kept  distinct  from  the  other  property 
of  the  association,  and  that  the  association  shall  account  for  the 
actual  amount  of  interest  received  from  those  assets. 

The  Supreme  Court  have  decided  in  favour  of  the  plaintiff, 
that  the  association  at  all  events  cannot  claim  the  guarantee 
commission  during  his  life,  but  must  pay  him  interest  on  his  full 
share.  And  in  favour  of  the  association  they  have  decided  that 
they  are  entitled  to  treat  the  testator's  assets  as  their  own  pro- 
perty, and  are  responsible  only  for  the  value  at  which  they  took 
those  assets  with  5  per  cent,  interest. 

The  association  carries  on  its  business  under  the  authority  of 
Act  XVII.  of  1875.  They  are  empowered  to  make  such  charges  as 
shall  be  agreed  upon,  or,  when  not  agreed  upon,  as  shall  be  just 
and  reasonable.  And  the  directors  may  frame  and  establish  bye- 
laws  in  relation  (amongst  other  things)  to  the  charges  made  by 
the  company,  which  bye-laws,  after  the  observance  of  prescribed 
formalities,  are  to  have  the  same  force  and  effect  as  if  inserted  in 
the  Act.  They  have  made  bye-laws  to  the  validity  of  which  no 
objection  is  taken  except  on  the  ground  that  they  are  not  reason- 
able. 

The  important  bye-laws  are  the  16th  and  17th.  The  16th,  as 
before  observed,  is  divided  into  three  heads.  That  which  relates 
to  the  present  question  is  as  follows  : — 

"In  guardianships,  fidei-commissary  and  trust  money,  and 
curatorships : — 

"5  (five)  per  cent,  on  the  receipts  of  interest,  dividends,  house 
rents,  or  other  income. 

"  2.V  (two  and  a  half)  per  cent,  on  property  or  moneys  taken 
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over  from  executors,  guardians,  or  others,  by  the  association,  and* 
guaranteed  by  them. 

"  2 J-  (two  and  a  half)  per  cent,  for  transcribing  and  guaranteeing 
inheritances,  legacies,  ^fidei-commissary  inheritances,  donations^ 
and  other  bequests  of  whatever  nature,  from  liquidation  accounts 
of  estates  administered  in  this  office  to  the  separate  accounts  of 
the  parties  concerned. 

"  1  (one)  per  cent,  on  the  appraised  value  of  entailed  immove- 
able property." 

The  17th  bye-law  is  as  follows  : — 

"  The  association  allow  and  pay  interest  half-yearly  on  all 
moneys  administered  by  or  entrusted  to  them  either  as  executors,, 
administrators,  guardians,  or  curators.  Such  interest  shall  be  at 
the  rate  of  one  per  cent,  less  than  the  current  rate  of  interest 
charged  by  the  public  companies  at  Cape  Town  at  any  time  on 
bonds  on  security  of  landed  property  in  this  Colony." 

The  theory  of  the  association  was  very  clearly  stated  at  the 
bar.  It  is  the  duty  of  executors,  they  say,  to  turn  the  whole  of 
the  estate  into  money ;  that  they  have  properly  done  in  the  case 
of  the  bonds  by  selling  them  to  the  association  at  the  full  amount 
of  the  sums  secured  by  them ;  the  purchase-money  is  properly 
invested  by  being  left  in  the  hands  of  the  association ;  the  tes- 
tator was  very  familiar  with  the  practice  of  the  association,  and 
must  be  taken  to  have  agreed  to  their  charges  when  he  made 
them  his  administrators  ;  or  if  not,  still  their  bye-laws  are  reason- 
able and  are  binding  on  all  parties,  and  the  bye-laws  authorize  the- 
course  adopted.  They  also  contend  that  this  course  is  in  accord- 
ance with  universal  or  at  least  very  general,  practice. 

Their  Lordships  cannot  assent  to  the  first  of  this  string  of  pro- 
positions. They  have  not  been  referred  to  any  authority  to  shew 
that  an  executor  must  turn  all  the  assets  into  money.  It  is  laid 
down  that  his  duty  is  to  liquidate  the  estate.  But  an  estate  is 
liquidated  when  it  is  reduced  into  possession,  cleared  of  debts 
and  other  immediate  outgoings,  and  so  left  free  for  enjoyment  by 
the  heirs.  The  startling  theory  broached  on  behalf  of  the  asso- 
ciation is  discountenanced  by  the  opinion  of  the  Chief  Justice> 
who  says  that  an  individual  executor  would  be  bound  to  keep  the 
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trust  fund  separate  and  distinct  from  his  own  ;  therefore  he  could 
not  be  bound  to  go  through  the  absurd  process  of  turning  proper 
investments  into  money,  in  order  to  put  the  money  back  again 
into  proper  investments.  The  same  law  must  apply  to  companies 
who  are  appointed  executors,  and  if  any  justification  is  to  be  found 
for  the  wholesale  conversion  effected  in  this  case,  it  must  be  found 
in  the  special  contract  or  circumstances,  not  in  the  general  law. 

That  brings  us  to  the  construction  of  the  bye-laws,  which  regu- 
late the  rights  of  the  parties,  unless  at  least  they  can  be  shewn  to 
be  unreasonable.  Their  Lordships  do  not  think  that  the  testa- 
tor's connection  with  the  association  makes  their  charges  "  charges 
agreed  upon  "  within  the  meaning  of  the  Act,  nor  can  they  attri- 
bute to  him  any  intention  that  the  association  should  be  paid 
except  by  lawful  charges,  or  any  intention  that  they  should  have 
advantages  neither  indicated  by  their  bye-laws  nor  necessarily 
incidental  to  administration. 

It  is  indeed  argued  that  the  bye-laws  do  not  contemplate  any 
administration  of  the  assets  in  specie,  and  therefore  compel,  or  at 
least  authorize  the  course  of  turning  them  all  into  a  simple  debt 
due  from  the  association.  If,  however,  the  effect  of  the  bye-laws 
were  that  in  every  case  there  must  be  conversion  of  investments 
however  unexceptionable  into  money  for  the  mere  sake  of  lending 
it  to  the  association,  their  Lordships  think  they  would  be  unrea- 
sonable. But  the  16th  and  23rd  articles,  which  apply  to  adminis- 
trations, clearly  contemplate  administration  in  specie,  and  so  does 
article  12,  though  possibly  that  article  may  apply  to  agencies 
only.  Not  only  is  there  nothing  in  the  bye-laws  to  debar  the 
association  from  administering  the  assets  which  the  testator  had 
separately  from  their  own  property,  but  their  Lordships  cannot 
find  anything  to  warn  persons  dealing  with  them  that  their 
practice  is  to  sell  to  themselves  such  part  of  the  assets  as  they 
desire  to  hold,  and  to  remain  accountable  only  for  the  i)rice. 

If  that  is  so,  the  effect  of  the  cession  in  this  case  must  be 
decided  by  the  same  tests  as  are  applied  to  other  acts  of  persons 
in  a  fiduciary  position.  Neither  the  form  of  the  bonds  nor  that 
of  the  cessions  is  shewn  in  the  record.  It  may  be  that  a  formal 
transfer  in  every  case  is  proper  for  the  purposes  of  administra- 
tion, as,  for  example,  if  it  become  necessary  to  enforce  payment, 
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or  if  the  debtor  desires  to  redeem.  It  may  be  again  that,  in 
some  cases,  the  money  was  wanted  for  strict  executorial  pur- 
poses, as  for  payment  of  debts  or  costs,  and  in  those  cases  there 
could  be  no  objection  to  the  association  making  to  themselves 
both  a  formal  and  a  substantial  transfer  on  paying  the  whole  of 
the  money  secured.  But  the  present  controversy  relates  to  the 
fidei-commissary  inheritances,  of  which  there  can  be  no  distribu- 
tion until  an  absolute  and  unburthened  interest  has  vested  in 
the  heirs  or  some  of  them.  And  the  facts  are  that  an  executor 
has  of  his  own  mere  will,  without  the  consent  of  the  adult  bene- 
ficiaries, against  the  will  of  the  only  one  whose  wishes  are  in 
evidence,  without  the  order  of  any  Court,  transferred  to  himself 
debts  secured  by  specific  charges  on  land,  not  making  any  pay- 
ment for  the  transfer,  but  only  giving  to  the  owners  of  these 
debts  an  unsecured  claim  against  himself,  with  the  effect  of 
putting  large  emoluments  into  his  own  pocket  by  the  transaction. 
To  hold  that  the  beneficial  ownership  has  been  shifted  from  the 
heir  to  the  executor  by  such  a  process  seems  to  their  Lordships 
to  be  a  violation  of  the  fundamental  principles  which  are  applied 
to  fiduciary  relations  by  every  law  with  which  they  are  acquainted. 

It  will  be  understood  that  their  Lordships  are  confining  them- 
selves to  the  strict  legal  principle.  They  are  not  doubting  the 
perfect  stability  of  this  company.  It  is  clearly  one  that  is 
regarded  with  great  confidence  in  the  Colony.  For  aught  they 
know,  to  be  inscribed  in  the  books  of  the  company  as  a  creditor 
may  there  be  considered  as  desirable  a  mode  of  investing  money 
as  the  purchase  of  Bank  of  England  stock  is  in  England.  They 
are  not  suggesting  that  estates  may  not,  in  some  cases,  benefit  by 
such  a  process.  It  may  be  that,  even  in  this  case,  others  of  the 
beneficiaries,  or  the  co-executors  if  they  had  exercised  any  judg- 
ment in  the  matter,  or  a  Court  judging  on  behalf  of  infants  or 
unborn  takers  would  have  approved  or  may  still  approve  of  such 
a  process,  either  partially  or  wholly.  But,  as  before  said,  the 
association  is  practically  a  sole  executor.  No  one  has  interposed 
on  behalf  of  the  beneficiaries  to  correct  any  bias  felt  by  the  sole 
executor,  or  to  adjust  the  balance  of  his  judgment.  And  under 
such  circumstances  he  cannot  claim  that  a  transfer  by  himself  to 
himself  shall  stand. 
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Then  comes  the  question  of  the  guarantee  commission.  If  any 
guarantee  had  been  given,  their  Lordships  would  feel  difficulty 
in  deciding  the  cross  appeal  on  this  point.  They  hardly  under- 
stand whether  the  Supreme  Court  disallowed  the  immediate 
deduction  of  the  commission  on  the  ground  that  the  bye-law  does 
not  authorize  it,  or  that  a  bye-law  authorizing  it  would  not  be 
reasonable,  or  that  the  testator  could  not  have  intended  it.  All 
these  considerations  are  mentioned,  and  all  with  some  degree  of 
doubt.  But  it  is  needless  now  to  go  further  into  those  questions, 
because  no  guarantee  has  been  given.  The  very  notion  of  a 
guarantee  requires  that  there  shall  be  two  sources  of  security  to 
the  creditor,  the  original  source  and  the  guarantor.  But,  on 
their  own  theory,  the  association  are  the  sole  debtors  of  the 
estate.  If  they  have  used  the  word  "guarantee"  to  apply  to 
debts  due  from  themselves  and  from  nobody  else,  that  is  a  mis- 
leading use  of  the  word,  and  cannot  avail  them.  But  their 
Lordships  think  that  they  have  not  so  used  it.  The  mention  of 
guarantees  in  the  16th  bye-law  is  one  of  the  passages  in  that 
article  which  have  led  their  Lordships  to  the  conclusion  that  the 
association  contemplate  the  administration  of  assets  in  specie, 
and  apart  from  their  own  property.  When  the  association  have 
given  a  guarantee,  it  will  be  time  enough  for  them  to  claim  a 
commission ;  possibly  none  may  ever  be  given. 

It  has  been  pointed  out  that  the  Plaintiff  represents  only  one 
of  seven  shares,  and  that  only  as  regards  his  life  interest.  But  if 
the  corpus  of  the  estate  has  been  dealt  with  in  a  manner  which 
cannot  be  justified  in  law,  it  is  competent  for  any  one  interested 
to  insist  on  the  right  principle  being  applied.  In  the  recent 
case  of  Bening 'field  v.  Baxter  (1)  this  Committee  held  that  they 
were  bound  to  declare  that  a  sale  by  an  executor  to  himself  was 
void,  at  the  suit  of  one  person  among  many  interested,  and  a 
person  whose  interest  in  the  property  might  possibly,  and  even 
probably,  be  reduced  to  nothing  by  the  intervention  of  prior 
claims.  The  decision  now  pronounced  does  not  prejudge  the 
way  in  which  it  may  hereafter  appear  desirable  to  administer  the 
estate  on  proper  consideration  and  with  due  regard  to  legal 
methods. 

(1)  Ante,  p.  1G7. 
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Their  Lordships  think  it  is  proper — 

(a.)  To  declare  that,  under  the  circumstances  appearing  in  this 
case,  transfers  made  to  the  association  of  securities  be- 
longing to  the  testator's  estate,  in  consideration  only  of 
the  association  taking  upon  itself  the  obligation  of 
paying  to  the  testator's  estate  the  sums  secured  thereby, 
do  not  confer  upon  the  association  any  right  of  treating 
such  securities  or  the  money  thereby  secured  as  their 
own  property. 

(b.)  To  declare  that  the  association  are  bound  to  administer 
such  securities  and  money  for  the  benefit  of  the  testator's 
estate,  and  to  pay  to  the  plaintiff  in  respect  of  the  income 
thereof  such  sums  as,  upon  a  due  statement  of  account 
between  him  and  the  association,  are  found  to  be  coming 
to  him. 

(e.)  To  declare  that  the  association,  not  haying  guaranteed  any 
portion  of  the  fidei-commissary  inheritances,  are  not 
entitled  to  any  guarantee  commission. 

(d.)  To  dismiss  the  cross  appeal. 

(e.)  In  other  respects  to  affirm  the  order  of  13th  July,  1885, 
now  appealed  from. 

(/.)  To  direct  the  accounts  to  be  taken  and  reformed  with 
reference  to  the  declarations  hereby  made. 

It  will  be  observed  that  their  Lordships  decide  nothing  as  to 
the  costs  of  the  cessions,  because,  for  the  reasons  before  stated, 
they  cannot  tell  whether  it  may  not  have  been  proper  to  make 
cessions  of  all  the  securities  to  the  association,  though  they  could 
not  thereby  become  the  absolute  owners  of  the  property  trans- 
ferred. Neither  have  they  decided  what  the  association  are 
entitled  to  charge  for  their  administration  of  the  assets  on  the 
new  footing  which  is  assigned  to  them.  They  conceive  that 
those  matters  will  best  be  dealt  with  by  the  Supreme  Court  in 
taking  the  further  accounts.  They  will  humbly  advise  Her 
Majesty  in  accordance  with  the  foregoing  opinion,  and  the 
association  must  pay  the  costs  of  the  appeals. 


Solicitors  for  the  Heirs  Hiddingh  :  BurcheU  &  Go. 
Solicitors  for  Executors  of  Hiddingh :  Venning,  Sons,  &  Man- 
ning. 
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June  23 ; 
July  23. 


ON  appeal  feom  the  supeeme  couet  of  new  south 

WALES. 

Law  of  New  South  Wales — 39  Vict.  No.  38 — Liability  of  the  Government  to  be 


Under  New  South  Wales  Act  39  Vict.  No.  38,  the  Government  of  the 
Colony  is  liable  to  be  sued  in  an  action  of  tort. 

Ilettihewage  Siman  Apjpu  v.  Tlie  Queen's  Advocate  (9  App.  Cas.  571) 
relates  exclusively  to  the  law  of  Ceylon,  and  does  not  lay  down  as  a  universal 
principle  that  actions  ex  delicto  cannot  be  brought  against  the  Crown. 


Appeal  from  a  judgment  (Jan.  7, 1886),  overruling  the  appel- 
lant's demurrer  to  a  declaration  in  an  action  of  tort. 

The  appellant  was  secretary  for  lands  of  the  Colony,  and  had 
been  duly  appointed  under  39  Vict.  No.  38,  to  be  sued  as  nominal 
defendant  on  behalf  of  the  Government  in  the  action.  The 
question  was  whether  the  Government  was  liable  to  be  sued  in  an 
action  of  tort. 

The  Court  (Faucett  and  Windeyer,  JJ.,  Martin,  C.J.,  dissent- 
ing) overruled  the  demurrer.  The  judges  were  unanimous  in 
holding  that  the  Crown  is  not,  by  the  common  law,  or  under  any 
imperial  statute,  liable  to  be  sued  for  damages  ex  delicto,  and 
that  all  actions  against  the  Government  of  the  said  Colony  are 
actions  against  the  Crown. 

The  Chief  Justice  held  that  the  Act  39  Vict.  No.  38,  did  not 
create  any  fresh  right  of  action  against  the  Government ;  the 
other  judges,  on  the  contrary,  following  previous  decisions  or 
opinions  expressed  in  the  cases  of  Wdkeley  v.  Lackey  (1),  and 
Municipality  of  Nuniba  v.  Lackey  (2),  held  that  by  virtue  of  the 

*  Present'. — Lord  Uobhouse,  Sir  Barnes  Peacock,  Sir  Richard  Baggallay, 
and  Sin  lliciiARD  Coucn. 


sued  in  Tort. 


(1)  1  N.  S.  W.  It.  209. 


(2)  1  N. 


S.  \Y.  \\.  2!  9, 
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J.  0.      said  statute  the  Government  was  liable  to  be  sued  in  actions 
1887       for  damages  ex  delicto,  as  well  as  in  actions  for  damages  ex  con- 
F^ll  tractu. 


V. 

Bowman. 


Sir  Horace  Davey,  Q.C.,  and  B.  J.  Leverson,  for  the  appellant, 
contended  that  the  judgment  of  the  Chief  Justice  was  right,  and 
that  so  far  as  the  cases  cited  were  decided  on  the  ground  that  the 
Act  created  a  fresh  right  of  action  against  the  Government,  they 
were  wrongly  decided.  The  action  was  in  effect  against  the 
Queen,  and  the  Crown  is  not  liable  to  be  sued  for  damages  ex 
delicto.  So  far  from  giving  a  fresh  right  of  action,  all  that 
39  Yict.  No.  38,  has  done  is  to  substitute  a  more  effective  proce- 
dure for  enforcing  against  the  Government  rights  of  action 
already  existing.  Keference  was  made  to  Tobin  v.  The  Queen  (1)  ; 
Feather  v.  The  Queen  (2) ;  Thomas  v.  The  Queen  (3) ;  Windsor 
and  Annapolis  Railway  Company  v.  The  Queen  and  The  Western 
Counties  Railway  Company  (4).  In  order  to  create  a  new  right  of 
action  against  the  Crown,  the  intention  of  the  Act  must  be  clear : 
an  extended  liability  must  have  been  created  by  express  words 
or  necessary  implication :  The  River  Wear  Commissioners  v. 
Adamson  (5)  ;  Western  Counties  Railway  Company  v.  Windsor  and 
Annapolis  Railway  Company  (6)  ;  Hettihewage  Siman  Appu  v.  The 
Queen's  Advocate  (7) ;  Palmer  v.  Hutchinson  (8) ;  The  Queen  v. 
Williams  (9) ;  Nipper  v.  Watson  (10). 

Rigby,  Q.C.,  and  W.  P.  Beale,  for  the  respondent,  admitted  that 
if  this  case  were  to  be  decided  according  to  English  law  it  would 
be  impossible  to  argue  it,  for  a  petition  of  right  would  not  lie 
under  the  circumstances.  But  when  once  a  petition  of  right  is 
converted  into  an  action  against  some  one  or  other,  the  whole 
law  on  the  subject  is  changed,  and  all  the  considerations  depend- 
ing upon  the  dignity  and  importance  of  the  Crown  are  swept 
away.  The  question  is  exclusively  one  of  the  construction  of 
39  Vict.  No.  38.    By  that  Act  a  remedy  is  given  against  the 

(1)  16  C.  B.  (N.S.)  355.  (6)  7  App.  Cas.  178. 

(2)  6  B.  &  S.  293.  (7)  9  App.  Cas.  571,  586. 

(3)  Law  Rep.  10  Q.  B.  31.  (8)  6  App.  Cas.  619. 

(4)  11  App.  Cas.  607.  (9)  9  App.  Cas.  418. 

(5)  2  App.  Cas.  743.  (10)  3  N.  S.  W.  R.  168. 
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Government  for  any  claim  or  demand  whatever — including  the  J.  C. 
claim  in  this  action.  Reference  was  made  to  the  earlier  Acts,  1887 
20  Yict.  No.  15,  and  24  Yict.  No.  27.  f^ll 


Leverson  replied. 


Bowman. 


1887 


The  judgment  of  their  Lordships  was  delivered  by 
Sie  Baknes  Peacock  : —  July  23- 

This  is  an  appeal  from  a  judgment  or  order  of  the  Supreme 
Court  of  New  South  Wales  in  an  action  by  the  respondent,  as 
plaintiff,  against  the  Honourable  James  Squire  Farnell,  the 
present  Appellant,  who  was  then  secretary  for  lands  of  the 
Colony,  and  had  been  duly  appointed  under  the  Act  39  Vict. 
No.  38,  of  the  legislature  of  New  South  Wales,  to  be  sued  as  the 
nominal  defendant  on  behalf  of  the  Government  of  the  Colony. 

The  declaration  contained  two  counts.  The  former  charged 
that  the  Government  by  their  servant  broke  and  entered  the 
lands  of  the  plaintiff  situate  in  the  Colony,  and  lit  fires  thereon, 
and  thereby  burned  down  and  destroyed  the  grass,  trees,  and 
fences  of  the  plaintiff  on  the  said  lands.  The  second  alleged 
that  the  Government  by  their  servants  so  negligently  and  wrong- 
fully lighted  and  maintained  certain  fires  on  the  plaintiff's  said 
lands  in  the  first  count  mentioned,  and  upon  lands  adjoining 
thereto,  and  conducted  themselves  so  negligently  and  wrong- 
fully in  and  about  the  care  of  the  said  fires,  and  the  taking  of 
precautions  against  the  spreading  of  the  same,  that  by  reason 
thereof  the  said  fires  spread  over  the  lands  of  the  plaintiff,  and 
burned  down  and  destroyed  large  quantities  of  grass  and  fencing 
thereon.    The  count  also  charged  special  damage. 

The  defendant  pleaded  not  guilty,  and  also  demurred  upon 
the  ground  that  the  declaration  was  bad  in  substance,  and  stated 
as  grounds  for  demurrer,  first,  that  the  Government  were  not 
liable  to  be  sued  in  an  action  of  tort ;  and  two  other  grounds 
which,  if  tenable,  have  not  been  relied  on  in  this  appeal. 

The  main  question  to  be  determined  is  whether,  under  the 
provisions  of  the  Act  39  Vict,  No.  38,  of  the  colonial  Legisla- 
ture, the  Government  of  the  Colony  is  liable  to  be  sued  in  an 
action  of  tort. 
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J.  C.  The  majority  of  the  judges  held  that  such  an  action  would  lie, 
1887  the  learned  Chief  Justice  dissenting.  The  demurrer  was  there- 
Farnell  fore  overruled,  and  it  was  ordered  that  judgment  be  entered  for 
Bowman  ^e  plamtiff  011  ^he  defendant's  demurrer.  From  that  order  the 
  present  appeal  has  been  preferred. 

Their  Lordships  are  of  opinion  that  the  order  is-  right,  and 
ought  to  be  affirmed. 

At  the  time  of  the  passing  of  the  39  Vict.  No.  38,  two  Acts  of 
the  colonial  legislature  were  in  force,  viz.,  the  20  Yict.  No.  15, 
and  the  24  Vict.  No.  27.  The  former  of  those  two  Acts  was 
intituled  "  An  Act  to  give  relief  to  persons  having  claims  against 
the  Government  of  New  South  Wales ;"  the  other,  "  An  Act  for 
the  amendment  of  the  law  as  to  claims  against  the  Crown."  The 
latter  Act  recited  that  it  was  expedient  to  adopt  the  law  of 
England  relating  to  petitions  of  right,  and  to  adapt  the  same  as 
nearly  as  might  be  to  the  circumstances  of  the  Colony,  and  the 
Act  was  passed  in  conformity  with  the  recital.  By  the  7th 
section  it  was  provided  that  nothing  in  the  Act  should  give  to 
the  subject  any  remedy  against  the  Crown  in  any  case  in  which 
he  would  not  have  a  remedy  before  the  passing  of  the  Act. 

That  Act  was  repealed  by  the  39  Vict.,  No.  38,  and  has  never 
been  renewed,  probably  because  it  was  considered  that  the  re- 
pealing Act  afforded  a  better  and  more  expeditious  remedy  for 
every  case  in  which  a  petition  of  right  would  lie. 

The  20  Vict.,  No.  15,  was  also  repealed  by  the  39  Vict.,  No.  38, 
but  as  the  latter  Act  contained  provisions  in  pari  materia,  though 
giving  more  extensive  remedies  to  persons  having  claims  against 
the  Colonial  Government,  it  will  be  well  to  refer  to  the  pro- 
visions of  the  repealed  Act.  The  preamble  was  in  the  words 
following : — 

"  Whereas  disputes  and  differences  have  arisen,  and  may  here- 
after arise,  between  the  subjects  of  Her  Majesty  the  Queen  and 
Her  Majesty's  local  Government  in  the  Colony  of  New  South 
Wales,  the  subject  matter  of  which  disputes  and  differences  has 
arisen,  or  may  arise,  within  the  Colony ;  and  whereas  the  ordi- 
nary remedy  by  petition  of  right  is  of  limited  operation,  and  is 
insufficient  to  meet  all  such  cases,  and  is  attended  with  great 
expense,  inconvenience,  and  delay.   Be  it  therefore  enacted,"  &c. 
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It  was  then  enacted,  amongst  other  things,  that —  J.  C. 

"In  all  cases  of  dispute  or  difference  touching  any  claim 
between  any  subject  of  Her  Majesty  and  the  Colonial  Govern-  Faknell 
ment  of  the  Colony  of  New  South  Wales  which  may  have  arisen,  Bowman. 
or  may  hereafter  arise,  within  the  said  Colony,  it  shall  and  may 
be  lawful  for  any  person  or  persons  having  such  disputes  or 
differences  to  present  a  petition  to  the  governor  of  the  said 
Colony,  setting  forth  the  particulars  of  the  claim  of  such  peti- 
tioner, which  petition  shall,  within  fourteen  days  from  the  pre- 
sentation thereof,  be  referred  by  the  governor  to  his  executive 
council ;  and  if  the  said  governor  shall,  with  the  advice  of  his 
executive  council,  think  fit,  the  said  petition  shall  be  referred 
to  the  Supreme  Court  of  the  said  Colony  for  trial  by  a  jury,  or 
otherwise  as  such  Court  shall,  after  such  reference,  direct." 

The  Act  then  provided  safeguards  for  cases  affecting  the 
royal  prerogative,  for  the  appointment  of  some  person  to  be  a 
nominal  defendant  to  the  petition,  and  for  answering  the  claim 
out  of  the  consolidated  revenue  of  the  Colony. 

Act  39  Vict.,  No.  38,  contains  no  preamble  or  recital,  but  it 
extends  the  provisions  of  the  20  Vict.,  No.  15,  in  favour  of  the 
subject. 

It  is  intituled  "  An  Act  to  enforce  claims  against  the  Colonial 
Government,  and  to  give  costs  in  Crown  suits/ •  and  after  repeal- 
ing by  sect.  1  the  20  Vict.,  No.  15,  and  the  24  Vict.,  No.  27, 
it  enacts  by  sects.  2,  3,  4,  5,  6,  and  7,  as  follows  : — 

"  2.  Any  person  having  or  deeming  himself  to  have  any  just 
claim  or  demand  whatever  against  the  Government  of  this 
Colony  may  set  forth  the  same  in  a  petition  to  the  governor 
praying  him  to  appoint  a  nominal  defendant  in  the  matter  of 
such  petition,  and  the  governor,  with  the  advice  of  the  executive 
council,  may,  by  notification  in  the  Gazette,  appoint  any  person 
resident  in  the  Colony  to  be  nominal  defendant  accordingly. 
Provided  that  if  within  one  month  after  presentation  of  such 
petition  no  such  notification  be  made  the  colonial  treasurer  for 
the  time  being  shall  be  the  nominal  defendant. 

"  3.  The  petitioner  may  sue  such  non  Inal  defendant  at  law  or 
in  equity  in  any  competent  Court,  and  every  such  case  shall  be 
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J.  C.      commenced  in  the  same  way  and  the  proceedings  and  rights  of 
1887      parties  therein  shall  as  nearly  as  possible  be  the  same,  and  judg- 
Faknell    ment  and  costs  shall  follow,  or  may  be  awarded  on  either  side,  as 
Bowman.    ^n  an  ordinary  case  between  subject  and  subject. 
- —         "  4.  The  nominal  defendant  in  any  case  under  this  Act  shall 
not  be  individually  liable  in  person  or  property  by  reason  of  his 
being  such  defendant. 

"  5.  In  any  action  or  suit  under  this  Act  all  necessary  judg- 
ments, decrees,  and  orders  may  be  given  and  made,  and  shall 
include  every  species  of  relief,  whether  by  way  of  specific  per- 
formance or  restitution  of  rights  for  recovery  of  lands  or  chattels, 
or  payment  of  money  or  damages. 

"  6.  In  any  action  or  suit  by  the  Crown  or  Attorney-General 
on  behalf  of  the  Crown  costs  shall  follow  or  may  be  awarded  as 
in  an  ordinary  case  between  subject  and  subject. 

"  7.  The  colonial  treasurer  shall  pay  all  damages  and  costs 
adjudged  against  any  such  nominal  defendant,  or  costs  awarded 
against  the  Crown  or  Attorney-General  under  this  Act,  out  of 
any  moneys  in  his  hands  then  legally  applicable  thereto,  and 
forming  part  of  or  belonging  to  the  consolidated  revenue  of  this 
Colony,  or  thereafter  voted  by  Parliament  for  that  purpose,  and 
in  the  event  of  such  payment  not  being  paid  within  sixty  days 
after  demand  execution  may  be  had  for  the  amount,  and  the 
same  may  be  levied  upon  any  property  vested  in  the  Govern- 
ment of  this  Colony,  but  not  upon  any  property  real  or  personal 
vested  in  it  on  behalf  of  the  Imperial  Government,  or  to  which 
such  last-mentioned  Government  has  any  claim,  or  is  in  anywise 
entitled." 

Thus,  unless  the  plain  words  are  to  be  restricted  for  any  good 
reason,  a  complete  remedy  is  given  to  any  person  having  or 
deeming  himself  to  have  any  just  claim  or  demand  whatever 
against  the  Government.  These  words  are  amply  sufficient  to 
include  a  claim  for  damages  for  a  tort  committed  by  the  local 
^Government  by  their  servants.  Under  the  present  Act,  if  the 
governor  with  the  advice  of  his  executive  council  does  not 
within  a  certified  specified  time  appoint  a  nominal  defendant, 
the  colonial  treasurer  for  the  time  being  is,  by  the  enactment  of 
the  legislature,  to  be  the  nominal  defendant,  and  in  an  action 
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against  the  nominal  defendant  the  rights  of  the  parties  are  to  be      j.  C. 
the  same  as  in  an  ordinary  case  between  subject  and  subject,  and      1887  ■ 
in  the  event  of  the  damages  and  costs,  if  any,  adjudged  against  fabnell 
the  nominal  defendant  not  being  satisfied  within  a  certain  period, 
the  7th  section  enacts  that  execution  may  be  had  for  the  amount 
in  the  manner  therein  provided. 

It  must  be  borne  in  mind  that  the  local  Governments  in  the 
Colonies,  as  pioneers  of  improvements,  are  frequently  obliged  to 
embark  in  undertakings  which  in  other  countries  are  left  to 
private  enterprise,  such,  for  instance,  as  the  construction  of  rail- 
ways, canals,  and  other  works  for  the  construction  of  which  it  is 
necessary  to  employ  many  inferior  officers  and  workmen.  If, 
therefore,  the  maxim  that  "  the  king  can  do  no  wrong  "  were 
applied  to  Colonial  Governments  in  the  way  now  contended  for 
by  the  appellants,  it  would  work  much  greater  hardship  than  it 
does  in  England. 

It  appears  from  the  recital  in  Act  20  Vict.,  No,  15,  that  one  of 
the  reasons  which  induced  the  legislature  to  pass  that  Act  was 
that  the  ordinary  remedy  by  petition  of  right  was  of  limited 
operation,  and  insufficient  to  meet  all  cases  of  disputes  and 
differences  which  had  arisen  or  might  arise  between  the  subjects 
of  Her  Majesty  the  Queen  and  Her  Majesty's  local  Government 
in  the  Colony.  It  could  not,  therefore,  have  been  intended  to 
limit  the  operation  of  the  Act  to  cases  in  which  the  subject  had 
a  remedy  by  petition  of  right.  The  very  object  of  the  Act  was' 
to  give  a  remedy  in  cases  to  which  a  petition  of  right  did  not 
extend.  Why,  then,  should  it  be  supposed  that  the  legislature 
intended  to  exclude  cases  of  tort?  Justice  requires  that  the 
subject  should  have  relief  against  the  Colonial  Governments  for 
torts  as  well  as  in  cases  of  breach  of  contract  or  the  detention  of 
property  wrongfully  seized  into  the  hands  of  the  Crown.  And 
when  it  is  found  that  the  Act  uses  words  sufficient  to  embrace 
new  remedies,  it  is  hard  to  see  why  full  effect  should  be  denied 
to  them. 

Their  Lordships  further  observe  that,  in  the  Act  of  24  Vict., 
which  was  directed  to  amend  the  procedure  on  petitions  of 
right,  there  was  a  proviso  that  it  should  not  give  to  the  subject 
any  new  remedy.    But  in  the  Act  of  20  Vict.,  where  one  of  the 


650 


HOUSE  OF  LOEDS 


[VOL.  XII. 


J.  C.      motives  of  the  Act  was  that  the  existing  remedy  is  limited  and 
1887      insufficient,  there  was  no  such  proviso.    So  also  in  the  Act  of 
Faknell    39  Vict.,  which  repeals  that  of  the  24th,  there  is  no  repetition  of 
Bowman    ^0lG  repealed  proviso.    The  makers  of  these  laws  seem  to  have 

  kept  well  before  their  eyes  the  two  distinct  processes,  that  of 

opening  a  larger  range  of  remedies  to  the  subject,  and  that  of 
amending  procedure  without  any  enlargement  of  remedy.  Their 
Lordships  therefore  cannot  see  why  in  construing  the  Act  now 
,  under  consideration,  a  Court  of  Law  should  go  out  of  its  way  to 
strain  the  words,  and  to  give  them  a  meaning  other  than  their 
ordinary  literal  meaning.  If  they  did  so,  they  would  be  intro- 
ducing a  certain  amount  of  repugnancy  into  the  Act  itself :  for 
the  5th  section  gives  to  the  subject  a  right  to  have  specific  per- 
formance of  contracts,  which  is  not  a  kind  of  relief  available 
against  the  Crown.  The  3rd  section  expressly  says  that,  in 
every  case,  not  the  proceedings  only  but  the  rights,  shall  be  the 
same,  and  that  judgment  shall  follow  as  in  an  ordinary  case 
between  subject  and  subject.  Those  enactments  are  not  con- 
sistent with  holding,  as  the  learned  Chief  Justice  expresses  it,, 
that  the  words  "  any  just  claim  or  demand  whatever  "  can  mean 
no  more  than  such  claims  or  demands  as  the  law  then  recognised,, 
and  that  they  cannot  include  a  claim  for  damages  ex  delicto. 

Their  Lordships  wish  to  remark  that  in  the  course  of  the 
judgment  in  which  the  learned  Chief  Justice  dissented  from  his 
colleagues,  he  expressed  some  broad  views  relating  to  the  pre- 
rogative of  the  Crown,  which  have  not  been  discussed  at  the  bar 
on  this  appeal,  and  in  which  their  Lordships  must  not  be  under- 
stood as  concurring. 

Eeference  was  also  made  by  the  learned  judges  below  to  some 
observations  which  were  made  in  the  Ceylon  case  of  Appu  v.  The 
Queen's  Advocate  (1),  as  if  they  were  intended  to  lay  down  a 
universal  principle  that  actions  ex  delicto  cannot  be  brought 
against  the  Crown.  But  their  Lordships  were  speaking  solely 
with  reference  to  the  law  of  Ceylon,  as  to  which  every  one  was 
agreed  that  there  existed  no  practice  of  suing  the  Crown  on 
torts,  whereas  there  did  exist  a  practice  of  suing  on  contracts. 
It  was  argued  that  certain  words  in  an  Ordinance  were  to  be 

(1)  9  App.  Cas.  571. 
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excluded  from  application  to  any  kind  of  suit  by  a  subject      J.  C. 
against  the  Crown,  because  they  were  capable  of  application  to  1887 
actions  on  torts,  which  did  not  exist.    It  was  in  answering  that  faenbll 
argument  that  their  Lordships'  observations  were  made,  and  it  bowhan 

has  no  bearing  whatever  on  the  present  controversy.  Their   

Lordships  will  humbly  advise  Her  Majesty  to  affirm  the  judg- 
ment of  the  Supreme  Court.  The  appellant  must  pay  the  costs 
of  the  appeal. 

Solicitors  for  appellant :  Want  &  Harston. 
Solicitor  for  respondent :  G.  P.  Blade. 
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L  l.  (E.)  THE  EIGHT  HON.  G.  A,  F.  CAVENDISH  1 
1887         BENTINCK,  M.P  j  ApPELLANT; 

5.  AND 

THOMAS  FENN  Eespondent. 

Principal  and  Agent — Agent  for  Purchase — Sale  of  Agent's  own  Property  to 
Princ ipal — Non-disclosure  of  Interest —  Company — Director — Misfeasance 
or  Breach  of  Trust — Contributory — Companies  Act  1862  (25  &  26  Vict, 
c.  89)  s.  165. 

A  director  of  a  company  as  the  company's  agent  purchased  for  the  com- 
pany a  property  in  which,  before  he  became  director,  he  had  acquired  an 
interest.  The  company  having  gone  into  liquidation  a  shareholder  whose 
shares  were  fully  paid  up  took  out  a  summons  as  a  contributory,  under 
sect.  165  of  the  Companies  Act  1862,  and  sought  to  make  the  director 
liable  for  misfeasance  or  breach  of  trust  on  the  ground  that  the  director 
had  allowed  the  company  to  make  the  purchase  without  disclosing  his  own 
interest,  and  at  a  price  far  exceeding  the  value : — 

Held,  that  the  application  must  be  dismissed,  the  evidence  adduced  by 
the  applicant  failing  to  shew  either  that  the  director  had  not  disclosed  his 
interest  or  that  the  purchase  price  was  above  the  value. 

The  decision  of  Pearson  J.  (In  re  Cape  Breton  Company,  26  Ch.  D.  221) 
and  of  the  Court  of  Appeal  (29  Ch.  D.  795)  affirmed  on  the  ground  above 
stated. 

Semble  that  such  a  contributory  cannot  take  out  a  summons  under 
sect.  165  unless  he  shews  that  the  breach  of  duty  has  resulted  in  loss  to 
the  assets  of  the  company  and  that  he  has  a  direct  pecuniary  interest  in 
the  success  of  the  application. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (1). 

The  question  arose  upon  a  summons  under  sect.  165  of  the 
Companies  Act  1862,  taken  out  by  the  appellant  in  the  winding- 
up  of  the  Cape  Breton  Company,  alleging  a  misfeasance  or  breach 
of  trust  in  the  respondent  as  director  of  the  company.  The 
appellant  was  a  holder  of  fully  paid-up  shares  in  the  company. 
The  terms  of  the  summons  and  the  evidence  adduced  by  the 
appellant  at  the  hearing  of  the  summons  are  stated  in  the  report 
of  the  decision  before  Pearson  J.,  who  dismissed  the  summons 
for  the  reasons  appearing  in  that  report  (2).  That  decision  was 
(1)  29  Ch.  D.  795.  (2)  26  Ch.  D.  221. 
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affirmed  by  the  Court  of  Appeal  (Cotton  and  Fry  L. JJ.,  H.  L.  (E.) 
Bowen  L.J.  dissenting  (1)).  As  will  be  seen  from  the  judgments  1887 

the  decision  of  this  House  proceeded,  not  on  the  ratio  decidendi  Cavendish 

of  Pearson  J.  or  of  the  Court  of  Appeal,  but  on  the  ground  of  Ben^inck 
the  insufficiency  of  the  evidence.    The  facts  material  to  this  Fenn. 
report  are  fully  stated  in  the  judgments  of  Lord  Herschell  and 
Lord  Macnaghten. 

May  17,  June  28,  July  5.  Montague  Coohson  Q.C.  and  J".  G. 
Butcher  for  the  appellant : — 

The  respondent,  as  director  of  the  Cape  Breton  Company,  com- 
mitted a  breach  of  trust  and  a  misfeasance  under  sect.  165  of  the 
Companies  Act  1862  in  not  disclosing  to  his  co-directors  that  he 
was  part  owner  of  the  coal  areas  at  the  time  of  the  purchase  by 
the  company.  Further,  the  price  paid  was  excessive.  Of  this 
there  is  sufficient  evidence  in  the  fact  that  the  coal  areas  were 
originally  bought  by  the  respondent  for  much  less,  and  were 
finally  sold  by  the  company  at  a  heavy  loss.  The  evidence  is  at 
all  events  enough  to  call  upon  the  respondent  to  shew  that  the 
company  gave  no  more  than  the  real  value.  The  Court  of  Appeal 
decided  in  favour  of  the  respondent  on  the  ground  that  the  com- 
pany by  their  own  act  had  made  rescission  impossible,  and  that 
no  other  redress  could  be  given.  But  in  the  first  place  when  the 
company  resolved  to  sell  the  property  and  so  made  rescission 
impossible  the  facts  were  not  fully  known.  Secondly,  though 
restitution  of  the  property  be  impossible,  compensation  can  be 
made  in  money  either  in  an  action  or  under  sect.  165.  If  it  be 
not  so  and  if  the  decision  below  be  upheld  the  door  is  opened 
to  extensive  frauds. 

The  mere  non-disclosure  of  the  respondent's  interest  was  a 
fraud ;  and  the  making  of  a  secret  profit  renders  him  liable  to 
account  under  sect.  165  :  In  re  British  Seamless  Paper  Box  Com- 
pany, per  Brett  L.J.  (2).  If  an  agent  takes  advantage  of  his 
principal  for  his  own  benefit  a  Court  of  Equity  will  set  aside  the 
transaction :  Rothschild  v.  Broohman  (3) ;  and  this  after  a  lapse 
of  years  and  without  entering  into  the  question  of  the  fairness 

(1)  29  Ch.  D.  795.  (2)  17  Cb.  D.  I(i7,  177. 

(3)  2  Dow.  &  C.  1S9,  197. 
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H.  L.  (E.)   of  the  price :  Gillett  v.  Pepper corne  (1) ;  and  see  Robinson  v.. 

1887      Mollett  (2)  ;  McPherson  v.  Watt  (3) ;  Massey  v.  Bavies  (4)  ;  Burton 
Cavendish  v.  Wookey  (5) ;  Hichens  v.  Congreve  (6) ;  Beniley  v.  Craven  (7)  ^ 
Bentinck    an(^  Benson  Y.  Heathorn  (8).    The  principle  contended  for  by  the 
Fenn.     appellant  is  fully  recognised  in  Erlanger  v.  iVew  Sombrero  Phos- 
phate Company  (9).    Where  a  sale  is  induced  by  fraud,  or  where 
an  agent  sells  his  own  property  to  his  principal  without  dis- 
closing his  interest,  the  purchaser  has  an  option  to  rescind  the 
contract,  or  to  retain  the  property  and  sue  for  damages :  Houlds- 
•  worth  v.  City  of  Glasgow  Bank,  per  Earl  Cairns  (10).   The  respon- 
dent is  liable  to  account  either  for  the  difference  between  the 
price  at  which  he  bought  and  the  price  at  which  he  sold  to  the 
company,  or  for  the  difference  between  the  price  at  which  the 
company  bought  and  the  real  market  value,  or  at  all  events  for 
any  secret  profit  he  has  made  in  the  transaction :  In  re  Ambrose 
Lake  Tin  and  Copper  Mining  Company  (11) ;  Lord  Hardwicke  v. 
Vernon  (12).   What  the  amount  of  profit  is,  is  matter  for  inquiry  ; 
and  the  inquiry  ought  not  to  have  been  refused.   Sect.  165,  even 
if  it  does  not  give  new  rights,  gives  new  remedies.   The  fact  that 
the  company  adopted  the  purchase  and  cannot  now  rescind  is  no 
bar  to  the  appellant,  who  is  not  bound  by  what  the  company  did. 

[They  also  referred  on  the  question  of  the  Statute  of  Limita- 
tions and  laches  to  Lindsay  Petroleum  Company  v.  Hurd  (13)  \ 
Flitcroffs  Case  (14)  ;  In  re  Alexandra  Palace  Company  (15.)] 

Sir  H.  Davey  Q.C.  and  Par  well  for  the  respondent : — 

The  decision  of  the  Court  of  Appeal  though  right  in  law  was 
erroneous  in  assuming  as  facts  that  the  respondent  failed  to  dis- 
close his  interest  to  the  company  at  the  time  of  the  purchase,  and 
that  the  property  was  sold  above  its  value.  In  truth  there  is  no 
evidence  whatever  to  support  either  assumption.    Such  evidence 

(1)  3  Beav.  78,  83.  (8)  1  Y.  &  C.  C.  C.  326. 

(2)  Law  Kep.  7  H.  L.  802.  (9)  3  App.  Cas.  1218. 

(3)  3  App.  Cas.  254,  272.  (10)  5  App.  Cas.  317,  323. 

(4)  2  Ves.  Jun.  317.  (11)  14  Ch.  D.  590,  594,  598. 

(5)  6  Madd.  367.  (12)  4  Ves.  411. 

(6)  1  Euss.  &  My.  150.  (13)  Law  Kep.  5  P.  C.  221. 

(7)  18  Beav.  75.  (14)  21  Ch.  D.  519. 

(15)  21  Ch.  D.  149. 
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as  there  is  points  the  other  way.  And  till  the  present  argument  H.  L.  (E.) 
no  attempt  was  made  to  charge  the  respondent  with  fraud.  1887 

But  even  assuming  the  appellant's  view  of  the  facts  he  has  cavendish 
made  out  no  ground  for  relief.  Kescission  being  out  of  the  Bbntinck 
question,  the  only  possible  relief  is  in  damages ;  and  there  is  no  Fenn- 
case  in  which  equity  has  given  relief  in  damages  against  an 
agent  selling  his  own  property  to  his  principal  where  the  agent 
had  not  a  fiduciary  position  at  the  time  when  he  acquired  the 
property  for  himself.  The  respondent  was  not  a  director  or  in 
any  fiduciary  position  towards  the  company  when  he  acquired  his 
interest  in  the  coal  areas,  and  this  is  the  cardinal  distinction 
between  the  present  case  and  the  decisions  relied  on  by  the 
appellant  which  have  any  bearing  on  the  point.  The  present 
case  is  one  of  the  class  in  which  the  purchaser  has  an  option  to 
rescind ;  if  he  elects  not  to  rescind  equity  can  give  no  alternative 
relief.  The  decision  of  Malins  V.C.  and  the  observations  of  Lord 
Cairns  in  the  House  of  Lords  in  Erlanger  v.  New  Sombrero  Com- 
pany (1),  are  strong  authorities  against  the  claim  for  alternative 
relief.  No  doubt  an  action  for  deceit  exists,  but  the  plaintiff 
must  prove  that  the  contract  was  induced  by  fraud  and  that  the 
purchaser  was  damnified.  Here  there  is  no  evidence  of  either. 
No  action  will  lie  for  mere  non-disclosure :  there  must  be  an 
affirmative  misrepresentation. 

Sect.  165  gives  no  new  rights  or  causes  of  action,  but  merely 
gives  a  summary  remedy  where  an  action  lies ;  and  this  section 
cannot  be  put  in  force  where  the  company  has  suffered  no  loss  : 
Coventry's  Case  (2).  Further,  the  appellant  cannot  put  in  force 
sect.  165  ;  being  only  a  holder  of  fully  paid-up  shares  he  cannot 
derive  any  benefit  from  the  success  of  the  application.  . 

Butcher,  in  reply  : — 

It  is  the  duty  of  an  agent  upon  a  transaction  like  this  to  dis- 
close all  material  facts  that  he  knows.  Where  a  breach  of  duty 
has  been  committed  damage  will  be  inferred,  and  an  action  lies 
though  no  actual  damage  is  suffered:  Marzetti  v.  Williams  (3); 
Barlcer  v.  Green  (4).    Money  and  shares  belonging  to  the  coin- 

(1)  5  Ch.  D.  73 ;  3  App.  Cas.  1218,  (2)  14  Ch.  D.  G60. 

1235.  (3)  1  B.  &  Ad.  415. 

(4)  2  Bing.  317. 
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H.  L.  (E.)   pany  having  come  into  the  respondent's  hands  he  must  account 
1887       for  them. 

Cavendish  The  appellant  is  clearly  "  a  contributory  "  within  the  meaning 
Bentinck    0£  gec^  -j^g^  an(^  a  r]jrec^  interest  in  the  success  of  the 

Fenn.  application,  for  if  the  assets  of  the  company  are  increased  he  may 
recover  the  value  of  his  shares.  As  to  the  position  of  a  liquidator 
under  sect.  165,  see  In  re  National  Funds  Assurance  Com- 
pany (1). 


Lokd  Herschell  : — 

My  Lords,  this  case  arises  upon  an  application  made  in  the 
winding-up  of  the  Cape  Breton  Coal  Company  under  the  165th 
section  of  the  Companies  Act  1862,  the  appellant  claiming  under 
that  section  that  the  respondent,  who  was  a  director  of  that  com- 
pany, should  be  held  liable  for  misfeasance  or  breach  of  trust,  he 
having  been  an  agent  of  the  company. 

The  evidence  before  your  Lordships  is  very  meagre ;  and  in 
the  arguments  of  the  learned  counsel  which  have  been  addressed 
to  your  Lordships  a  great  many  suggestions  have  been  made 
which  receive  but  little  support  from  the  evidence  which  has  been 
adduced. 

It  appears  that  in  the  year  1871  certain  persons  associated 
themselves  together  under  the  name  of  "  The  Coal  Area  Asso- 
ciation," and  acquired  three  areas  of  coal  known  as  the  Haven,, 
Lake  and  Balmoral  areas.  There  has  been  some  controversy  as 
to  the  price  at  which  they  acquired  those  areas  in  the  year  1871? 
but  I  think  we  may  take  it  that  the  price  was  £5500.  Amongst 
the  persons  thus  associated  under  that  title  was  the  present 
respondent,  Mr.  Fenn.  There  were  also  his  partner  Mr.  Cros- 
thwaite,  an  engineer  named  Baker,  and  a  Mr.  G-isborne. 

At  the  commencement  of  the  year  1872  the  persons  who  were 
thus  associated  as  the  Coal  Area  Association  formed  a  limited 
company  bearing  the  same  name  with  the  addition  of  the  word 
"  Limited  "  ;  and  Mr.  Grisborne,  who  resided  in  Nova  Scotia,  and 
by  whom  apparently  these  areas  had  been  originally  owned,  or? 
at  all  events,  in  whose  name  they  stood,  assigned  his  interest  in 
the  coal  areas  to  the  Coal  Area  Association  Limited,  giving 

(1)  10  Oh.  D.  118. 


VOL.  XII.] 


AND  PKIVT  COUNCIL. 


657 


them  the  right  to  use  his  name  for  all  purposes  for  which  it    H.  L.  (E.) 
was  necessary,  in  order  to  give  them  the  full  benefit  of  that  1887 
assignment.  Cavendish 

In  the  following  year,  1873,  negotiations  were  entered  into  for  BE^mcK 
the  amalgamation  of  certain  other  coal  companies — three  in  number  Fbnn. 
— the  Lorway  Coal  Company,  the  Glasgow  and  Cape  Breton  Coal  Lord  Herscheii. 
Company,  and  the  Schooner  Pond  Coal  Company,  and  an  agree- 
ment was  entered  into  for  the  purpose  of  the  amalgamation  of 
those  three  companies,  and  the  transfer  of  their  properties  to  a 
new  company  which  was  afterwards  to  be  incorporated.  The  new 
company  was  to  undertake  all  the  liabilities,  debenture  and  other- 
wise, of  those  three  companies,  and  was  to  acquire  all  their 
property.  This  amalgamation  arrangement  was  made  the  sub- 
ject of  an  agreement  of  the  24th  of  October  1873  ;  the  agreement 
was  made  between  the  three  companies  that  I  have  named  and  a 
Mr.  Blunt  on  behalf  of  the  intended  new  company,  and  "by  that 
agreement  not  only  were  these  properties  of  the  three  existing 
companies  to  be  acquired  by  the  new  company,  but  it  was  made 
a  condition  of  the  entire  arrangement  that  the  new  company 
should  also  acquire  by  agreement  of  sale  and  purchase  the  three 
coal  areas — the  Haven,  the  Lake,  and  the  Balmoral — which  were 
the  property  of  the  Coal  Area  Association  Limited,  to  which  I 
have  already  called  attention,  at  a  price  not  exceeding  £42,000, 
and  on  the  terms  that  the  vendors  should  take  not  less  than  two- 
thirds  of  the  money  in  paid-up  shares  of  the  new  company.  The 
arrangement  contemplated  by  that  agreement  was  afterwards 
carried  into  effect :  the  new  company  was  formed  and  incorpo- 
rated in  November  of  the  same  year,  namely,  the  Cape  Breton 
Coal  Company  Limited,  and  of  that  new  company  Mr.  Fenn,  the 
present  respondent,  and  Mr.  Baker,  became  directors.  In  the 
following  month,  the  month  of  December,  the  purchase  of  these 
three  coal  areas  which  was  contemplated  by  the  agreement  of 
October  1873  was  carried  into  effect.  The  price  given  was  the 
maximum  price  permitted  by  the  agreement,  namely  £42,000, 
but  instead  of  a  third  of  it  being  in  cash  and  the  remainder  in 
shares,  £12,000  only  was  paid  in  cash  and  the  difference,  the 
remaining  £30,000,  was  paid  by  shares  of  the  new  company. 

At  the  time  when  that  agreement  was  come  to  by  the  directors 
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H.  L.  (E.)   of  the  new  company  and  the  owners  of  those  three  areas  Mr. 

1887       Fenn  and  Mr.  Baker  were  present;  they  were  parties  to  the 
Cavendish  agreement  and  parties  to  putting  the  seal  of  the  company  to  the 
Bentinck    agreemeilt.    It  is  in  respect  of  that  transaction  that  the  present 
Fenn.     claim  is  advanced  under  the  165th  section  of  the  Companies  Act 
Lord  Herscheii.  of  1862.   The  question  which  your  Lordships  have  to  consider  is 
whether  there  was  a  misfeasance  in  relation  to  that  transaction 
within  the  meaning  of  the  165th  section  of  the  Companies  Act. 

Now,  there  can  be  no  doubt  that  inasmuch  as  Mr.  Fenn  was 
interested  with  his  partner  Mr.  Crosthwaite  to  the  extent  of 
three-tenths  of  the  value  of  these  three  coal  areas,  holding  three- 
tenths  of  the  shares  in  the  Coal  Area  Association  Limited,  he 
was  bound  to  disclose  that  interest  to  the  other  directors  of  the 
new  company  who  were  entering  into  a  contract  for  the  purchase 
of  them,  and  his  failure  to  make  that  disclosure  would  entitle 
the  company,  upon  discovering  his  interest,  to  rescind  the  sale. 
I  think  about  that  there  can  be  no  manner  of  doubt.  But  at  the 
present  time  rescission  has  become  impossible.  Of  course,  that 
is  not  the  remedy  sought  under  the  165th  section,  but  it  is  said 
on  the  part  of  the  appellant,  "  Although  rescission  has  become 
impossible,  and  that  remedy  is  no  longer  available,  I  am  never- 
theless entitled  to  claim  against  the  respondent  that  he  shall 
make  good  to  the  company  the  loss  they  have  sustained  owing  to 
his  misfeasance  in  failing  to  make  that  disclosure." 

The  case  has  been  put  on  behalf  of  the  appellant  in  various 
ways.  First  it  is  said  to  be  a  case  of  a  secret  profit  made  by  an 
agent,  which  profit  he  is  therefore  bound  to  hand  over  to  his  prin- 
cipal. Of  course  it  cannot  be  doubted  that  Mr.  Fenn  as  a 
director  of  the  company  was  in  the  position  of  an  agent,  and  un- 
doubtedly if  he  filled  any  fiduciary  position  towards  them  at  the 
time  when  he  purchased  this  property  he  would  be  bound  to  pay 
to  the  company  the  difference  between  the  price  at  which  he  pur- 
chased it  and  the  price  at  which  it  was  sold  to  the  company.  But 
here  it  is  beyond  question  that  at  the  time  when  the  purchase 
was  made  Mr.  Fenn  and  his  co-adventurers  were  none  of  them  in 
any  sort  of  fiduciary  relation  to  the  company,  the  existence 
of  which  was  at  that  time  not  even  contemplated. 

Again,  there  probably .  is  little  doubt  that  if  an  agent  of  a 
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company  is  employed  by  that  company  to  make  a  purchase  for   H.  T,.  (E.) 
them  in  the  market  of  goods  of  any  description,  and  if  instead  of  1887 
making  that  purchase  in  the  market  at  the  market  price  he  sells  cavendish 
to  his  company  goods  of  the  required  description  which  he  Ben^nck 
happens  to  own,  at  a  price  in  excess  of  the  market  price,  he  can  Fe*ot. 
be  made  to  pay  to  the  company  that  excess,  so  as  to  leave  their  Lord  Herscheii. 
purchase,  as  it  ought  to  have  been,  at  the  market  price  according 
to  the  obligations  which  he  is  under  to  them.    But  in  the  pre- 
sent case  the  purchase  that  was  made  was  a  purchase  of  a  specific 
property,  it  was  that  specific  property  alone  which  the  agent,  the 
director,  was  authorized  to  purchase  ;  it  was  not  left  to  him  to 
purchase,  at  the  best  price  at  which  they  could  be  obtained,  goods 
or  land  of  a  particular  description,  but  his  agencjr,  so  far  as  it  ex- 
isted at  all,  was  an  agency  to  purchase  this  specific  property  in 
which  it  is  proved  he  had  an  interest. 

Now,  I  am  by  no  means  prepared  to  say  that  the  argument  of 
the  appellant  is  well  founded  that  such  a  case  as  this  is  a  parallel 
case  to  the  class  of  cases  to  which  I  have  alluded,  where  an  agent 
employed  to  go  into  the  market  and  buy  at  the  market  price 
sells  his  own  goods  to  the  company  at  something  above  the 
market  price.  But  I  do  not  think  it  necessary  to  come  to  any 
absolute  determination  upon  that  point,  because  it  is  of  the  very 
essence  of  such  a  case  as  this  to  shew  that  the  price  at  which  the 
property  was  sold  to  the  company  was  in  excess  of  what  has  been 
called  the  real  price  or  the  true  value.  Now  what  evidence  is 
there  here,  upon  which  your  Lordships  would  be  entitled  to  act, 
that  the  property  in  question  when  purchased  by  the  company 
was  sold  to  them  at  a  price  in  excess  of  the  real  value,  or  the 
market  value,  or  the  true  value,  in  whichever  way  you  put  it  ?  I 
admit  that  there  may  be  considerable  ground  for  suspicion  that 
the  price  was  in  excess  of  it.  But  obviously  for  such  a  case 
as  the  appellant  seeks  to  make  out  here  much  more  than  that 
is  necessary.  It  is  of  the  very  essence  of  the  case,  which  rests 
upon  his  proving  what  he  claims,  namely  a  secret  profit  impro- 
perly made,  that  he  should  prove  that  there  has  been  that  excess 
which  he  alleges. 

Now  what  are  the  only  facts  before  us  ?  The  appellant  relies 
upon  the  fact  that  this  property  purchased  in  1S71  at  £5500 
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H.  L.  (&)    was  sold  in  the  autumn  of  1873  at  the  price  of  £12,000  in 
1887       cash  with  an  addition  of  £30,000  in  shares  in  this  new  com- 
Cavendish  pany.    No  doubt  that  is  a  fact  of  importance  pointing  in  a  par- 
Bentinck    f  icll[ar  direction.    But  it  is  not  the  only  fact,  and  it  is  impossible 
Fenn.      for  11S  to  shut  our  eyes  to  information  which  is  matter  of  common 
Lcrd  Herscbeii.  knowledge  that  in  1871  and  subsequently  to  1871  coal  properties 
did  rise  very  considerably  in  value — whether  to  this  extent  it 
matters  not — that  fact  at  all  events  prevents  our  coming  to  the 
conclusion  that  the  price  given  in  the  early  part  of  1871  is  any 
real  guide  to  the  value  of  the  same  property  in  1873. 

But  that  is  not  all,  because  in  October  1873  an  agreement 
was  entered  into  between  the  representatives  of  three  companies 
as  well  as  a  person  acting  on  behalf  of  the  intended  new  com- 
pany. The  representatives  of  three  companies — the  Glasgow, 
the  Schooner  Pond,  and  the  Lorway— considered  it  worth  their 
while  to  give  up  to  £42,000,  £14,000  of  that  sum  to  be  in  cash, 
for  the  purchase  of  this  very  property.  These  three  companies 
were  entirely  independent,  as  far  as  appears,  of  the  persons  who 
owned  the  coal  areas  in  question.  All  that  is  said  with  regard  to 
it  is,  that  these  three  companies  had  originally  been  promoted 
by  the  same  persons.  But  it  is  impossible  to  shut  one's  eyes  to 
the  fact  that  such  an  agreement  was  come  to  as  affording  evi- 
dence that  this  was  considered  in  October  1873  as  the  value  of 
the  property. 

It  is  not  necessary  to  inquire  what  the  real  value  of  the 
property  exactly  was,  or  for  your  Lordships  to  come  to  any 
determination  upon  it.  As  I  have  said,  you  may  have  reason  to 
suspect  that  the  price  given  was  excessive,  but  how  is  it  possible, 
in  the  face  of  the  evidence  to  which  I  have  called  attention,  for 
your  Lordships  to  come  to  the  conclusion  that  any  such  case  is 
established  as  is  alleged  on  behalf  of  the  appellant,  namely,  that 
a  sum  in  excess  of  the  real  value  was  in  December  1873  agreed 
to  be  given  by  the  directors  of  the  Cape  Breton  Coal  Company 
for  these  three  coal  areas  ?  I  think  it  is  impossible  to  arrive  at 
any  such  conclusion,  and  to  say  that,  therefore,  there  has  been 
misfeasance  on  the  part  of  Mr.  Fenn,  the  present  respondent, 
which  would  warrant  your  Lordships  coming  to  the  conclusion 
that  he  should  be  compelled  to  return  a  part  of  the  money 
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received  in  respect  of  this  purchase  on  the  ground  that  he  was  H.  L.  (E.) 
making  improperly  a  considerable  profit.  1887 

But  I  own  that  I  entertain  very  great  doubt  in  the  present  Cavendish 
case  whether  there  is  any  evidence  establishing  that  which  it  is  Ben^ck 
essential  to  establish  for  the  purpose  of  making  out  the  appel-  Fenn- 
lant's  case.    I  mean  that  there  was  a  misfeasance  on  the  part  of  Lord  Herscheii. 
the  respondent  in  concealing  his  interest  in  the  property.  No 
doubt  where  rescission  is  claimed,  if  it  is  shewn  that  a  person 
taking  part  in  the  transaction  of  purchase  was  himself  one  of  the 
vendors,  the  onus  would  be  on  him  of  shewing  that  he  made  full 
disclosure.  But  when  an  applicant  seeks  under  the  1 65th  section 
to  establish  a  case  of  misfeasance  I  think  it  is  necessary  for  him 
to  give  evidence  of  all  the  elements  that  go  to  make  up  that 
misfeasance.    There  is  no  misfeasance  in  a  person  who  has  an 
interest  in  the  property,  by  being  a  shareholder  in  the  company 
which  is  selling  it,  nevertheless  acting  as  a  director  in  the  pur- 
chase of  that  property  for  another  company.    The  misfeasance,  if 
it  exists  at  all,  must  be  in  this,  that  he  enters  into  such  a  trans- 
action without  communicating  to  his  co-directors  the  fact  that 
he  has  such  an  interest.    It  seems  to  me  that  it  must  rest  with 
those  who  allege  the  misfeasance  to  prove  that  element,  which  is 
an  essential  element  to  make  out  misfeasance  at  all. 

Now,  what  is  the  evidence  here  ?  I  cannot  see  the  slightest 
evidence,  upon  the  affidavit  of  Mr.  Harper  or  otherwise,  to  shew 
that  disclosure  was  not  made  in  the  present  case,  or  that  the 
other  directors  were  not  perfectly  well  aware  of  Mr.  Fenn's 
position.  One  may  speculate  about  it,  one  may  imagine  that 
they  were  not ;  but,  as  I  have  said,  those  who  undertake  to  make 
out  a  case  of  misfeasance  must  establish  that  case  before  they 
can  claim  the  relief  to  which  it  is  suggested  they  are  entitled. 

Then  it  is  said  that  the  case  may  be  put  in  another  way,  that 
there  was  here  at  all  events  a  breach  of  duty,  and  that  in  respect 
of  that  breach  of  duty  a  claim  may  be  made  under  the  165th 
section,  the  breach  of  duty  being  the  omission  to  make  full  dis- 
closure. There,  again,  I  have  only  to  repeat  that  I  fail  to  see 
the  evidence  that  there  was  any  such  broach  of  duly  committed. 
And  I  think  that  in  order  to  establish  a  claim  to  relief  it  would 
be  necessary  not  only  to  shew  a  breach  of  duty  but  to  show  a 
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H.  L,  (E.)  breach  of  duty  which  resulted  in  pecuniary  loss  to  the  company. 

1887       It  may  be  perfectly  true  that  where  there  is  a  duty,  whether 
Cavendish  arising  out  of  a  contract  or  otherwise,  by  one  person  to  another 
Bentinck    an  action  wm  lie  in  respect  of  a  breach  of  that  duty  although 
Fenn.     no  substantial  damage  has  been  suffered.    In  an  action  nominal 
Lord  Herscheii.  damages  may  be  recovered  wherever  a  breach  of  duty  is  shewn. 

But  I  certainly  do  not  think  that  any  such  doctrine  can  be 
applied  to  the  165th  section.  The  right  which  the  165th  section 
gives  is  not  given  to  the  company,  or  the  representative  of  the 
company  with  whom  there  is  a  contract,  or  as  towards  whom  there 
is  a  duty  or  as  regards  whom  there  is  a  breach  of  duty ;  but 
the  right  under  the  165th  section  is  given  to  "any  liquidator  or 
any  creditor  or  contributory  of  the  company."  Now  there  is  no 
duty  or  breach  of  duty  to  the  company  in  respect  of  which  a 
creditor  or  contributory  can  maintain  an  action,  but  he  has  a 
right  to  this  extent,  that  if  owing  to  a  misfeasance  or  breach  of 
duty  the  funds  of  the  company  in  which  he  is  interested  have 
been  diminished  those  funds  shall  again  be  made  good  and  the 
assets  of  the  company  shall  be  recouped  the  loss  which  they  have 
sustained.  And,  therefore,  I  think,  that  assuming  that  a  breach 
of  duty  such  as  is  suggested  would  be  a  misfeasance  giving  rise  to 
an  application  under  the  165th  section  such  an  application  could 
only  succeed  where  it  could  be  shewn  that  the  breach  of  duty 
had  resulted  in  loss  to  the  funds  and  assets  of  the  company. 

The  only  other  way  in  which  the  case  has  been  put  is  that 
there  has  been  deceit  or  fraud  which  would  give  rise  to  this  appli- 
cation. With  reference  to  the  last  two  claims  to  which  I  have 
alluded,  namely  the  claim  for  breach  of  duty  and  the  claim  in 
respect  of  deceit  or  fraud,  I  think  that  it  would  be  a  very  grave 
question  whether  it  would  be  proper  to  give  the  relief  applied 
for  upon  a  summons  such  as  we  find  in  the  present  case.  I  think 
that  where  it  is  intended  to  allege  such  a  breach  of  duty,  and 
where  it  is  intended  to  allege  fraud  or  deceit,  those  allegations 
should  be  clearly,  satisfactorily,  unequivocally  made  in  the  sum- 
mons, so  that  those  against  whom  they  are  made  should  have 
their  attention  directed  to  them  and  should  have  an  opportunity 
of  meeting  them.  In  the  present  case  I  entertain  certainly  a 
strong  impression  that  it  never  was  intended  at  the  time  when 
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the  summons  was  issued  to  make  any  such  allegations.    In  my   H.  L.  (E.) 
opinion  there  was  an  idea  that  the  defendant,  Mr.  Fenn,  could  be  1887 
made  responsible  for  the  difference  between  what  he  gave  for  the  cavendish 
property  and  the  price  at  which  he  sold  it,  and  the  claim  was  in  Bentinck 
respect  of  his  putting  the  seal  to  those  two  agreements,  and  it  was  Fenn. 
supposed  that  that  resulted  in  an  obligation  to  pay  the  differ-  Lord  Hersciieii. 
ence ;  because  I  do  not  find  anywhere  an  allegation  either  that 
there  was  misfeasance  in  respect  of  a  breach  of  duty  to  disclose  or 
that  there  was  misfeasance  in  respect  of  fraud  or  deceit  in  making 
a  false  representation  to  the  company  or  to  his  co-directors. 

I  own  that  I  see  no  ground  whatsoever  for  alleging  fraud.  The 
allegation  is  based  solely  upon  this ;  it  is  said  that  the  respon- 
dent represented  to  the  directors  that  the  property  belonged  to 
Mr.  Gisborne  and  did  not  belong  to  him,  and  that  allegation  rests 
entirely  upon  the  statement  in  the  affidavit  of  Mr.  Harper  that 
"  Frederick  Newton  Gisborne  was  in  each  case  put  forward  as  the 
sole  vendor  of  the  property."  Now  Mr.  Harper  only  purports  to 
found  his  affidavit  upon  the  information  which  he  has  obtained 
from  a  perusal  of  the  documents  in  the  case,  and  the  sense  in 
which  he  says  that  "  Frederick  Newton  Gisborne  was  put  forward 
as  the  sole  vendor  "  must  be  gathered  from  the  documents  upon 
which  he  founds  that  statement.  Those  documents  no  doubt  shew 
that  contracts  were  entered  into  in  the  name  of  Gisborne.  Gis- 
borne at  that  time  was  the  legal  owner  of  the  property,  and  in 
those  contracts  Gisborne  who  was  the  legal  owner  of  the  property 
comes  under  an  obligation  to  obtain  a  lease  and  certain  rights  in 
the  name  of  the  new  company.  That  perhaps  accounts  for  the 
fact  that  the  agreements  were  entered  into  in  the  form  in  which 
they  were  with  Gisborne  ;  but  whether  this  is  so  or  not,  to  say 
that  the  mere  fact  that  the  agreements  were  entered  into  in  that 
form  with  the  trustee,  who  was  the  legal  owner,  without  any 
mention  of  the  beneficiaries,  is  sufficient  to  prove  a  fraudulent 
misrepresentation  that  he  and  he  alone  was  the  owner,  seems  to 
me,  I  own,  a  somewhat  extravagant  proposition.  At  all  events  I 
feel  quite  sure  that  your  Lordships  would  not  be  justified  in 
holding  so  serious  a  charge  as  that  of  fraud  to  be  established  upon 
evidence  of  such  a  very  flimsy  description. 

I  think  I  have  now  dealt  with  the  whole  of  the  case  put  for- 
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H.  L.  (E.)   ward  on  behalf  of  the  appellant,  and  I  have  come  to  the  conclusion 
1887      that  he  has  not  established,  on  any  of  the  grounds  suggested,  that 
Cavendish  there  has  been  misfeasance  on  the  part  of  the  respondent  result- 
Bentinck    jng  in  20gs  to  the  company  in  respect  of  which  compensation  can 

Fenn.      be  claimed. 
Lord  Herscheii.     There  are  only  two  other  points  to  which  I  need  call  attention. 

One  of  them  is  the  question  how  far  it  would  be  open  to  the 
present  appellant  to  bring  forward  the  case  upon  which  he  now 
insists,  having  regard  to  the  scheme  of  arrangement  which  was 
before  the  creditors  and  shareholders  of  the  new  company  and  the 
action  which  was  taken  by  the  liquidator  in  selling  the  property 
of  the  company.  I  am  not  myself  disposed  to  attribute,  in  the 
present  case,  so  much  force  as  was  attributed  by  the  learned 
judges  in  the  Court  below  to  the  transaction  in  question  as  ex- 
cluding the  appellant  from  the  right  upon  which  he  now  insists. 
If  the  appellant  could  have  established  that  although  rescission 
was  not  open  to  him  he  had  a  substituted  cause  of  action  in 
respect  of  deceit  or  fraud  or  breach  of  duty  for  which  an  action 
could  have  been  maintained  consistently  with  the  property  re- 
maining in  the  company,  I  should  not  myself  be  prepared  to 
say  that  that  right  would  be  got  rid  of  or  could  not  be  insisted 
upon  in  the  winding-up  under  sect.  165,  by  reason  of  the  trans- 
action to  which  I  have  alluded  in  respect  of  the  property ;  but 
of  course,  in  the  view  which  I  take  it  is  not  necessary  to  pro- 
nounce any  further  opinion  upon  that  point. 

One  other  point  remains,  namely  the  question  whether  the 
present  appellant  has  a  right,  though  having  no  interest,  to 
invoke  the  assistance  of  the  Court  under  sect.  165.  Of  course 
in  the  view  which  I  take  it  is  not  necessary  to  pronounce  an 
opinion  upon  that  point,  but  the  point  having  been  raised  and 
argued  before  your  Lordships  it  may  be  expedient  that  it  should 
not  be  passed  over  without  some  expression  of  opinion  upon  it. 
I  confess  myself  that  I  cannot  help  entertaining  the  gravest 
doubt'  whether  the  appellant  has  really  any  locus  standi.  I  think 
it  clear  that  he  is  not  a  creditor.  His  only  claim,  therefore,  to 
the  assistance  of  the  Court  must  be  on  the  ground  that  he  is  a 
contributory.  He  is  a  contributory  whose  shares  are  fully  paid- 
up.    He  would  be  interested,  therefore,  as  a  contributory  if  any 
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funds  could  be  brought  into  the  coffers  of  the  company  out  of   H.  L.  (E.) 
which  it  would  be  possible  that  any  return  could  be  made  to  him.  1887 
But  I  cannot  think  that  it  was  the  intention  of  this  section,  or  cavendish 
that  it  was  contemplated  by  the  legislature,  that  a  contributory  BEi^mcK 
who  could  have  no  possible  interest  in  the  result  of  the  applica-  Fenn. 
tion  and  could  obtain  no  benefit  whatsoever  as  a  contributory  Lord  Herscheii. 
— even  if  to  the  fullest  extent  to  which  the  claim  was  advanced  it 
proved  good — should  have  a  right  to  apply  under  this  section. 
True,  "  contributory  "  is  mentioned  without  any  sort  of  limita- 
tion, but  so  it  is  in  sect.  82  of  the  Act,  which  allows  a  contri- 
butory to  petition  for  winding-up,  where  it  has  been  held  that  a 
shareholder  with  fully  paid-up  shares  of  the  company,  although  a 
contributory  within  the  words  of  the  section  is  nevertheless,  or 
may  be  nevertheless,  not  entitled  to  invoke  the  assistance  of  the 
Court  if  he  be  a  person  having  no  real  interest  in  the  company. 

For  these  reasons  I  have  come  to  the  conclusion  that  the  appeal 
ought  to  be  dismissed  with  costs,  and  the  judgment  of  the  Court 
of  Appeal  affirmed,  and  I  so  move  your  Lordships. 

Loed  Watson  : — 

My  Lords,  I  am  of  the  same  opinion  as  my  noble  and  learned 
friend.  I  do  not  desire  to  rest  my  judgment  upon  the  reasons 
which  were  assigned  for  the  decision  of  the  learned  judges  in  the 
Court  of  Appeal.  It  is  not,  to  my  mind,  clear  that  because  it 
has  become  impossible  to  make  restitutio  in  integrum  to  the 
seller,  a  claim  under  either  of  the  two  heads  embraced  in  sect.  165 
of  the  Companies  Act  of  1862  is  necessarily  excluded.  I  think 
it  is  material,  in  considering  this  case,  to  attend  to  the  specific 
nature  of  the  claims  which  are  sanctioned  by  that  section.  It 
authorizes  the  recovery,  at  the  instance  of  a  liquidator,  a  creditor, 
or  a  contributory  of  the  company  in  liquidation,  first  of  moneys 
for  which  the  defendant  has  become  accountable  to  the  company, 
and  secondly  of  pecuniary  loss  sustained  by  the  company  through 
the  misfeasance  or  breach  of  duty  of  the  defendant.  It  does  not 
include  any  claim  against  a  seller  to  the  company  which  could 
only  be  made  good  by  the  remedy  of  offering  back  the  property 
and  seeking  restitution  of  the  price. 

I  think  the  appellant,  assuming  that  lie  had  a  legal  right  to 
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enforce  its  provisions,  was  entitled  to  have  an  action  against  the 
respondent  Mr.  Fenn  under  the  165th  section  upon  these  two 
grounds.  In  the  first  place  he  might  shew,  as  he  has  endeavoured 
to  do,  that  Mr.  Fenn  by  the  transaction  in  question,  has  made  a 
secret  profit  when  acting  as  agent  for  the  company,  or  he  might 
shew  that  having  originally  concealed  his  true  position  he  has 
by  deliberate  acts  of  his  own  prevented  the  knowledge  of  that 
position  reaching  the  company  until  restitution  had  become  im- 
possible. The  latter,  I  need  hardly  say,  is  a  case  of  deliberate 
and  intentional  deceit,  in  other  words  it  is  fraud.  But  the  basis 
upon  which  each  of  these  claims  rests  is  that  the  company  have, 
through  his  conduct,  whether  in  making  a  profit  or  in  "fraudu- 
lently acting,  suffered  pecuniary  loss. 

In  a  case  where  rescission  is  asked,  and  it  is  not  denied  that  at 
the  time  when  the  sale  was  made  the  seller  failed  in  breach  of 
his  duty  to  disclose  his  interest,  the  onus  rests  upon  him  to 
prove,  if  he  desires  to  maintain  the  transaction,  that  his  interest 
became  known  to  the  purchaser  at  a  subsequent  period,  and  that 
the  purchaser  either  expressly  or  by  plain  implication  elected  to 
uphold  the  transaction.  But  the  case  is  very  different  when  a 
defendant  is  charged  with  making  undue  profits  in  the  dark  at 
the  expense  of  the  purchaser  or  with  fraudulent  concealment  of 
facts,  which  has  led  to  loss  on  the  part  of  the  purchaser.  The 
onus  probandi  there  is  upon  the  plaintiff — the  usual  rule  of  law 
must  apply.  I  know  of  no  case  where  by  implication  of  law  the 
duty  of  clearing  himself  from  an  imputed  fraud  rests  on  the 
defendant. 

I  do  not  intend  to  enter  into  the  facts  of  this  case,  which  have 
been  fully  and  satisfactorily  criticised  by  the  noble  and  learned 
Lord.  I  can  only  say  that  the  proof  seems  to  me  to  fail  at  the 
very  outset.  There  is  really  no  reliable  evidence,  upon  which  a 
Court  can  act,  of  pecuniary  loss  to  the  company,  whatever  may 
have  been  the  conduct  of  the  respondent  Mr.  Fenn.  But  I  am 
bound  to  go  further  and  to  say  this,  that  for  the  imputation  of 
fraud,  which  is  involved  in  the  second  of  these  grounds  of  action, 
I  can  find  no  foundation  whatever  in  the  evidence  before  us. 

I  have  only  to  add  that  I  concur  in  the  concluding  observa- 
tions of  my  noble  and  learned  friend.    It  appears  to  me  that  it 
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was  not  the  intention  of  the  legislature  to  give  a  right  of  suit    H.  L.  (E.) 
under  the  165th  section  of  the  Companies  Act  to  any  person  who  1887 
had  not  a  pecuniary  interest  in  the  result.   I  think  the  inference  cavendish 
of  law  is  that  the  legislature  always  expects  that  there  shall  be  Bentinck 
an  interest  and  intends  to  confine  the  right  of  action  which  it  Fenn. 
gives  to  those  who  are  possessed  of  it.    In  this  case  the  appellant  Lord  Watson, 
is  a  contributory,  not  in  the  sense  of  being  liable  to  pay  money 
into  the  coffers  of  the  company  ;  he  simply  stands  in  the  position 
of  a  possible  recipient  of  a  share  in  the  balance  of  the  assets  after 
payment  of  the  debts.  There  is  no  suggestion  that  any  such  fund 
will  ever  exist  or  that  it  would  be  called  into  existence  by  his 
success  on  this  summons. 

Lokd  FitzGerald  : — 

My  Lords,  concurring  as  I  do  in  the  judgment  proposed  by  the 
noble  and  learned  Lord  upon  the  woolsack  and  in  the  reasons  of 
my  noble  and  learned  friend  opposite,  it  will  be  sufficient  for  me 
to  say  that  it  appears  clearly  to  me  that  the  appellant  here  has 
not  a  particle  of  interest  in  the  litigation  which  he  has  instituted, 
and  could  never  possibly  derive  any  benefit  from  it.  That  being 
his  position  in  that  respect  I  entirely  concur  with  my  noble  and 
learned  friend  opposite. 

The  Court  of  Appeal  as  well  as  Pearson  J.  in  the  Court  below 
dismissed  the  claim  of  the  appellant  upon  the  ground  that  the 
company  had  put  itself  in  a  position  in  which  tjiis  contract  could 
not  be  rescinded. 

There  is  no  doubt  that  Mr.  Fenn,  who  had  become  a  director  of 
the  Cape  Breton  Company,  was  guilty  of  a  breach  of  duty  if  he 
did  not  disclose  the  fact  that  he  himself  had  a  large  pecuniary 
interest  in  the  purchase  by  the  Cape  Breton  Company,  at  the 
stipulated  price,  of  these  three  coal  areas.  But  I  am  not  by  any 
means  satisfied  that  that  serious  proposition  has  been  made  out. 
Moreover,  there  is  not  to  my  mind  a  shred  of  proof,  as  to  what, 
at  the  time  when  that  purchase  was  made,  was  the  real  value  of 
these  three  coal  areas.  It  is  true  that  they  had  been  purchased 
some  years  before  at  a  much  less  sum  ;  but  have  we  any  element  of 
proof  before  us  upon  which  we  can  come  to  the  conclusion  at  the 
present  moment  that  the  true  value,  if  means  had  been  taken  to 
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H.  L.  (E.)  ascertain  the  true  value,  of  the  coal  areas  was  not  equal  to  the 
1887       price  that  was  then  put  upon  them  ?    There  is  no  such  evidence, 
Caddish  and  the  inference  is  the  other  way,  for  you  have  three  indepen- 
Bentikck    (jen^  companies  converted  into  one  by  the  amalgamation  and 
Fenn.      agreeing  by  the  amalgamation  agreement  to  purchase  these  three 
Lord  FitzGeraid.  coal  areas  at  a  sum  not  exceeding  £42,000;  and  you  have  that 
same  company  afterwards,  when  formed  into  a  new  company, 
ratifying  and  adopting  that  agreement.    The  inference  to  my 
mind  would  be  that  the  price  was  not  an  unreasonable  one  ;  but 
without  drawing  such  an  inference  it  is  only  necessary  to  say  that 
we  have  no  proof  that  the  sum  stipulated  for  exceeded  a  fair 
and  reasonable  price  for  the  coal  areas  at  that  time. 

For  these  reasons  I  concur  in  the  judgment  which  has  been 
announced. 


Lord  Macnaghten: — 

My  Lords,  I  agree.  When  the  case  was  first  opened  I  was 
under  the  impression  that  the  appellant  had  an  interest  in  the 
result  of  the  application  apart  from  any  question  of  costs,  and  I 
was  also  inclined  to  think  that  although  the  case  was  presented 
in  a  very  fragmentary  and  unsatisfactory  manner,  and  the  evi- 
dence was  meagre  in  the  extreme,  yet  there  was  something  which 
the  respondent  ought  to  be  called  upon  to  answer.  But  I  am 
bound  to  say  that  after  the  very  able  argument  of  Sir  Horace 
Davey,  I  am  convinced  that  there  is  no  ground  for  disturbing 
the  order  of  the  Court  of  Appeal. 

The  application  which  has  given  rise  to  this  appeal  is  made 
under  the  165th  section  of  the  Act  of  1862.  Mr.  Cavendish 
Bentinck,  describing  himself  as  a  creditor  and  contributory  of 
the  Cape  Breton  Company,  charges  Mr.  Fenn  with  misfeasance 
or  breach  of  trust.  The  acts  complained  of  are  the  affixing  the 
seal  of  the  company  to  two  agreements  by  which  certain  coal 
areas  in  which  Mr.  Fenn  was  interested  were  made  over  to  the 
company,  and  the  payment  of  the  purchase-money  for  those  coal 
areas.  The  relief  asked  for  by  the  summons  was  payment  to  the 
official  liquidator  of  the  whole  of  the  purchase-money,  or  at  any 
rate  of  that  portion  of  the  purchase-money  which  went  into 
Mr.  Fenn's  pocket.   At  your  Lordships'  bar  and,  as  I  understand 
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it,  in  the  Courts  below,  it  was;  suggested  that  at  all  events  H.  L.  (E.) 
Mr.  Fenn  was  liable  for  the  difference,  whatever  it  might  be,  1887 

between  the  price  paid  and  some  lesser  sum  which  the  appellant  cavendish 

referred  to  as  the  real  value  of  the  property.  Bentinck 

The  165th  section  of  the  Act  of  1862  has  often  come  under  Fot. 
discussion,  and  it  has  been  settled,  and  I  think  rightly  settled,  Lord 

•       ,  Macnagbten. 

that  that  section  creates  no  new  offence,  and  that  it  gives  no   

new  rights,  but  only  provides  a  summary  and  efficient  remedy  in 
respect  of  rights  which  apart  from  that  section  might  have  been 
vindicated  either  at  law  or  in  equity.  It  has  also  been  settled 
that  the  misfeasance  spoken  of  in  that  section  is  not  misfeasance 
in  the  abstract,  but  misfeasance  in  the  nature  of  a  breach  of 
trust  resulting  in  a  loss  to  the  company.  Apparently  it  has 
not  been  judicially  determined  that  the  applicant  is  bound  to 
shew  that  he  is  interested  in  the  result  of  the  application,  but 
I  think  it  must  be  so.  I  cannot  think  that  Parliament  in- 
tended that  a  person  who  happens  to  come  under  the  description 
of  a  creditor  or  a  contributory  may  take  upon  himself  the  func- 
tions of  a  public  prosecutor  in  a  matter  with  which  he  has  really 
no  concern.  It  was  therefore,  in  my  opinion,  necessary  for  the 
appellant  to  prove  that  Mr.  Fenn  has  committed  a  breach  of 
trust,  or  a  misfeasance  in  the  nature  of  a  breach  of  trust,  as  a 
director  of  the  Cape  Breton  Company,  and  that  by  reason  of  that 
misfeasance  the  company  has  sustained  loss ;  and  it  was  also 
necessary  for  him  to  shew  that  he  has  an  interest  in  the  result  of 
the  application. 

I  am  of  opinion  that  the  appellant  has  not  succeeded  in 
establishing  any  one  of  these  propositions. 

The  facts  of  the  case  lie  in  the  narrowest  possible  compass. 
There  were  three  English  companies  carrying  on  business  in 
Nova  Scotia.  Each  of  these  companies  was  formed  for  the  purpose 
of  acquiring  and  working  coal  property  there.  So  far  as  appears 
these  three  companies  were  independent  bodies,  and  they  Had 
that  amount  of  respectability  which,  is  supposed  to  be  implied  by 
the  possession  of  a  large  paid-up  capital  and  the  existence  of  a 
large  debenture  debt.  In  1873  these  companies  determined  to 
amalgamate,  and  they  considered  that  itjwas  for  their  mutual 
benefit  that  the  three  coal  areas  mentioned  in  the  summons. 

3         3  B  2 
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which  belonged  to  a  syndicate  or  association  of  which  Mr.  Fenn 
was  the  managing  director,  should  be  purchased,  provided  they 
could  be  acquired  at  a  price  not  exceeding  £42,000,  of  which 
one-third  might  be  paid  in  cash  and  the  balance  in  shares  of  the 
new  company — that  would  make  the  cash  payment  £14,000.  It 
was  an  essential  condition  of  the  proposed  amalgamation  that  the 
three  coal  areas  should  be  acquired  by  the  new  company. 

It  seems  to  me  that  there  is  nothing  inconsistent  with  what 
appears  upon  the  face  of  this  amalgamation  agreement  in,  as- 
suming that  the  managers  of  these  three  companies  knew  per- 
fectly what  interest  Mr.  Fenn  had  in  the  property,  and  that  the 
price  mentioned  in  the  agreement  was  the  result  of  communica- 
tions with  him.  The  Cape  Breton  Company  was  formed  to  carry 
out  this  scheme.  There  were  to  be  five  directors,  of  whom 
Mr.  Fenn  and  Mr.  Baker,  who  were  interested  in  the  three  coal 
areas,  were  to  be  two.  There  were  to  be  three  other  directors, 
who  apparently  had  no  interest  in  these  three  coal  areas.  It 
would  seem  that  the  price  had  been  the  subject  of  reconsidera- 
tion in  the  interval  between  the  date  of  the  amalgamation  agree- 
ment and  the  formation  of  the  company,  because  the  proposed 
mode  of  payment  was  somewhat  altered.  The  articles  of  associa- 
tion provided  for  the  issue  of  £30,000  in  shares  and  limited  the 
cash  payment  to  £12,000. 

On  the  5th  of  December,  1 873,  an  agreement  was  made  for  the 
sale  of  these  three  coal  areas  to  the  Cape  Breton  Company  at 
the  maximum  price.  On  the  17th  of  December  the  seal  of  the 
company  was  affixed  to  that  agreement.  Mr.  Fenn  and  Mr.  Baker 
were  both  present  on  the  occasion,  but  we  are  not  told  whether 
they  took  any  part  in  making  the  agreement,  nor  are  we  told 
whether  there  was  any  negotiation  whatever  with  regard  to  the 
price  after  the  company  was  formed.  For  all  that  appears, 
Mr.  Fenn  may  have  disclosed  his  interest  to  his  co-directors,  and 
he  may  have  stood  aside  and  left  them  to  complete  the  agreement. 

I  think  it  was  the  duty  of  the  appellant  to  establish  his  case, 
and  I  point  out  to  your  Lordships  that  certainly  there  was  suffi- 
cient time  spent  before  the  matter  was  brought  into  Court.  Appa- 
rently all  the  documents  in  the  possession  of  the  company  were 
produced  to  the  applicant  and  he  has  had  the  opportunity,  at  any 
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rate,  of  examining  both  Mr.  Fenn  and  the  other  three  directors, 
who,  it  is  suggested,  were  kept  in  ignorance  of  the  real  truth  of 
the  transaction. 

If  I  were  asked  to  speculate  or  to  guess  whether  Mr.  Fenn's 
interest  was  disclosed  or  not,  I  should  certainly  be  inclined  to 
say  that  in  all  probability  it  was  disclosed ;  I  cannot  see  what 
was  to  be  gained  by  concealment.  We  start  with  the  amalgama- 
tion agreement.  That  is  not  impeached.  At  the  date  when  the 
purchase  agreement  was  made  the  owners  of  the  property  were 
the  masters  of  the  situation.  The  Cape  Breton  Company  had 
declared  the  price  which  they  were  prepared  to  give.  If  the  pro- 
perty were  not  purchased,  the  whole  amalgamation  scheme  would 
necessarily  fall  through,  and  everything  that  had  been  done  up 
to  that  time  would  be  thrown  away.  It  appears  to  me,  therefore, 
that  there  was  no  reason  whatever  for  concealing  Mr.  Fenn's  in- 
terest from  the  other  three  directors.  Nor  can  the  price  be 
regarded  as  excessive.  I  think  it  must  be  taken  that  £5500  was 
paid  for  the  property.  The  new  company  gave  £12,000  in  cash. 
I  think  we  may  leave  out  of  consideration  the  portion  of  the 
purchase-money  which  was  to  be  paid  in  shares,  which  repre- 
sented the  profit  to  be  gained  either  from  working  the  coalfield 
or  from  the  credulity  of  the  public.  However  that  may  be, 
it  clearly  appears  to  me  that  the  appellant  has  not  proved  that 
there  was  any  misfeasance,  nor  has  he  proved  that  there  was  any 
loss. 

With  regard  to  this  part  of  the  case,  I  merely  desire  to  make 
one  observation.  I  think  it  was  the  duty  of  Mr.  Fenn  to  take 
care  that  his  interest  was  disclosed  to  his  co-directors,  and  I 
think  that  the  omission  of  that  duty  would  have  been  no  light 
matter.  I  think  that  if  a  person  in  the  position  of  Mr.  Fenn 
abstained  from  disclosing  his  interest,  and  thus  led  the  board 
to  purchase  the  property  for  more  than  it  was  really  worth,  it 
would  be  very  difficult  for  him  to  escape  from  the  charge  of 
fraud.  I  think  it  would  have  been  a  fraud  to  have  concealed  his 
interest  and  so  to  have  represented,  in  fact,  thai  he  was  not 
interested  in  the  property,  and  that  it  belonged  to  other  persons 
who  were  not  connected  with  the  scheme. 

I  will  only  add  that  it  appears  to  me  that  the  applicant  has 
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H.  L.  (E.)  really  no  interest  in  the  subject-matter  of  the  application.    I  do 

1887  not  think  that  he  is  a  creditor.    As  a  contributory  it  is  utterly 

Cavendish  impossible,  upon  the  facts  as  stated  by  himself,  that  he  could 

Bentinck  ever  derive  any  benefit  from  this  litigation.    I  therefore  entirely 

Fenn.  concur  in  the  motion  which  has  been  proposed. 

Order  appealed  from  affirmed  ;  and  appeal  dismissed 
with  costs. 

Lords'  Journals  5th  July  1887. 

Solicitors  for  appellant :  Harper  &  Battcock. 
Solicitors  for  respondent :  Bollman  &  Pritchard. 


[HOUSE  OF  LORDS.] 
h.  l.  (E.)  THE  ATTOBNEY-GENEKAL    .    .    m    ,  Appellant. 

Avwj.     THE  MAKQUIS  OF  AILESBUEY  and  Otheks  .  Eespondents. 

Revenue — Probate  Duty— Lunatic — Accumulation  of  Personal  Estate — Invest- 
ment of  Personalty  in  Realty — Conversion. 

Money  of  a  lunatic  was  invested  by  his  committees,  by  order  of  the  Lords 
Justices  having  jurisdiction  in  lunacy,  in  purchases  of  lands,  which  under 
their  Lordships'  direction,  were  conveyed  to  the  committees,  "  their  heirs 
and  assigns  upon  trust  for  "  the  lunatic,  "  his  executors  administrators  and 
assigns,"  with  a  declaration  that  the  lands  so  conveyed  (and  all  others  to 
be  purchased  in  lieu  of  them  under  any  exercise  of  certain  powers  of  sale 
and  re-investment  which  were  contained  in  the  deed)  should  "to  all  intents 
and  purposes  be  considered  as  part  of  the  personal  estate  of"  the  lunatic. 
Upon  the  death  of  the  lunatic,  who  never  recovered  : — 

Held,  reversing  the  decision  of  the  Court  of  Appeal  (16  Q.  B.  D.  408) 
and  restoring  the  decision  of  Mathew  and  Smith  JJ.  (14  Q.  B.  D.  895),  that 
the  value  of  the  lands  was  part  of  the  personal  estate  of  the  lunatic  at  his 
death  and  liable  to  probate  duty. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (1)  upon  an  in- 
formation by  the  appellant,  and  an  answer  by  the  respondents. 
The  material  facts  of  the  information  were  as  follows  : — 
The  object  of  the  information  is  to  recover  duty  payable  under 
the  Customs  and  Inland  Kevenue  Act  1881. 

(1)  16  Q.  B.  I).  408. 
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By  an  inquisition  dated  the  17th  of  June  1858  under  an  order  H.  L.  (E.) 
of  the  Lords  Justices  of  Appeal,  sitting  in  Lunacy,  Sir  Henry  1887 

Meux  was  found  to  be  of  unsound  mind,  and  committees  of  his  Attorney - 

estate  were  appointed.    Sir  H.  Meux  continued  of  unsound  mind  Genekal 

until  his  death,  and  his  estate  was  managed  and  administered  by  MAKQris  0F 

m  .A.ILESBUEY. 

the  committees,  acting  under  the  orders  of  the  Lords  Justices   

sitting  in  Lunacy.  Very  large  sums  of  money,  part  of  the  per- 
sonal estate  of  Sir  H.  Meux,  accumulated  in  Court  to  the  credit 
of  the  lunatic's  estate,  and  these  sums,  with  the  sanction  of  the 
Lords  Justices,  were  expended  from  time  to  time  by  the  com- 
mittees of  the  lunatic  in  the  purchase  of  land,  the  amount  so 
expended  exceeding  one  million  pounds  sterling. 

All  the  purchases  were  directed  to  be  carried  out  by  orders  in 
Lunacy  especially  applied  for  on  each  occasion.  In  the  first  and 
third  purchases  of  land  by  the  committees  the  conveyances  were 
directed  by  the  orders  approving  the  purchases  to  be  made,  and 
were  in  fact  made,  to  the  use  of  the  trustees,  their  heirs  and  as- 
signs, upon  trust  to  raise  the  amount  of  the  purchase-money,  and 
subject  thereto  upon  trust  for  Sir  H.  Meux,  his  heirs  and  assigns. 
In  all  the  purchases  (excepting  the  first  and  third)  the  convey- 
ances are  to  the  use  of  the  committees,  their  heirs  and  assigns,  in 
trust  for  Sir  H.  Meux,  his  executors,  administrators,  and  assigns, 
and  there  are  declarations  in  each  case  that  the  premises  granted 
are  to  all  intents  and  purposes  to  be  considered  as  part  of  the  per- 
sonal estate  of  Sir  H.  Meux.  The  conveyances  were  drawn  in 
conformity  with  the  terms  of  the  several  orders  of  the  Court 
sanctioning  the  respective  investments,  the  intention  (as  the  in- 
formant submits)  and  the  legal  effect  being  that  the  nature  and 
character  of  the  property  as  part  of  the  personal  estate  of  Sir  H. 
Meux  should  not  be  in  any  way  altered  by  the  fact  of  the  in- 
vestments being  made,  and  that  it  should  remain  personal  estate 
of  the  lunatic  at  his  death. 

The  following  statement  shews  the  form  of  the  conveyance 
made  in  1866  of  the  Wootton  Bassett  estate  in  Wiltshire,  and  all 
the  other  conveyances  (with  the  exception  of  the  two  above  men- 
tioned) were  to  the  like  purport  and  effect.  The  indenture 
recited  an  agreement  for  the  purchase,  subject  to  the  approval  of 
the  Lord  Chancellor,  for  the  price  of  £225,000,  exclusive  of 
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H.  L.  (E.)   timber,  of  the  manors,  advowson,  messuages,  farms,  land,  tene- 
1887      ments  and  hereditaments  therein-after  described  ;  an  order,  and 
Attoeney-j  a  certificate  of  one  of  the  Masters  in  Lunacy,  both  made  in  the 
Geneeal    matter  of  the  lunacy,  appointing  committees ;   an  order  made 
Mabquisoe  by  Knight  Bruce  and  Turner  L.J  J.  upon  the  petition  of  the 

  '  committees  that  the  Masters  in  Lunacy  should  settle  and  approve 

of  a  proper  conveyance  to  the  petitioners  or  some  other  proper 
parties,  in  trust  for  Sir  H.  Meux,  his  executors,  administrators, 
and  assigns,  with  a  declaration  that  the  estate  was  to  be  con- 
sidered as  part  of  the  personal  estate  of  Sir  H.  Meux,  and  with 
powers  of  sale,  exchange,  and  leasing,  with  the  provision  that 
during  the  continuance  of  the  unsoundness  of  mind  of  Sir  H. 
Meux  and  until  the  proceedings  in  the  matter  should  be  super- 
seded such  powers  were  not  to  be  exercised  without  the  approval 
of  the  Lord  Chancellor  or  the  Lords  Justices  of  Her  Majesty's 
Court  of  Appeal  entrusted  by  virtue  of  the  Queen's  sign  manual 
with  the  care  and  commitment  of  the  custody  of  idiots  and 
lunatics,  and  their  estates ;  that  the  Masters  in  Lunacy  had 
settled  and  approved  of  those  presents  as  a  proper  conveyance 
to  be  executed  in  pursuance  of  the  last-recited  order,  and  an 
order  that  the  agreement  should  be  carried  into  effect  on  behalf 
of  Sir  H.  Meux. 

The  indenture  then  witnessed  that  in  pursuance  and  per- 
formance of  the  agreement  and  in  consideration  of  the  sums  of 
£225,000,  and  £7357  9s.  lOd.  (being  the  price  of  timber),  paid  to 
the  vendor  out  of  a  fund  standing  to  the  credit  of  the  matter 
of  Sir  H.  Meux,  a  person  of  unsound  mind,  and  which  fund 
formed  part  of  the  personal  estate  of  Sir  H.  Meux,  the  vendor 
conveyed  the  manor,  lands,  and  hereditaments  thereinafter  par- 
ticularly mentioned,  with  the  appurtenances,  unto  and  to  the 
use  of  the  committees,  their  heirs  and  assigns,  for  ever,  upon 
trust  for  Sir  H.  Meux,  his  executors,  administrators,  and  assigns  ; 
and  certain  powers  of  leasing  and  sale  were  given  to  the  trus- 
tees over  the  hereditaments.  And  it  was  thereby  declared  that 
the  manors,  advowsons,  hereditaments,  and  premises  therein- 
before expressed  to  be  thereby  granted,  were  to  all  intents  and 
purposes  to  be  considered  as  part  of  the  personal  estate  of  Sir 
H.  Meux. 
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The  indenture  contained  powers  to  the  trustees  to  sell  or  ex-   H.  L.  (E.) 
change  the  lands  and  hereditaments  for  other  lands  and  here-  1887 
ditaments,  with  a  declaration  that  all  moneys  payable  on  such  attorxey- 
sale  or  exchange  should  be  laid  out  in  the  purchase  of  other  lands  General 
and  hereditaments :  all  lands  and  hereditaments  so  bought  or  Marquis  of 

AlLESEUrY 

taken  in  exchange  to  be  settled  subject  to  the  same  powers,  pro-  '" 
visoes  and  declarations  as  those  in  this  indenture  contained. 

Sir  H.  Meux,  being  still  of  unsound  mind,  died  on  the  1st  of 
January  1883.  By  his  will  dated  the  8th  of  August  1856,  and  a 
codicil  dated  the  3rd  of  July  1857,  he  had  made  certain  disposi- 
tions of  his  real  estate  and  also  of  his  personal  estate,  and  the 
will  and  codicil  were  duly  proved  by  the  defendants,  the  exe- 
cutors therein  named.  Pursuant  to  the  Customs  and  Inland 
Eevenue  Act  1881  the  defendants  made  an  affidavit  on  applying 
for  probate  as  to  the  amount  of  the  personal  estate  of  Sir  Henry 
Meux,  but  in  such  affidavit  they  did  not  include  the  value  of  the 
before  mentioned  investments,  except  the  first  and  third,  which 
they  did  include. 

The  information  prayed  a  declaration  : — 

That  the  value  of  the  land  and  hereditaments,  purchased  as 
aforesaid,  with  funds  forming  part  of  the  personal  estate  of  Sir 
H.  Meux,  during  his  lunacy,  by  way  of  investment,  was  part  of 
his  personal  estate  and  effects  at  his  decease,  and  was  liable, 
under  the  Customs  and  Inland  Kevenue  Act  1881,  to  duty  as 
part  of  the  estate  and  effects  in  respect  of  which  probate  of  his 
will  was  granted  to  the  defendants,  and  for  an  account  and 
inquiries. 

The  defendants  in  their  answer  denied  that  the  conveyances  were 
made  as  stated  in  the  information  to  the  committees  as  trustees 
for  the  personal  estate  of  Sir  H.  Meux,  and  that  the  intention  and 
legal  effect  of  the  conveyances  were  as  stated  in  the  information, 
and  submitted  that  the  property  comprised  in  the  conveyances 
was  real  estate  of  Sir  II.  Meux,  and  so  remained  at  the  time  of  his 
death,  and  that  such  property  was  not  liable  to  duty  under  the 
Customs  and  Inland  Kevenue  Act  1881. 

They  also  submitted  that  they  ought  not  to  have  paid  duty  in 
respect  of  the  property  comprised  in  the  first  and  third  convey- 
ances, and  insisted  that  the  duty  paid  in  respect  thereof  ought 
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H.  L.  (K)  to  be  returned  to  them,  and  submitted  that  they  ought  not  to  be 

1887  compelled  to  pay  duty  in  respect  of  any  of  the  property  com- 

Attorney-  prised  in  the  conveyances. 

General       The  Queen>s  Bench  Division  (Mathew  and  A.  L.  Smith  J  J.) 

Marquis  of  declared  that  the  value  of  the  land  and  hereditaments  in  question 

AlLESBTJRY.  • 

  was  part  of  the  personal  estate  of  Sir  H.  Meux  and  was  liable 

to  probate  duty  (1).  The  Court  of  Appeal  (Lord  Esher  M.R., 
Cotton  and  Bowen  L.JJ.)  reversed  this  decision  (2). 

The  appeal  was  twice  argued ;  first  on  the  24th,  25th,  28th 
and  29th  of  March  by  F.  Vaughan  Hawkins  (Sir  K.  Webster  A.GL 
and  Sir  E.  Clarke  S.G.  with  him)  for  the  appellant,  and  by 
Montague  Cookson  Q.C.  and  Sir  H.  Davey  Q.C.  (R.  Y.  Williams 
and  Arthur  F.  Leach  with  them)  for  the  respondents,  before 
Lord  Halsbury  L.C.  and  Lords  Watson,  FitzGerald  and  Mac- 
naghten ;  and  secondly  by  one  counsel  of  a  side  on  the  26th  and 
28th  of  July  before  the  same  noble  and  learned  Lords  and  the 
Earl  of  Selborne. 


July  26,  28.    Vaughan  Haivkins  for  the  Appellant : — 

The  question  is  not  whether  the  property  has  been  reconverted 
into  money,  but  whether  it  has  been  converted  into  land. 

[Eael  of  Selbokne  : — What  power  has  the  Court  to  change 
the  character  of  the  property  ?] 

It  is  submitted  that  it  has  none.  Formerly  it  could  not  sell 
the  real  estate :  Ex  parte  Dikes  (3)  ;  but  by  the  Lunacy  Regula- 
tion Act  1853  ss.  116, 118,  119  a  power  is  given  to  sell  land  &c. 
for  certain  specific  purposes,  e.g.  payment  of  debts,  and  it  is  pro- 
vided that  the  surplus  purchase-money  remaining  after  those 
purposes  are  satisfied  "  shall  be  of  the  same  nature  and  character 
as  the  estate  sold."  It  is  said  that  the  Court  looks  only  to  the 
interest  of  the  lunatic,  and  where  that  interest  demands  it,  will 
apply  money  in  such  a  manner  as  necessarily  to  change  the 
nature  of  the  property.  The  dictum  of  Lord  Cottenham  in  Be 
Badcock  (4)  is  opposed  to  this  view  and  has  generally  been  taken 
as  settling  the  law.    But  even  in  the  interest  of  the  lunatic  it 

(1)  14  Q.  B.  D.  895.  (3)  8  Yes.  80. 

(2)  16  Q.  B.  D.  408.  (4)  4  My.  &  On  440. 
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was  desirable  that  the  property  should  retain  the  character  of  h.  l.  (E.) 
personalty ;  because  the  Court's  power  of  dealing  with  it  would  1887: 
be  restricted  if  it  became  realty.  Attoeney- 
The  only  argument  against  the  Crown  is  that  there  is  no  General 
direction  to  sell.    The  objection  would  have  more  weight  if  the  Marquis  of 

property  had  been  originally  land,  and  the  question  were,  whether   

it  had  been  converted  into  personalty.  Here  there  is  not  only  the 
declaration  but  a  conveyance  in  trust  for  the  lunatic  his  exe- 
cutors administrators  and  assigns.  Such  a  trust  of  realty  is  not 
merely  nugatory ;  it  is  properly  used  in  three  cases ;  those  of 
lunatics,  Elmer  on  Lunacy  4th  ed.  p.  162;  infants,  Seton  on 
Decrees  3rd  ed.  p.  692 ;  partners,  9  Bythewood  and  Jarman  on 
Conveyancing  3rd  ed.  p.  529-534.  "  Executors  "  is  a  term  of  limi- 
tation correlative  with  "  heirs  ":  Co.  Litt.  54  b,  Fearne's  Contingent 
Kemainders  77  seq.  The  declaration  that  the  property  is  to  be 
considered  as  personalty  is  sufficient  without  an  express  trust  for  § 
sale ;  it  is  equivalent  to  a  direction  that  the  land  shall  be  sold  at 
some  time  or  other.  The  observations  of  the  editor  of  Jarman  on 
Wills  4th  ed.  586,  have  been  referred  to.  But  in  Attorney -General 
v.  Mangles  (1)  cited  in  support  of  those  observations  there  were 
directions  inconsistent  with  an  intention  to  convert,  and  the 
editor  himself  says  that  the  declaration  would  generally  amount 
to  an  implied  direction  to  sell,  where  a  sale  is  not  expressly 
excluded :  Tait  v.  Latlibury  (2)  ;  Johnson  v.  Arnold  (3).  Powers  of 
leasing  and  management  are  not  inconsistent  with  the  declara- 
tion ;  they  are  the  necessary  accompaniments  of  the  legal  con- 
dition of  the  property  though  converted  in  equity  :  3  Davidson 
on  Conveyancing  2nd  ed.  pp.  3,  43,  44 ;  and  for  the  converse  case 
of  a  settlement  of  money  to  be  held  as  real  estate,  p.  1062  of  the 
same  volume.  The  suggestion  that  the  executors  would  take  the 
estate  as  persons  designate  with  a  duty  to  apply  it  as  part  of 
the  personal  estate  cannot  be  accepted.  They  may  so  take 
where  a  gift  is  made  to  them  after  their  testator's  death,  not 
in  any  other  case:  Webb  v.  Sadler  (4);  Perry's  K  outora  v. 
Beginam  (5). 

(1.)  5  M.  &  W.  120.  (3)  1  Yes.  Son.  169. 

(2)  Law  Rep.  1  Eq.  17  I.  (4)  Law  Hop.  8  Oh,  £19. 

(5)  L.  R.  4  Ex.  27. 
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H.  L.  (E.)       [Loed  Macnaghten  referred  to  Ex  parte  Grimstone  (1),  cited 
1887      in  Oxenden  v.  Lord  Compton  (2)  and  Leitrim  v.  Enery  (3).] 

Attorney-  jf  the  declaration  is  insufficient  it  is  void  altogether.  It 
Genekal  ° 

v.        cannot  be  held  to  be  good  so  far  as  to  affect  the  devolution.  The 

Ailesbury.  Court  cannot  make  the  lunatic's  real  estate  descend  as  personalty. 

[Ex  parte  Annandale  (4),  Welt  v.  Lord  Shaftesbury  (5),'  Attorney- 
General  v.  Hubbuch  (6)  were  also  referred  to.] 

Montague  Coohson  Q.C.  for  the  respondents : — 

In  Ex  parte  Dawes  (7)  Lord  Esher  M.E.  gives  the  well-known 
rules  for  the  construction  of  deeds.  The  conveyance  alone  must 
be  looked  at,  not  the  order.  If  the  conveyance  did  not  properly 
carry  out  the  order,  it  might  be  reformed.  But  this  would  only 
be  done  on  the  application  of  parties  interested  in  the  estate. 
The  Crown  would  have  no  equity.  If  it  be  said  that  the  con- 
veyance has  followed  the  words  of  the  order,  the  answer  is  that 
the  order  was  executory,  and  if  the  same  words  were  insufficient 
to  carry  out  the  intention  when  used  in  a  conveyance,  different 
words  should  have  been  used.  "  Executors  administrators  and 
assigns  "  are  not  apt  words  of  limitation  as  applied  to  realty,  and 
when  used  in  an  executed  trust  are  nugatory.  In  such  a  case 
equity  follows  the  law :  Wright  v.  Pearson  (8).  What  the  effect 
of  the  deed  is  it  may  be  difficult  to  say.  Probably  the  view 
taken  by  Cotton  L.J.  is  correct,  that  the  lunatic  took  a  life  estate 
with  a  resulting  trust  for  himself  in  fee.  For  the  converse  case 
of  a  gift  of  personalty  with  words  of  limitation  appropriate  to 
realty,  see  Evans  v.  Ball  (9).  The  declaration  could  not  effect 
a  conversion  without  a  trust  to  sell.  The  opinion  of  the  editor 
of  Jarman  on  Wills,  that  the  declaration  implies  such  a  trust, 
is  not  supported  by  the  authorities  cited.  Besides  here  there 
are  provisions  inconsistent  with  that  construction.  The  powers 
of  leasing,  and  sale  and  repurchase,  of  land  shew  that  the  inten- 
tion was  that  the  property  should  be  held  as  land.    There  is 

(1)  Amb.  706.  (5)  Madd.  &  Geld.  100. 

(2)  2  Ves.  Junr.  69,  74.  (6)  13  Q.  B.  D.  275. 

(3)  6  Ir.  Eq.  Eep.  357.  (7)  17  Q.  B.  D.  275,  286. 

(4)  Amb.  80.  (8)  1  Eden,  119. 

(9)  47  L.  T.  (N.S.)  165,  167. 
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a  difference  between  the  case  of  a  lunatic  and  that  of  an  infant :  H.  L.  (E.) 

Ex  parte  Phillips  (1).    In  the  former  case  the  Court  looks  only  to  1887 

the  interest  of  the  lunatic  and  will  change  the  character  of  the  attorney- 

property  where  that  interest  requires.    There  is  no  liability  to  Ge^eral 

probate  duty  unless  there  was  a  trust  for  conversion  which  arose  Marquis  of 

x  J  AlLESBURY. 

during  the  lunatic's  lifetime  :  Matson  v.  Swift  (2).    To  constitute   

such  a  trust  there  must  have  been  some  one  who  could  call  upon 
the  trustees  to  sell.  Here  there  was  no  one  who  could  have 
enforced  a  sale.  The  lunatic  might  in  a  lucid  interval  have 
elected  to  take  the  estate  as  realty  :  Attorney-General  v.  Brun- 
ning  (3).  There  is  no  equity  between  the  executors  and  heir  of  a 
lunatic :  Oxenden  v.  Lord  Compton  (4). 

Vauglian  HawJrins  replied. 

The  House  took  time  for  consideration. 

Aug.  8.  Lord  Halsbury  L.C. : — 

My  Lords,  it  is  not  my  intention  to  dissent  from  the  conclu- 
sion at  which  I  understand  the  majority  of  your  Lordships  have 
arrived.  If  the  matter  were  res  integra,  I  think  much  might  be 
said  as  to  the  effect  of  the  original  investment  in  land  on  behalf 
of  the  lunatic ;  the  authority  under  which  that  investment  was 
made ;  and  the  effect  that  should  properly  be  given  to  the  trust 
declared  by  the  Lords  Justices.  But  I  yield  to  authority.  I 
think  the  practice  of  the  Court  of  Chancery  for  more  than  one 
hundred  years,  and  the  authority  of  Judges  of  very  great  emi- 
nence, establish  such  a  course  of  practice  and  such  a  chain  of 
authority  that  I  do  not  think  I  am  at  liberty  to  assume  that 
either  the  Court  or  those  very  learned  Judges  were  in  error  as  to 
their  powers  and  jurisdiction.  And  I  cannot  deny  that  if  the 
course  so  sanctioned  by  usage  and  authority  is  authorized  by  law, 
it  governs  this  case. 

I  do  not  think  it  would  be  a  profitable  exercise  to  point  out 
how,  if  this  case  were  not  governed  by  such  author  it  v.  and  one 
were  more  free  to  argue  it  on  abstract  principles,  the  decision 

(1)  19  Vcs.  118,  122.  (8)  8  B.  L.  0.  243,  260. 

(2)  8  Beav.  368,  376.  (4)  2  Yes.  201,  2G3. 
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H.  L.  (E.)   ought  to  be  the  other  way.    I  am  therefore  prepared  to  concur  in 

1887       the  motion  which  I  understand  the  noble  and  learned  Earl  is 

Attorney-  prepared  to  make. 
General 
v 

Marquis  of  EAKL  OF  SELBOKNE  :  

AlLESBURY. 

  My  Lords,  in  this  case  money  of  a  lunatic  was  invested,  by 

order  of  the  Lords  Justices  having  jurisdiction  in  lunacy,  in 
purchases  of  land,  which,  under  their  Lordships'  direction,  were 
conveyed  to  trustees  upon  trust  for  the  lunatic,  his  executors, 
administrators,  and  assigns,  with  a  declaration  that  the  lands  so 
conveyed  (and  all  others  to  be  purchased  in  lieu  of  them  under 
any  exercise  of  certain  powers  of  sale  and  re-investment,  which 
were  contained  in  the  deed)  should,  "  to  all  intents  and  purposes, 
be  considered  as  part  of  the  personal  estate  "  of  the  lunatic.  After 
the  death  of  the  lunatic,  who  never  recovered,  the  Crown  claimed 
probate  duty  upon  his  interest  under  this  trust,  as  part  of  his 
personal  estate  and  effects  at  the  time  of  his  death,  which,  by 
virtue  of  the  probate  of  his  will  (made  before  the  lunacy)  became 
vested  in  his  executors.  A  Divisional  Court  of  the  Queen's  Bench 
Division  held  the  Crown  entitled  to  the  duty  so  claimed ;  but 
that  judgment  was  reversed  by  the  Court  of  Appeal.  The  ques- 
tion is  important ;  and  it  might  have  been  expected  to  have  been 
previously  the  subject  of  judicial  decision.  But  no  authority 
directly  in  point  was  cited  at  the  bar. 

It  is  to  be  observed  that  in  this  case  the  lunatic,  to  whom  the 
money  laid  out  in  these  purchases  belonged,  never  himself  did, 
or  assented  to,  any  act  by  which  it  was  or  could  be  converted 
into  realty ;  he  was  incapable  of  doing  any  such  act,  or  of  giving 
any  such  consent.  And  although  I  do  not  think  it  is  open  to 
dispute  that  the  Lords  Justices,  in  the  due  course  of  the  adminis- 
tration of  his  estate  in  lunacy,  might  have  done  any  act  which 
they  judged  to  be  for  his  benefit,  it  is  to  me  clear  that,  in  this 
case,  they  did  not  judge  it  necessary,  or  for  his  benefit,  to  do  any 
act  which  would  have  the  effect  of  converting  his  personal  right 
to  the  money  thus  invested  into  a  real  right  to  land  with  the 
incidents  belonging  to  realty;  but  that,  on  the  contrary,  they 
intended  to  prevent  the  investment  which  they  authorized  from 
having  any  such  consequence,  and  introduced  both  into  their 
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own  order,  and  into  the  conveyance  which  followed  thereon,  H.  L.  (E.) 

declarations  which  they  considered  proper,  and  sufficient  to  effec-  1887 

tuate  that  intention.  Attobney- 

Under  these  circumstances,  I  think  the  present  case  undistin-  Ge*eral 

guishable  in  principle  from  those  in  which  trustees  without  Marquis  of 

°  .  .  .  AlLESBUEY. 

authority,  or  the  guardians  of  an  infant  or  committees  of  a  lunatic   

.  ,  ~  ,  ,  ,       Earl  of  Selborne. 

without  the  sanction  01  any  Court,  nave  invested  personalty   

belonging  to  the  trust,  or  to  the  infant,  or  the  lunatic,  in  the 
purchase  of  lands  of  inheritance,  nothing  being  afterwards  done 
to  supply  the  original  want  of  authority.  The  Lord  Chancellor 
and  the  Lords  Justices  in  Lunacy,  high  as  are  their  functions,  and 
regulated  as  those  functions  are  by  statute,  act  not  as  proprietors, 
but  only  as  guardians  and  administrators  of  the  lunatic's  property; 
and,  whatever  power  they  may  have  to  convert  any  part  of  it 
from  realty  into  personalty,  or  from  personalty  into  realty,  when 
judging  this  to  be  for  his  benefit,  and  deliberately  intending  to 
do  so,  it  is,  in  my  opinion,  neither  necessary  nor  right  to  ascribe 
that  effect  to  an  investment  which  they  have  authorized  on  the 
terms,  and  with  the  declared  intention,  that  it  should  not  have 
that  consequence.  If  an  investment,  de  facto,  in  land  may  leave 
the  original  personal  right  to  the  money  invested  unchanged  in 
equity,  for  want  of  authority  in  the  persons  making  that  invest- 
ment to  change  it,  so  (in  my  judgment)  may  a  similar  invest- 
ment, made  under  the  direction  of  a  Court,  which  declares, 
both  in  the  order  and  in  the  conveyance,  that  it  intends  the 
personal  right  to  remain  unchanged,  and  does  not  mean  to  exer- 
cise any  authority  which  it  may  possess  to  change  it.  In  such  a 
case,  little  or  nothing  appears  to  me  to  depend  upon  the  mere 
technical  form  of  the  conveyance  to  the  trustees. 

In  this  respect,  I  am  unable  to  perceive  any  ground  for  making 
a  difference  between  an  investment  of  a  lunatic's  personal  estn  i  e 
in  land  under  the  authority  of  the  Lord  Chancellor  or  the  Lords 
Justices  in  Lunacy,  and  an  investment  of  an  infant's  personal 
estate  in  land  (the  terms  of  the  order  and  of  the  conveyance  in 
trust  being  assumed  to  be  in  each  case  similar),  under  the  autho- 
rity of  the  Court  of  Chancery,  or  the  High  Court  of  Justice. 
There  may  be  differences  in  some  oilier  respects;  but  in  this 
respect  I  think  there  is  none. 
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H.  L.  (E.)      Some  of  the  older  authorities,  applicable  to  cases  in  which  the 
1887       investment  has  been  unauthorized,  are  referred  to  in  the  first 

.  volume  of  Sir  Edward  Williams'  book  on  Executors  and  Admin- 

Attoeney- 

Geneeal    istrators  (7th  ed.),  pp.  666  and  667.    Two  of  these  were  cases  of 

V. 

Maequts  op  infants  (Gibson  v.  Scudamore  (1),  and  Witter  v.  Witter  (2)  )  ;  and 
Ailesbuey.  one^  Q£  a  x-u.xiat.ic  (reported  under  the  name  of  Lord  Plymouth, 
Eari  ofseiborne.  ag  oommittee,  in  Freeman's  Chancery  Cases,  p.  1 14,  and  under  the 
title  of  Awdley  v.  Awdley  in  2  Yern.  193).  In  Gibson  v.  Scuda- 
more (1)  the  Court  treated  the  purchase-money  as  in  equity  charged 
on  the  estate.  In  Witter  v.  Witter  (2)  the  same  Lord  Chancellor 
(Lord  King)  said :  "  The  renewed  lease,  though  for  lives,  shall 
follow  the  nature  of  the  original  one,  and  go  to  the  executors  or 
administrators  of  the  infant,  as  that  should  have  done.  .  .  .  This 
might  and  ought  to  have  been  declared  in  trust  for  the  executors 
and  administrators  of  the  infant,  if  he  should  die  during  infancy.' " 
Lord  King  there  pointed  out,  as  proper  to  preserve  the  personal 
character  of  the  right  during  infancy,  the  same  form  which 
was  afterwards  used  by  the  Court  in  the  case  of  Bridges  v. 
Bridges  in  1752  (3) ;  and  which  was  followed  with  approval  by  Lord 
Eldon  in  1801  (in  Ashburton  v.  Ashburton  (4)  )  expressly  to  pre- 
vent the  Court  from  "changing  the  nature  of  the  property." 
That  form  was  for  a  long  period  of  time,  and  under  very  great 
judges,  sanctioned  by  the  general  course  of  the  Court  of  Chancery 
in  such  cases.  I  do  not  see  how  your  Lordships  could  now  hold 
a  trust,  declared  in  such  terms,  to  be  ineffectual  for  the  preserva- 
tion of  the  personal  right,  with  its  proper  incidents  (of  which  the 
devolution  of  the  equitable  title  to  executors  or  administrators 
was  certainly  not  the  least  important,  nor  the  least  distinctly  in 
view),  without  practically  declaring  that  all  those  judges  were 
mistaken,  and  that  the  course  of  the  Court  of  Chancery,  in  those 
cases,  proceeded  upon  a  misconception  of  the  powers  of  the 
Court,  and  of  the  effect  in  equity  of  what  it  authorized  to  be 
done. 

In  the  old  lunacy  case,  as  reported  by  Freeman,  the  Lords 
Commissioners  (in  1690)  held  "that  the  administrator  should 

(1)  1  Dick.  45.  (3)  Seton  on  Decrees,  2nd  Ed.,  p. 

(2)  3  P.  Wms.  99.  345. 

(4)  6  Yes.  7. 
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have  the  benefit  of  the  purchase,  and  not  the  heir ;  for  if  the   H.  L.  (E.) 
money  had  not  been  laid  out,  it  had  been  clear  that  the  admin-  1887 
istrator  should  have  had  it;  and  if  laying  out  of  the  money  Attorney- 
would  alter  the  case,  then  it  would  be  in  the  power  of  the  Geneeal 
grantee  of  the  custody  to  prefer  the  heir  or  administrator,  as  he  ^j^esburT 

pleased ;"  and  they  said,  "  This  Court  may  either  follow  the  land   

purchased,  or  the  estate  of  my  Lord  Plymouth."  The  report  of  ar  _ 
the  same  case  in  Vernon  (1)  gives  an  extract  from  the  decree, 
which  declared,  "  that  it  was  not  in  the  power  of  any  committee 
to  alter  the  nature  of  a  lunatic's  estate ;"  and  adds,  that  the 
decree,  in  effect,  declared  the  money  laid  out  in  the  purchase  to 
be  a  charge  upon  the  land. 

It  is  true  that,  although  it  was  not  in  the  power  of  a  committee, 
it  is  in  the  power  of  the  Lord  Chancellor  or  the  Lords  Justices 
in  Lunacy  to  change  the  nature  of  a  lunatic's  estate,  and  also 
that  there  is  not,  when  that  authority  has  given  its  sanction  to 
an  investment  in  land,  any  personal  liability  to  make  good  the 
amount  invested,  as  there  was  in  Lord  Plymouth's  case.  But  it 
is  contrary  to  the  general  principle  and  course  of  the  admin- 
istration in  lunacy  to  change  the  nature  of  a  lunatic's  personal 
estate  into  realty,  unless  it  is  judged,  for  special  reasons,  to  be 
for  his  benefit  to  do  so  ;  and  a  power  to  change  the  nature  of  the 
estate,  not  exercised  or  intended  to  be  exercised,  appears  to  me 
to  leave  the  case  just  as  if  there  had  been  no  such  power  ;  and, 
although  there  is  no  personal  liability,  the  alternative  remedy 
remains  of  "  following  the  land,"  that  is,  of  treating  the  land  as 
in  the  nature  of  a  security  for  the  money  invested,  with  the 
chance  of  loss  or  increment  to  be  worked  out,  either  by  a  sale 
as  the  proper  and  necessary  means  of  effectuating  the  trust  de- 
clared, or  under  the  powers  of  a  Court  of  Equity.  The  lunatic 
had,  in  my  opinion,  under  the  orders  for  these  investments, 
and  the  trusts  declared  pursuant  thereto,  such  a  personal  right, 
transmissible  to  his  executors,  and  which  vested  in  them  by 
virtue  of  their  office.  If  so,  no  election  by  any  person,  bene- 
ficially interested,  after  the  lunatic's  death  to  take  the  land  in 
specie,  could  displace  the  right  of  the  Crown  to  probate  duty,  or 
the  rights  of  creditors  or  legatees  to  be  paid  in  a  due  course  of 

(l)  Eaithby's  Ed.,  vol.  ii.,  p.  194,  n. 
Vol.  XII.  3         3  C 
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Earl  of  Selborne. 


H.  L.  (E.)  administration.    This  case,  therefore,  is  governed,  in  my  opinion 

1887  by  the  principle  on  which  Attorney- General  v.  Brunning  (1)  and 

Attorney-  Attorney-General  v.  Hubbuch  (2),  were  determined,  although  it 

General  djffers  jn  specie  from  those  cases.    The  Court  of  Appeal  seems 

Marquis  of  to  have  thought  that  the  declarations  by  which  the  Lords  Jus- 

ATT  *F1CTRTTR"Y' 

tices  manifested  their  intention  to  prevent  the  conversion  of  the 
lunatic's  personal  estate  into  realty  might,  for  some  purposes,  be 
effectual,  though  not  for  the  purpose  of  preserving  the  personal 
right,  so  as  to  vest  in  his  legal  personal  representatives  and 
become  liable  to  probate  duty.  That  is  not,  to  my  mind,  a  dis- 
tinction resting  upon  satisfactory  grounds.  If  the  necessary 
effect,  in  equity,  of  the  investment  as  made,  with  a  declaration 
of  trust  in  the  form  which  was  approved  by  the  Court  in  this  and 
doubtless  in  many  other  cases,  were  to  make  the  purchased 
property  real  estate  of  the  lunatic,  and  to  extinguish  the  personal 
right  of  his  executors  or  administrators  to  follow  the  money  in- 
vested, and  call  for  its  extrication  from  the  land  (with  or  without 
the  assistance  of  a  Court  of  Equity) ;  and  if  the  question  had 
been,  as  was  insisted  by  the  learned  counsel  for  the  respon- 
dents, merely  one  of  conversion  of  real  estate  into  personal, 
and  not  of  the  preservation,  unconverted  in  equity,  of  an  ante- 
cedent personal  right ;  then  I  could  understand  that  the  Lords 
Justices  might  have  had  no  jurisdiction  to  alter  the  devolution 
of  the  lunatic's  real  estate  after  his  death,  and  to  cause  it,  under 
any  form  of  trust  depending  for  its  equitable  effect  upon  their 
authority  only,  to  pass  to  executors  or  administrators  instead  of 
heirs  (Fitch  v.  Weber  (3)  ).  But  that  is  not  the  view  which  I 
take  of  the  present  question. 

I,  therefore,  think  that  the  order  appealed  from  ought  to  be 
reversed,  and  the  order  of  the  Queen's  Bench  Division  restored, 
with  costs. 


Loed  Watson  : — 

My  Lords,  at  the  close  of  the  first  hearing  I  formed  the  opinion 
which  I  have  seen  no  reason  to  alter,  that  the  Crown  ought  to 

(1)  8  H.  L.  C.  243,  260.  (2)  13  Q.  B.  D.  275. 

(3)  6  Hare,  145. 
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prevail  in  this  appeal.  Having  had  an  opportunity  of  consider-  H.  L.  (E.) 
ing  the  judgment  prepared  by  my  noble  and  learned  friend,  18S7 

Lord  Macnaghten,  and  rinding  there  all  that  I  could  have  attorney- 

wished  to  say  in  support  of  my  own  conclusion,  I  resolved  not  to  0™ral 

trouble  your  Lordships  with  any  observations  of  mine.    I  en-  Makquisof 

■      -.  ,T.i  i  •   i     i  •  i  it  11  AlLESBL'EY. 

tirely  concur  m  the  judgment  which  has  just  been  delivered  by  — — 
the  noble  and  learned  Earl. 

Lokd  FitzGekald  : — 

My  Lords,  the  committees  of  the  estate  of  Sir  Henry  Meux 
thought  that  it  was  advisable  that  the  large  accumulations  of 
money  standing  to  the  credit  of  the  lunatic's  estate  should  be 
invested  in  the  purchase  of  real  estate,  but  could  not  do  so  with- 
out the  sanction  of  the  Court,  to  be  obtained  on  establishing  to 
the  satisfaction  of  the  Court  that  it  was  for  the  benefit  of  the 
lunatic  that  the  investment  should  be  made. 

The  committees  entered  into  a  preliminary  negotiation  with 
the  Earl  of  Clarendon  for  the  purchase  of  an  estate,  and  obtained 
from  the  Court  the  order  of  the  27th  of  April  1865  authorizing 
the  committees  on  behalf  of  the  lunatic  to  employ  competent 
surveyors  to  ascertain  the  value  of  the  estate,  and  to  enter  into 
a  provisional  contract  for  the  purchase  subject  to  the  approval  of 
the  Court. 

The  provisional  agreement  for  purchase  was  made  on  the  19th 
of  June  1865,  by  which  the  Earl  of  Clarendon  agreed  to  sell  to 
Sir  Henry  Meux,  and  the  said  Sir  Henry  Meux  by  his  committees 
agreed  to  purchase,  the  freehold  and  inheritance  of  the  estate  in 
Question  for  £225,000.  On  the  ordinary  reference  the  Master  in 
Lunacy  reported  that  it  was  fit  and  proper,  and  for  the  benefit  of 
the  lunatic,  that  the  provisional  contract  should  be  adopted  and 
carried  into  effect.  On  that  report  the  ordinary  reference  was 
made  by  the  Court  to  settle  a  proper  conveyance  to  the  com- 
mittees "in  trust  for  the  said  Sir  Henry  Meux  his  executors 
administrators  and  assigns,  with  a  declaration  that  the  said  estate 
is  to  be  considered  as  part  of  tke  personal  estate  of  Sir  Henry 
Meux." 

In  pursuance  of  that  order  the  conveyance  of  the  30th  of  June 
1866  was  settled  and  executed  to  the  committees  and  their  heirs 

3  3  C  2 
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H.  L.  (E.)   in  trust  for  Sir  Henry  Meux  his  executors  administrators  and 
1887      assigns,  and  it  was  thereby  "  declared  that  the  manors,  advowsons, 
Attoknet-  hereditaments  and  premises  hereinbefore  expressed  to  be  hereby 
Geneeal    granted  are  to  all  intents  and  purposes  to  be  considered  as  part 
Maequis  of  0f  the  personal  estate  of  the  said  Sir  Henry  Meux."  The  purchase 

  '  was  so  completed  because  it  was  judicially  considered  that  to  do 

  '  so  was  for  the  benefit  of  the  lunatic,  and  it  was  probably  at  the 

time  a  wise  determination  having  regard  to  his  position,  the  state 
of  his  family,  and  the  provisions  of  his  will  made  whilst  he  was  of 
sound  mind. 

We  are  now  dealing  with  this  case  for  revenue  purposes  only. 
As  the  Inland  Eevenue  Act  declares  that  probate  duty  is  to  be 
paid  "  on  the  estate  and  effects  in  respect  of  which  probate  is  to 
be  granted,"  and  as  the  imposition  of  a  duty  of  the  kind  requires 
clear  and  unambiguous  language  which  ought  not  to  be  extended 
so  as  to  embrace  matters  not  plainly  within  the  purview  and 
intention  of  the  Legislature,  I  had  led  myself  to  think  that  the 
question  was,  What  was  the  character  of  this  estate  at  the  time 
of  the  death  of  Sir  Henry  Meux  ?  On  that  question  there  could 
be  no  real  difficulty.  It  was  "  land  "  purchased  for  his  benefit, 
and  remained  such  to  the  period  of  his  death,  and  was  not  subject 
to  any  contract  or  obligation  to  treat  it  otherwise  than  as  land 
or  to  any  trust  or  duty  in  any  one  as  against  Sir  Henry  Meux 
to  reconvert  that  land  into  money,  nor  was  there  any  right  in 
any  one  to  call  for  its  reconversion.  It  seemed  to  me,  therefore, 
that  it  would  be  simpler  and  more  in  accordance  with  the  sound 
construction  of  the  statute  and  with  principle  to  consider  this 
estate  for  revenue  purposes  to  be  what  it  physically  was — "land" 
— and  not  subject  to  probate  duty  as  if  personal  estate,  but 
coming  under  other  Acts  for  the  purposes  of  duty  or  taxation  as 
real  estate,  and  liable  to  taxation  or  duty  in  that  character. 

We  have  had  the  benefit  of  two  arguments  characterized  by 
learning  and  ability,  and  I  have  read  the  judgment  of  the  noble 
and  learned  Earl  and  the  judgment  of  the  noble  and  learned  Lord 
who  is  to  follow  me  (Lord  Macnaghten),  accompanied  by  reasons 
of  a  weighty  and  exhaustive  character.  It  seems  that  for  a  great 
length  of  time  a  theory  has  existed  in  equity,  which  has  been 
carried  into  effect  in  practice,  that  an  investment  of  the  money 
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of  a  lunatic  in  the  purchase  of  land  under  such  conditions  as  are 
now  before  us  does  not  change  its  character  or  its  destination.  It 
remains  "  money  "  for  all  intents  and  purposes  and  unchanged  in 
character  during  the  continuance  of  the  lunacy,  and  up  to  and  at 
the  time  of  the  death  of  the  lunatic  if  he  has  had  no  lucid  interval. 

I  think  it  would  be  unsafe  and  unwise  to  shake  a  doctrine  and 
a  practice  so  long  established  and  acted  on,  and  on  that  ground  Lord  FltzGerald> 
I  concur  in  the  conclusion  at  which  the  noble  and  learned  Earl 
has  arrived. 


Attorney- 
General 
v. 

Marquis  of 

AlLESBURY. 


Lokd  Macnaghten  : — ■ 

My  Lords,  on  the  death  of  the  late  Sir  Henry  Meux,  a  lunatic, 
the  Crown  claimed  probate  duty  in  respect  of  the  value  of  a 
freehold  estate  in  Wiltshire,  known  as  the  Wootton  Bassett 
estate,  which  had  been  purchased  during  the  lunacy,  under  the 
authority  of  the  Court,  out  of  the  lunatic's  personal  estate. 

The  Divisional  Court  allowed  the  claim.  The  Court  of  Appeal 
decided  the  other  way.  From  that  decision  the  Crown  has 
appealed. 

It  was  admitted  by  the  learned  counsel  for  the  respondents 
that  whatever  is  actually  or  constructively  personal  estate — what- 
ever is  personal  estate  either  at  law  or  in  equity — becomes  on 
the  death  of  the  owner  subject  to  probate  duty.  This  admission 
reduces  the  case  to  the  simple  question,  What  was  the  true 
character  of  the  Wootton  Bassett  estate  at  the  death  of  Sir  Henry 
Meux? 

To  answer  that  question  it  is  necessary  to  consider  the  circum- 
stances under  which  the  estate  was  purchased,  and  the  terms  and 
conditions  on  which  the  purchase  was  sanctioned  by  the  Court. 

Sir  Henry  Meux  was  found  a  lunatic  in  1858.  He  had  been 
married  in  1856.  His  wife  was  alive,  and  there  was  one  child  of 
the  marriage,  the  present  baronet,  who  is  a  respondent.  Sir  Henry 
Meux  was  a  person  of  considerable  wealth,  and  in  receipt  of  a 
large  income  from  the  well-known  brewery  business  in  which  he 
was  engaged.  He  continued  to  be  of  unsound  mind  from  the 
date  of  the  inquisition  until  his  death,  which  occurred  in  1S83, 
and  during  all  that  time  his  estate  of  course  was  under  the  care 
of  the  Court. 
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H.  L.  (E.)      The  principles  on  which  the  Court  acts  in  dealing  with  the 
1887      property  of  lunatics  under  its  care  are  not  open  to  question.  The 

Attorney-  leading  principle,  the  paramount  consideration,  is  the  interest  of 
General    ^  iunatic.  Consistently  with  that  principle  it  is  settled  that  in 

Marquis  op  the  ordinary  course  of  managing  a  lunatic's  estate,  the  Court 
 -   '  pays  no  regard  to  the  interests  or  expectations  of  those  who  may 

Macnaghten.  come  after,  but  it  is  equally  well  settled  that  in  matters  outside 
the  ordinary  course  of  management,  it  is  the  duty  of  the  Court 
so  far  as  may  be  possible  not  to  alter  the  character  of  the  lunatic's 
property,  or  to  interfere  with  any  rights  of  succession. 

This  is  no  new  doctrine.  In  substance  it  is  to  be  found  in  the 
Statute  de  Prerogative  Eegis,  which  has  been  construed  as  im- 
pliedly forbidding  the  investment  of  a  lunatic's  personal  estate 
in  the  purchase  of  land :  Awdley  v.  Awdley  (1).  Lord  Hardwicke 
lays  down  the  rule  on  more  than  one  occasion.  In  Ex  parte 
Annandale  (2)  he  says,  "  In  cases  of  lunacy  the  first  care  of  the 
Court  is  the  maintenance  of  the  lunatic,  and  after  that  it  is  a  rule 
never  departed  from  not  to  vary  or  change  the  property  of  the 
lunatic  so  as  to  effect  any  alteration  as  to  the  succession  to  it." 
In  1772,  in  a  case  which  was  much  considered  (Ex  parte  Grim- 
stone  (3)  ),  Lord  Bathurst  expresses  himself  as  follows :  "  It  was 
said  to  be  a  general  rule  that  the  Court  will  not  alter  the  lunatic's 
property  to  the  prejudice  of  his  successor.  Kightly  understood,  it 
is  true.  The  Court  will  not  buy  or  sell  land  for  him  ;  but  in  the 
management  of  the  estate  the  governing  principle  is  the  interest 
of  the  lunatic."  In  1793,  in  Oxenden  v.  Lord  Gompton  (4),  Lord 
Loughborough  makes  the  following  comments  on  Lord  Bathurst 's 
judgment  in  Ex  parte  Grimstone  (3)  : — "  If  the  Chancellor  was 
continually  looking  to  the  right  and  left  and  weighing  the  pro- 
bable interest  of  the  representatives,  the  interest  of  the  lunatic 
would  be  committed  in  favour  of  those  who  have  no  immediate 
interest,  and  whose  contingent  interests  are  left  to  the  ordinary 
course  of  events.  Therefore  the  Chancellor  is  to  administer  the 
estate  tanquam  bonus  pater  familias,  making  every  advantage 
fairly  to  increase  and  improve  it  without  engaging  in  risks  and 

(1)  2  Yern.  192.  (3)  4  Bro.  C.  C.  235,  n. ;  reported 

(2)  Amb.  79.  also  in  Amb.  706. 

(4)  2  Yes.  69,  72,  73. 
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dangerous  adventures,  for  those  are  not  fit  enterprises.  But  what-   H.  L.  (E.) 
ever  leads  towards  ordinary  improvement  it  is  strictly  the  duty  1887 
of  the  administrator  to  do,  considering  only  the  immediate  in-  attorney- 
terest  of  the  proprietor  of  the  estate.    But  when  I  am  laying  General 
down  this  so  generally  I  must  be  understood  to  do  it  with  this  Marquis  of 

guard,  that  great  care  must  be  taken  that  nothing  extraordinary   

as  to  be  attempted,  as  estates  to  be  bought  or  interests  to  be  dis-  Macnaghten. 
posed  of.  Alteration  of  property  is,  as  far  as  possible,  to  be 
avoided  consistently  with  the  idea  of  preserving  the  interest  of 
the  proprietor."  In  Be  Badcoch  (1)  Lord  Cottenham,  while 
declining  to  listen  to  objections  on  the  part  of  the  next  of  kin, 
in  a  case  of  ordinary  repairs,  observes  that  "  if  the  money  were 
laid  out  in  the  purchase  of  land,  or  what  would  amount  to  the 
same  thing,  in  building  a  farm-house,  it  would  be  right  that  the 
sum  so  laid  out  should  retain  its  character  of  personalty." 

If  the  rule  which  guards  against  alteration  in  the  character  of 
a  lunatic's  property  should  seem  to  require  authority  over  and 
above  that  derived  from  the  statute  of  Edward  II.,  and  the  long- 
continued  practice  of  the  Court,  such  authority  may,  I  think,  be 
found  in  the  views  of  the  Legislature  as  declared  in  the  Lunacy 
Regulation  Act  1853  and  the  earlier  enactments  embodied  in 
that  statute.  The  Act  of  1853  provides  (sect.  118)  for  raising 
money  for  certain  purposes  by  sale  or  mortgage  of  the  lunatic's 
property.  It  provides  (sect.  119)  that  if  the  money  is  raised  by 
sale  or  mortgage  of  the  lunatic's  "  land  "  (which  comprehends  all 
property  other  than  "  stock  "  as  defined  by  the  Act),  the  lunatic 
and  his  heirs,  next  of  kin,  devisees,  legatees,  executors,  admin- 
istrators and  assigns,  shall  have  the  like  interest  in  any  surplus 
moneys  as  he  or  they  would  have  had  in  the  property  if  no  sale 
or  mortgage  had  been  made,  and  that  "  the  surplus  moneys  shall 
be  of  the  same  nature  and  character  "  as  the  estate  sold  or  mort- 
gaged. The  Act  also  provides  (sect.  118)  for  charging  the 
lunatic's  land  with  the  expenses  of  permanent  improvements  if 
it  appears  to  be  for  the  lunatic's  benefit,  and  enacts  that  if  the 
money  required  is  advanced  out  of  the  lunatic's  general  property 
it  is  to  be  secured  "to  some  person  as  a  trustee  for  him  as  part 
of  his  personal  estate."  Indeed  the  principle  is  of  wider  appli- 
(1)  1  My.  &  Or.  -110. 
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H.  L.  (E.)  cation  still.    For  example,  it  extends  to  cases  where  private 

1887  property  is  taken  for  quasi  public  purposes  under  the  authority 

Attorney-  °f  Parliament.    To  quote  James  L.J.'s  observations  in  In  re 

General  Barker  (1),  "  Where  property  is  taken  compulsorily  from  any 

Marquis  of  person  who  is  not  sui  juris,  and  who  is  not  competent  to  make 

_A.IL  E  SBXJR  Y 

  '  the  subsequent  alteration  in  the  disposition  or  the  devolution  of 

Macnaghteu.  that  property  which  would  naturally  follow  such  change,  the 
presumption  is,  if  the  words  in  the  Act  of  Parliament  really 
admit  of  that  interpretation,  that  the  Legislature  did  not  intend 
to  interfere  with  any  legal  rights  or  legitimate  expectations  of 
any  persons  whatsoever."  That,  as  the  Lord  Justice  says,  is  "a 
broad  general  principle." 

In  dealing  with  the  property  of  lunatics,  in  late  years  at  any 
rate,  and  since  the  Act  of  1853,  the  Court  has  given  effect  to 
the  rule  in  cases  which  at  first  sight  appear  to  lie  rather  on  the 
line,  and  which  might  possibly  have  been  dealt  with  differently 
but  for  the  Act.  I  will  only  refer  to  two  instances.  In  Be 
Leeming  (2)  a  mortgage  created  by  an  ancestor  of  the  lunatic 
was  paid  off  out  of  the  lunatic's  personal  estate.  The  mortgage 
was  kept  alive,  and  on  the  death  of  the  lunatic,  intestate,  it  was 
held  that  the  sum  expended  out  of  personal  estate  in  paying  off 
the  mortgage  ought  to  be  raised  out  of  the  real  estate  comprised 
in  the  mortgage  and  dealt  with  as  personal  estate.  In  In  re 
Byder  (3)  the  Court  sanctioned  the  enfranchisement  of  a  copy- 
hold estate  belonging  to  a  lunatic,  but  as  the  descent  of  copy- 
holds in  the  manor  was  different  from  the  descent  of  freeholds, 
the  Court  made  a  declaration  for  the  purpose  of  carrying  the 
equitable  interest  in  the  enfranchised  copyholds,  in  the  event  of 
the  lunatic  dying  intestate,  to  the  persons  who  would  have  taken 
the  property  if  it  had  not  been  enfranchised.  In  making  the 
order,  the  late  Master  of  the  Kolls,  referring  of  course  to  cases 
outside  the  ordinary  course  of  management,  observed  that  it  was 
"  a  settled  principle  in  lunacy  that  the  Court  would  not  alter  the 
rights  of  succession  to  the  lunatic's  property." 

I  have  dwelt  at  some  length  on  this  part  of  the  case,  because 
it  seems  to  me  that  if  the  rule  is  established,  the  contention  of 

(1)     17  Oh.  D.  241.  (2)  3D.F.&  J.  43. 

(3)  20  Ch.  D.  514. 
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the  Crown  must  prevail,  unless  it  can  be  shewn  that  there  was  H.  L.  (E.) 

some  oversight  or  blunder  on  the  part  of  the  Court  when  it  1887 

sanctioned  the  purchase  of  the  Wootton  Bassett  estate.  Attorney- 

JSTow  let  me  invite  your  Lordships'  attention  to  what  occurred  Ge^ral 

on  the  occasion  of  the  purchase.    It  appears  that  in  1866  the  °? 

Wootton  Bassett  estate  was  for  sale.    It  was  considered  a  very   

Lord 

desirable  property.  The  price  was  over  £200,000,  but  there  were  MacnagMen. 
ample  funds  resulting  from  the  accumulation  of  income  from  the 
brewery  business  standing  to  the  credit  of  the  lunacy.  Under 
these  circumstances  the  committees  of  the  lunatic's  estate  pre- 
sented a  petition  asking  for  leave  to  buy  the  property  on  behalf 
of  the  lunatic.  It  was  not  disputed  at  your  Lordships'  bar  that 
the  Court  had  power  to  sanction  the  purchase.  Whatever  the 
origin  of  the  power  may  have  been  it  is  too  late  to  dispute  its 
existence.  But  unquestionably  such  a  purchase  was  altogether 
outside  the  ordinary  course  of  administration  of  a  lunatic's  estate, 
and  therefore,  as  it  seems  to  me,  if  the  Court  thought  fit  to 
sanction  the  purchase,  it  was  bound  to  take  care  that  the  character 
of  the  lunatic's  property  was  not  altered.  Knight  Bruce  and 
Turner  L.JJ.,  sitting  in  lunacy,  approved  the  purchase  and 
declared  it  to  be  for  the  benefit  of  the  lunatic,  proceeding,  I 
presume,  upon  the  footing  that  the  proposed  expenditure  was  an 
outlay  which  a  person  of  sound  mind  in  the  pecuniary  position 
of  Sir  Henry  Meux  might  not  unnaturally  consider  desirable  in 
the  interests  of  his  family.  At  the  same  time  they  laid  down 
the  conditions  on  which  the  purchase  was  sanctioned,  and  they 
prescribed  the  form  of  the  conveyance.  The  property  was  to  be 
conveyed  to  trustees  "  upon  trust  for  Sir  Henry  Meux,  his  exe- 
cutors, administrators,  and  assigns,"  with  a  declaration  that  the 
estate  was  "  to  be  considered  as  part  of  the  personal  estate  of  Sir 
Henry  Meux." 

If  it  had  not  been  for  the  judgment  of  the  Court  of  Appeal, 
1  should  have  thought  the  meaning  and  effect  of  the  transac- 
tion clear.  The  committees  had  no  power  of  themselves  to  lay 
out  the  lunatic's  personal  estate  in  land.  "It  was  not  in  the 
power  of  any  committee,"  as  the  decree  in  Awdley  v.  Awdley  (1)  ex- 
pressly declared,  "  to  alter  the  nature  of  a  lunatic's  estate."  The 

(l)  2  Vera.  194,  n. 
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ILL.  (E.)   purchase  could  only  be  made  with  the  sanction  of  the  Court. 

1887  In  giving  its  sanction  it  was  surely  competent  for  the  Court  to 
Attorney-  impose  such  terms,  not  inconsistent  with  law,  as  it  thought  right. 

General  Terms  so  imposed  are  I  think  to  be  treated  as  binding  and 
Maequis  ot?  effectual.   I  read  the  order  as  authorizing  the  proposed  purchase 

AlLESBUPY 

  "  '  on  the  terms,  that  the  money  to  be  laid  out  in  the  purchase 

Macrtaghten.  WaS  to  retain  its  character,  and  that  the  property  was  to  be  con- 
veyed to  trustees  upon  trust  to  be  held  and  applied  as  part  of 
the  lunatic's  personal  estate,  which  the  Court  then  and  there 
declared  it  to  be.  The  language  of  the  order  seems  to  me  to  be 
framed  for  the  purpose  of  impressing  upon  the  property  to  be 
purchased  the  character  of  personal  estate  from  the  moment  of 
the  purchase,  during  the  lunatic's  lifetime,  as  well  as  after  his 
death.  The  conveyance  carries  out  the  order  of  the  Court  in 
terms.  It  recites  the  order.  It  conveys  the  property  precisely 
as  the  Court  directed  it  to  be  conveyed.  It  repeats  the  declara- 
tion which  the  Court  prescribed,  and  which  is  none  the  less  the 
declaration  of  the  Court  because  it  is  embodied  in  the  convey- 
ance. A  trust  for  sale  would  have  made  the  conveyance  no 
better  and  no  worse.  Practical  effect  under  the  circumstances  it 
could  have  none.  I  do  not  see  why  a  sort  of  magical  effect 
should  be  attributed  to  it. 

The  Court  is  guided  by  the  same  principles  and  speaks  in  the 
same  language,  whether  it  is  sitting  in  Chancery  or  in  Lunacy. 
The  origin  of  the  Crown  having  the  custody  of  idiots  and  lunatics 
is,  as  Lord  Bathurst  said  in  Ex  parte  Grimstone  (1),  "more 
matter  of  curiosity  than  use."  He  adds  that  it  certainly  existed 
before  the  Statute  de  Prerogative  Eegis,  and  that  "  after  custody 
is  granted  the  Great  Seal  acts  in  matters  relative  to  the  lunatic 
not  under  the  sign  manual,  but  by  virtue  of  its  general  power  as 
Keeper  of  the  King's  Conscience."  The  observations  of  Lord 
Eedesdale  in  Be  Fitzgerald  (2)  are  to  the  same  effect.  Now  the 
order  of  the  Lords  Justices  was  not  a  novel  experiment  in  lunacy 
administration,  nor  was  it  couched  in  language  unfamiliar  to 
Courts  'of  Equity.  In  Simon  Degge's  Case  (3),  it  appears  that  the 
lunatic  was  entitled  to  a  freehold  lease  held  for  three  lives,  of 

(1)  Arab.  706.  (2)  2  Sell.  &  Lef.  432. 

(3)  4Bro.  C.  0.  235,  n. 
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Lord 
Macnaehten. 


which  the  lunatic  was  ultimately  the  survivor.   On  the  dropping  H.  L.  (E.) 

of  each  of  the  other  two  lives,  the  lease  was  renewed  under  the  1887 

order  of  the  Court,  and  the  fines  and  charges  were  paid  out  of  attorney- 

the  lunatic's  personal  estate.    On  each  occasion  it  was  ordered,  in  Gen^kal 

the  one  case  bv  Lord  Hardwicke,  in  the  other  bv  Lord  Northington,  Marquis  or 

,  AlLESBURY. 

that  the  interest  in  the  renewed  lease  during  the  hie  added  was 
to  be  considered  as  part  of  the  lunatic's  personal  estate  for  the 
benefit  of  his  next  of  kin.  Those  orders  were  commented  on  by 
Sir  Edward  Sugden  in  Leitrim  v.  Enery  (1),  and  certainly  he 
appears  to  treat  them  as  well  founded  and  effectual  for  the 
purpose  of  preserving  the  character  of  the  lunatic's  estate.  In 
Elmer's  Practice  in  Lunacy,  6th  edit.  p.  206,  a  precedent  is 
given  of  an  order  sanctioning  the  purchase  of  a  house  for  the 
residence  of  a  lunatic.  It  orders  "  that  the  property  to  be  so 
purchased,  be  deemed  and  taken  to  be  part  of  the  personal  estate 
of  the  lunatic."  It  directs  that  the  conveyance  be  made  to 
trustees  "  upon  trust  for  the  lunatic,  his  executors,  administrators, 
and  assigns."  The  order,  it  appears,  was  made  on  the  7th  of 
December  1860,  by  Knight  Bruce  and  Turner  L.J  J.  It  is 
obvious  from  the  very  nature  of  the  case,  that  there  it  must  have 
been  intended  to  preserve  the  character  of  the  lunatic's  property 
as  personal  estate.  And  so  I  think  this  order  has  an  important 
bearing  on  the  question  before  your  Lordships,  whether  it  was 
specially  framed  by  the  learned  Judges  who  pronounced  it,  or 
taken,  as  is  more  probable,  from  an  earlier  precedent. 

Turning  now  to  the  practice  in  the  Court  of  Chancery,  we  find 
in  Seton  on  Decrees,  3rd  edition,  vol.  ii.  p.  692,  a  precedent 
on  precisely  the  same  lines,  which  was  in  use  in  the  Court  of 
Chancery  for  some  hundred  years  (2).  It  is  the  form  of  order 
employed  before  the  Wills  Act,  when  real  estate  was  purchased 
with  personalty  belonging  to  an  infant.    The  object  was  to  pre- 

(1)  6  Ir.  Eq.  Kep.  357.  the  plaintiff,  his  executors,  adminis- 

(2)  "  Let  the  estates  mentioned  in,  trators,  and  assigns,  as  part  of  his 
&c.,  be  conveyed  to  trustees  to  be  ap-  personal  estate.  And  in  case  fche 
proved,  &c,  in  trust  for  the  plaintiff  plaintiff  shall  live  to  attain  fche  age  of 
(infant), his  executors,  administrators,  twenty-one  years,  then  Lei  the  said 
and  assigns.  And  let  the  conveyances  trustees  convey  and  assure  the  said 
be  settled  by  the  (Judge).  And  de-  estates  to  the  plaintiff,  his  heirs,  and 
clare  that  such  trustees  are  to  stand  assigns,  for  ever :  Bridges  v.  Bridges^ 
seised  of  the  said  estates  in  trust  for  M.R.  30  July,  1752,  A.  55;)." 
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H.  L.  (E.)  serve  the  character  of  the  property,  and  thus  to  enable  the  owner, 

1887  though  an  infant,  notwithstanding  the  outward  form  of  the  pro- 

Attoeney-  Perty>  to  deal  with  it  by  will.    That  precedent  had  the  sanction 

General  0f  LotcI  Eldon  and  seems  to  have  been  uniformly  adopted  by  him 

Marquis  op  when  the  occasion  required  it.    See  Ashburton  v.  Ashburton  (1) ; 

-A.  ILESBTJRY 

  '   Ware  v.  PoThill  (2).    The  efficacy  of  that  precedent  was  never 

Macnaghten.   questioned.    If  such  an  order  was  efficacious  in  the  case  of  an 
infant,  why  is  it  futile,  or  less  efficacious,  in  the  case  of  a  lunatic  ? 

The  result  of  the  judgment  of  the  Court  of  Appeal,  if  I  collect 
it  rightly,  seems  to  be  this  : — the  "Wootton  Bassett  estate,  though 
bought  with  the  lunatic's  personalty,  was  land,  and  nothing  but 
land;  real,  not  personal  estate;  the  equitable  fee  vested  in  Sir 
Henry  Meux  either  under  the  limitations  of  the  conveyance, 
or  through  a  resulting  trust ;  the  declaration  that  the  property 
was  to  be  considered  part  of  the  lunatic's  personal  estate  was  not 
a  matter  which  could  take  effect  during  his  lifetime  ;  but  in  the 
event  of  his  dying  intestate,  and  in  the  event  of  his  heir  and 
next  of  kin  being  different  persons,  the  estate  was  not  to  descend 
according  to  the  ordinary  rules  of  real  property ;  it  was  to 
"  follow  the  route  taken  by  the  personal  estate  "  and  devolve  on 
the  next  of  kin.  That,  my  Lords,  I  apprehend  is  an  impossible 
disposition.  Eeal  estate  must  descend  according  to  the  ordinary 
rules  of  real  property.  You  cannot  give  real  estate  in  fee,  and 
say  that  on  the  death  of  the  owner  intestate  it  shall  go  to  his 
next  of  kin.  I  venture  to  think  that  the  Court  has  no  power  to 
make  such  a  disposition.  So  far  as  I  am  aware  it  has  never 
attempted  to  do  anything  of  the  kind.  Certainly  I  should  hesi- 
tate to  attribute  such  an  experiment  to  the  Lords  Justices  Knight 
Bruce  and  Turner.  In  Holmes  v.  Godson  (3)  it  happened  that 
they  themselves  had  to  consider  a  very  similar  disposition.  In 
a  most  learned  and  exhaustive  judgment,  Turner  L.J.  sums  up 
the  law  in  the  following  words :  "  The  law  has  said  that  if  a 
man  dies  intestate,  the  real  estate  shall  go  to  the  heir,  and  the 
personal  estate  to  the  next  of  kin,  and  any  disposition  which 
tends  to  contravene  that  disposition  which  the  law  would  make 
is  against  the  policy  of  law  and  therefore  void." 


(1)  6  Ves.  5.  (2)  11  Ves.  278. 

(3)  8  De  G.  M.  &  G.  152, 165. 
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It  may  be  observed  that  if  the  judgment  of  the  Court  of  Appeal  H.  L.  (E.) 

is  right,  the  Lords  Justices  in  sanctioning  the  purchase  of  the  1887 

Wootton  Bassett  estate,  did  that  which  might  have  led  to  a  attoexey- 

practical  difficulty.    In  the  opinion  of  the  Court  of  Appeal  the  Gen^ral 

Lords  Justices  converted  the  lunatic's  personal  estate  into  real  Maequts  op 

AlLESBUEY 

estate ;  they  then  had  no  power  to  reconvert  it ;  thenceforward   

the  Court  in  Lunacy  had  only  certain  limited  powers  of  sale  OVer  Macnaghten. 
the  property  under  the  Act  of  1853.  Now,  if  that  were  so,  and 
if  any  misfortune  had  happened  to  the  brewery  business  and  the 
money  invested  in  the  Wootton  Bassett  estate  had  been  wanted 
for  the  purpose  of  the  business,  it  would  have  been  found  that 
the  Court  had  tied  its  own  hands,  and  that  while  professing  to 
act  for  the  benefit  of  the  lunatic,  it  had  put  a  fetter  upon  his 
property  which  it  would  have  been  difficult,  if  not  impossible,  to 
remove.  On  the  other  hand,  if  the  land  were  impressed  with  the 
character  of  personal  estate,  actual  conversion,  if  required,  would 
always  be  in  the  power  of  the  Court. 

Stress  was  laid  on  the  power  of  sale  and  exchange  contained  in 
the  conveyance.  I  am  at  a  loss  to  see  how  that  can  affect  the 
question.  It  is  a  usual  power.  So  long  as  the  property  retained 
the  form  of  real  estate  it  might  have  been  extremely  useful.  But 
it  does  not  shew  that  the  real  character  of  the  property  was  the 
same  as  its  outward  form. 

It  was  said  that  the  Lords  Justices  had  the  lunatic's  will 
before  them  when  they  sanctioned  the  purchase,  and  that  the 
will  gave  everything  to  the  only  child.  True.  But  he  might 
have  died  in  the  lunatic's  lifetime,  or  he  might  have  survived  the 
lunatic  and  died  under  age.  In  view  of  either  event,  and  I  may 
add  in  view  of  the  testator's  directions  as  to  the  surplus  income 
of  his  estate,  it  seems  to  me  that  it  was  specially  incumbent  on 
the  Court  to  preserve  the  character  of  the  lunatic's  property. 

In  the  course  of  the  argument  some  faint  reliance  was  placed 
on  the  case  of  Matson  v.  Sivift  (1).  In  that  case  there  was  equit- 
able conversion  during  the  testator's  lifetime  ;  actual  conversion 
after  his  death.  The  proceeds  were  in  Court.  The  Crown  claimed 
probate  duty.  The  argument  on  behalf  of  the  next  of  kin,  ami 
the  decision  of  the  Court,  proceeded  on  the  ground  that  the  right 

(1)  8  Bear.  3G8. 
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H.  L.  (E.)  to  probate  duty  depended  on  the  actual  form  and  condition  of  the 

1887  property  at  the  death ;  that  the  Crown  was  not  entitled  to  enforce, 

Attorney-  f°r  fiscal  purposes,  equities  between  private  parties ;  and  that  real 

General  estate,  though  converted  out  and  out,  was  not  within  the  jurisdic- 

Maequis  op  tion  of  the  Ordinary,  nor  part  of  the  "  estate  and  effects,  for  or  in 

AlLESBUEY.  .  . 

 respect  of  which  probate"  is  granted  under  the  Act  of  George  III. 

Macnaghten.  That  view  is  perfectly  intelligible.  But  after  the  decision  of  this 
House  in  Attorney-General  v.  Brunning  (1)  it  was  thought  to  be 
inconsistent  with  the  grounds  on  which  that  case  was  decided, 
and  it  seems  to  have  been  finally  exploded  by  the  reasoning  of 
James  L.J.,  then  Vice- Chancellor,  in  Forbes  v.  Steven  (2),  which 
met  with  general  acceptance,  and  has  been  followed  in  Attor- 
ney-General v.  Lomas  (3)  and  Attorney-General  v.  Hubbuch  (4), 
both  of  which  cases  relate  to  probate  duty.  In  connection  with 
this  point  it  is  to  be  observed,  that  although  the  Probate  Court 
never  recognised  the  doctrine  of  equitable  conversion,  a  different 
view  is  now  taken  in  the  Probate  Division.  In  In  the  Goods  of 
Gunn  (5)  the  President  granted  probate  of  a  married  woman's 
will  or  appointment  dealing  only  with  real  estate,  which  had  been 
impressed  with  the  character  of  personal  estate,  and  he  concluded 
his  judgment  in  these  words  :  "  I  am  of  opinion  that  where  free- 
hold property  has  had  impressed  upon  it  a  changed  character  by 
reason  of  the  doctrine  of  equitable  conversion,  it  is  to  be  treated 
as  personalty,  and  probate  duty  is  payable,  and  it  therefore 
follows  that  probate  must  be  granted.    Probate  must  issue." 

Under  these  circumstances  it  seems  to  me  that  no  reliance  can 
be  placed  upon  Matson  v.  Swift  (6),  or,  I  may  add,  upon  any  of 
the  glosses  on  that  case,  which  it  is  difficult,  I  think,  to  under- 
stand, and  still  more  difficult  to  reconcile  with  the  facts  as  they 
appear  in  Mr.  Beavan's  report. 

It  was  not  easy  to  apprehend  the  precise  view  which  the  learned 
counsel  for  the  respondents  took  of  the  order  of  the  Lords  Jus- 
tices, and  the  conveyance  of  the  Wootton  Bassett  estate.  One 
thing,  however,  was  clear.  They  did  not  accept  the  view  of  the 
Court  of  Appeal  in  its  integrity.    They  admitted  that  the  decla- 

(1)  8  H.  L.  0.  243.  (4)  13  Q.  B.  D.  275. 

(2)  Law  Kep.  10  Eq.  178.  (5)  9  P.  D.  242. 

(3)  Law  Eep.  9  Ex.  29.  (6)  8  Beav.  368. 
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ration  that  the  property  was  to  be  considered  part  of  the  lunatic's   H.  L.  (E.) 
personal  estate  for  what  it  was  worth,  applied,  or  might  apply,  1887 
for  the  purposes  of  administration  during  the  lunatic's  life.  They  attobney- 
did  not  conceal  their  opinion  that,  in  the  event  of  the  lunatic  Gen^eal 
dying  intestate,  and  his  real  estate  and  personal  estate  becoming  Marquis  of 

separated,  the  heir  would  have  had  a  better  claim  to  the  Wootton   

Bassett  estate  than  the  next  of  kin.  So  that  on  two  points,  one  Macnaguten. 
of  which  goes  to  the  root  of  the  decision  of  the  Court  of  Appeal, 
the  counsel  for  the  respondents  were  at  odds  with  the  judgments 
they  attempted  to  support.  It  seemed  to  me  that  if  they  had 
not  been  hampered  by  those  judgments  in  their  favour,  they 
would  have  preferred  to  argue,  as  they  appear  to  have  argued 
before  the  Court  of  Appeal,  that  the  declaration  of  the  Lords 
Justices  had  no  effect  at  all.  And  rightly.  The  truth  is,  you 
must  either  give  the  order  and  conveyance  their  full  meaning 
and  effect,  or  you  must  hold  that  the  declaration  that  the  pro- 
perty was  to  be  considered  personal  estate  had  no  force  or  opera- 
tion whatever,  and  that  the  order  of  the  Lords  Justices  was  a 
blunder. 

For  the  reasons  I  have  given  I  decline  to  adopt  the  latter 
alternative.  I  think  it  was  the  duty  of  the  Court  in  Lunacy  to 
preserve  the  character  of  the  lunatic's  property.  I  think  the 
Court  plainly  intended  to  do  so.  I  think  the  order  and  convey- 
ance were  effectual  for  the  purpose.  And  therefore  I  am  of 
opinion  that  the  order  of  the  Court  of  Appeal  must  be  reversed. 

Order  appealed  from  reversed  ;  decree  of  the  Queen's 
Bench  Division  restored  ;  respondents  to  pay  to 
appellant  the  costs  hoth  here  and  below ;  cause 
remitted  to  the  Queen's  Bench  Division. 

Lords9  Journals  8th  August  1887. 

Solicitor  for  appellant :  The  Solicitor  of  Inland  Bt  venue. 
Solicitors  for  respondents  :  Hunters,  Qwatkin  it*  Haynes ;  Baker, 
Folder  &  Upperton. 
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h.  L.  (E.)   STUMOEE,  WESTON  &  Co. 


Appellants  ; 


188G 


AND 


Dec.  10.     MICHAEL  BEEEN 


Eespondent. 


Ship — Bill  of  Lading — Liability  of  Master  for  Error  in  Date  in  Bill  of  Lading 
— Ship's  Brokers — Authority  of  Broker. 


The  mere  employment  of  ship's  brokers  at  a  foreign  port  to  find  a  cargo 
for  a  ship  and  adjust  the  terms  upon  which  it  is  carried  does  not  give  them 
implied  power  to  relieve  the  master,  when  he  signs  bills  of  lading  presented 
to  him,  from  the  duty  of  seeing  that  the  dates  of  shipment  are  correctly 
stated  in  the  bills.  For  breach  of  that  duty  the  master  is  liable  to  his 
owners. 


Appeal  from  a  decision  of  the  Court  of  Appeal  (Lord 
Esher  M.E.,  Baggallay  and  Bowen  L.JJ.). 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Lord  Watson  in  this  House. 

The  appellants  are  owners  of  the  steamship  Lilburn  Tower,  of 
which  the  respondent,  Michael  Breen,  was  at  one  time  the  master. 

By  letter  of  8th  August  1883  the  appellants  informed  the 
respondent  that  the  vessel,  which  was  then  at  Genoa,  had  been 
"  fixed  home  from  Odessa  to  Antwerp,"  and  directed  him,  after 
discharging,  to  "  proceed  to  Odessa  and  apply  to  Messrs.  McNabb, 
Eougier,  &  Co.  for  cargo."  On  the  31st  of  August  the  appellants 
again  wrote  to] the  respondent,  "You  must,  as  before  advised, 
proceed  to  Odessa,  where  you  are  cod  signed  to  McNabb,  Eougier, 
&  Co.  Get  the  ship  loaded  as  quickly  as  possible.  You  will 
find  McNabb  will  give  you  every  assistance  in  his  power." 

The  Lilburn  Tower  arrived  at  Odessa  on  the  4th,  but  owing  to 
quarantine  regulations  was  not  ready  to  load  until  the  13th  of 
September  1883.  On  the  19th  September  the  respondent  signed 
bills  of  lading  for  1640  chetwerts  of  maize  shipped  by  M.  Eisch- 
erovitch,  and  also  for  2190  chetwerts  of  oats  shipped  by  Luigi 
Solari.  In  point  of  fact,  the  maize  was  shipped  on  or  after  the 
14th  of  September,  but  the  bills  of  lading  bore  to  be  "  Dated  in 
Odessa,  31/12  September,  1883."    In  like  manner,  although  the 
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oats  were  not  shipped  until  on  or  after  the  16th  day  of  the  month,  H.  L.  (E ) 
the  bills  of  lading  contained  the  words,  "Dated  in  Odessa,  2/14  1886 
September,  1883."    The  first  figures  in  these  entries  refer  to  the  Sttjmore, 
same  dates  as  those  which  follow,  according  to  old  style.  Weston  &  C 

The  parcel  of  maize  was  shipped  by  M.  Fischerovitch  as  in  Bbeen. 
implement  of  a  contract  of  24th  of  August  1883,  by  which  he  had 
sold  to  Pirenne  &  Co.,  of  Antwerp,  about  1500  chetwerts  of  maize, 
to  be  shipped  at  Odessa  in  the  month  of  August,  old  style,  so  that 
the  latest  date  of  shipment  under  the  contract  was  the  12th  of 
September,  new  style.  M.  Fischerovitch,  in  a  letter  dated  1/13 
September  1883,  forwarded  an  invoice  to  Pirenne  &  Co.,  and 
intimated  that  in  pursuance  of  the  contract  he  had  drawn  upon 
the  Antwerp  Bank  at  three  months  date  for  the  invoiced  amount. 
After  the  arrival  of  the  shipping  documents,  the  bank  accepted 
the  accompanying  draft  on  behalf  of  Pirenne  &  Co.,  the  con- 
signees. 

The  parcel  of  oats  was  shipped  under  a  somewhat  similar  con- 
tract between  Solari  and  Collignon  Freres,  of  Antwerp,  dated  the 
24th  of  August,  1883,  in  terms  of  which  the  shipment  was  to  be 
"  prompt  by  steamer."  It  is  admitted  that,  in  mercantile  lan- 
guage, that  expression  means  within  three  weeks  from  the  date 
of  the  contract,  so  that  the  time  for  shipment  expired  on  the  14th 
September.  An  invoice  was  sent  to  Collignon  Freres  by  letter 
dated  the  14th,  but  not  posted  until  the  17th  of  September,  and 
the  shipping  documents  and  a  draft  for  the  amount  of  the  invoice 
were  forwarded  to  Messrs.  de  Wolf,  bankers  in  Antwerp,  who  ac- 
cepted on  behalf  of  the  consignees. 

On  the  arrival  of  the  Lilburn  Toiver  at  Antwerp,  Pirenne  &  Co. 
and  Collignon  Freres,  the  consignees,  ascertained  from  her  log 
book,  that,  as  they  had  previously  suspected,  the  maize  and  oats 
had  not  been  shipped  within  the  contract  periods.  There  had 
been  a  steady  decline  in  the  market  after  the  date  of  their  con- 
tracts, and  the  consignees  had  an  interest  to  reject,  and  according  1  v 
did  reject  the  grain  as  disconform  to  contract,  and  instituted 
legal  proceedings  against  the  appellants  and  their  ship  for  re- 
covery of  the  loss  which  they  had  sustained  by  their  acceptance 
of  the  drafts  of  their  vendors.  The  appellants  being  advised  thai 
in  respect  of  the  ante-dating  of  the  bills  of  lading  they  had  not, 
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H.  L..(E.):  according  to  Belgian  law,  a  good  defence  against  these  claims^ 
1886       settled  with  Pirenne  &  Co.  and  Collignon  Freres  on  the  footing 
Stijmoee    °f  Paying  to  them  the  differences  between  the  amount  of  their 
iTeston  &  Co.  acceptances  and  the  sums  realised  by  sale  of  the  grain. 
Beeen.        This  appeal  is  taken  in  a  suit  thereafter  brought  by  the  re- 
spondent for  recovery  of  the  sum  of  £190  5s.  4i.  due  to  him  for 
his  wages  and  disbursements,  as  master  of  the  LiTburn  Tower,  and 
of  another  steamship  also  belonging  to  the  appellants.    In  their 
defence  the  appellants  did  not  dispute  either  their  indebtedness 
or  its  amount,  but  they  stated  a  counter-claim  for  £437  10s.  3cZ., 
being  the  amount  of  the  sums  paid  by  them  to  the  indorsees  of 
the  bills  of  lading. 

The  case  went  to  trial  before  Field  J.  and  a  jury.  The  learned 
judge  submitted  two  questions  to  the  jury,  first,  whether  the 
plaintiff  was  negligent  in  signing  the  ante-dated  bills  of  lading  ? 
and,  secondly,  whether  the  indorsees  accepted  the  consignors* 
drafts  upon  the  faith  of  the  dates  of  shipment  contained  in  these 
bills  ?  The  jury  found  that  the  signing  of  the  bills  of  lading' 
was  not  negligence  on  the  part  of  the  plaintiff,  and  they  also 
found  that  the  indorsees  did  not  accept  upon  the  faith  of  the 
statement  contained  in  the  bills  of  lading.  The  presiding  judge 
thereupon  intimated  that  verdict  and  judgment  would  be  entered 
for  the  now  respondent  both  upon  his  claim  and  the  appellants' 
counter-claim. 

The  appellants  then  moved  the  Divisional  Court  to  set  aside 
the  verdict  and  judgment  entered,  and  to  enter  judgment  for 
them,  or  otherwise  to  make  an  order  for  a  new  trial,  on  the  grounds 
that  the  verdict  was  contrary  to  evidence,  and  that  the  judge  had 
misdirected  the  jury.  The  Court,  consisting  of  Grove  J.  Den- 
man  J.  and  Wills  J.,  on  the  17th  of  June  1885,  ordered  "that 
the  verdict  obtained  on  the  trial  of  this  action  and  judgment,  if 
any,  be  set  aside,  and  a  new  trial  had  between  the  parties." 

An  appeal  by  the  respondent  against  that  order  was,  on  the 
1st  of  July  1885,  allowed,  with  costs,  by  the  Court  of  Appeal, 
who  further  directed  that  the  verdict  found  and  the  judgment 
entered  for  the  plaintiff  with  costs  at  the  trial  of  the  action  be 
restored.  The  decision  of  the  Court  of  Appeal  was  given  on  the 
ground  that  the  evidence  was  sufficient  to  warrant  the  finding  of 
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the  jury  upon  the  first  question  submitted  to  them  by  Field  J.    H.  L.  (E.) 
In  that  view  of  the  case  it  was  unnecessary  for  their  Lordships  to  1886 
consider,  and  they  did  not,  in  the  judgments  which  they  deli-  Stdmoee, 
vered,  express  any  opinion  in  regard  to  the  propriety  of  the  WEST°f  &  Co* 
jury's  finding  upon  the  second  question.  Beeen. 
From  that  decision  the  defendants  appealed. 

1886.  Nov.  22,  23.  Finlay  Q.C.  and  J.  Gorell  Barnes  for  the 
appellants,  contended  that  the  decision  of  the  Divisional  Court 
was  right ;  that  the  verdict  was  against  the  weight  of  evidence ; 
that  Field  J.  had  misled  the  jury ;  that  the  duty  of  the  master 
was  "not  to  permit  the  insertion  of  statements  in  the  bill  of 
lading  at  variance  with  the  fact "  :  Abbott  on  Shipping  (12th  ed. 
by  Prentice)  p.  259 ;  and  that  the  brokers  had  no  authority — either 
express  in  this  case  or  implied  by  law — to  relieve  the  master 
from  this  liability. 

J.  6r.  Witt  {Arthur  Charles  Q.C.  with  him)  for  the  respondents 
contended  that  the  decision  of  the  Court  of  Appeal  was  right. 

J.  G.  Barnes  replied. 

The  House  took  time  for  consideration. 


Dec.  10.  Loed  Watson  (after  stating  the  facts  in  the  words 
above  given  proceeded  as  follows) : — 

My  Lords,  in  the  argument  addressed  to  your  Lordships  the 
appellants'  counsel  maintained  that  there  ought  to  be  a  new 
trial,  because  the  verdict  of  the  jury  upon  both  questions  was 
contrary  to  evidence.  They  did  not  complain  that  the  learned 
judge  had  either  misdirected,  or  had  failed  rightly  to  direct,  the 
jury  in  point  of  law  ;  but  they  did  complain  that  his  observa- 
tions upon  the  evidence,  and  the  inferences  of  fact  which  might 
be  legitimately  derived  from  it  were  calculated  to  mislead  t 
jury.  The  first  matter,  therefore,  which  must  be  considered  is, 
how  far  the  evidence  warrants  the  inference  drawn  by  the  jn  , 
that  the  signing  of  these  ante-dated  bills  was  not  negligence  on 
the  part  of  the  plaintiff. 

There  are  one  or  two  points  bearing  upon  this  pari  of  the  ci 
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H.  L.  (E.)   which  were  not  made  the  subject  of  controversy  at  your  Lord- 
1S86       ships'  Bar.    It  was  not  disputed  that  the  date,  or  time  of  signing, 
Stumore,    is  a  material  part  of  a  bill  of  lading ;  and  that  is  obviously  the 
Veston  &  Co.  cage^  ]-)ecailsej  according  to  the  tenor  of  the  document,  the  inser- 
Beeen.     tion  of  a  particular  date  amounts  to  a  distinct  representation  that 
Lord  Watson,   the  goods  had  actually  been  put  on  board  before  the.  time  speci- 
fied.   Neither  was  it  disputed  that  it  is  the  special  duty  of  the 
master  of  the  ship  to  attest,  by  his  signature,  the  date  as  well  as 
the  fact  of  shipment.    He  is  not  bound  to  superintend  in  person 
the  receipt  and  stowage  of  the  goods ;  but  if  he  is  not  personally 
cognisant  of  the  fact  and  time  of  shipment,  it  is  his  personal 
duty  to  inform  himself  upon  both  these  points,  by  an  examina- 
tion of  the  mate's  receipts  or  of  the  log-book,  or  otherwise,  before 
he  signs  a  bill  of  lading  for  the  goods. 

It  appears  to  me  to  be  altogether  immaterial  whether  the 
failure  of  a  ship-master  to  check  the  date  of  a  bill  of  lading 
which  he  signs  be  described  as  breach  of  duty,  or  as  negligence. 
I  do  not  think  his  failure  to  do  so  can  be  legally  excused,  unless 
he  can  shew  either  that  he  was  relieved  of  the  duty  (in  which 
case  there  can  be  neither  breach  nor  neglect),  or  that  he  made  an 
honest  endeavour  to  perform  it,  and  failed  through  no  fault 
of  his.  Of  course  the  owner  may  supersede  in  so  far  the  functions 
of  the  master,  by  committing  to  another  agent  the  power  or  the 
duty  of  settling  the  whole  terms  of  the  bills  of  lading,  including 
the  fact  of  shipment  and  also  the  date;  or  he  may  himself 
prepare  the  bills  of  lading,  date  included,  and  then  ask  the 
master  to  sign  them.  In  these  cases,  the  master  would  incur  no 
responsibility  to  his  employer  by  putting  his  subscription  to  a 
completed  bill  of  lading  presented  for  his  signature  by  the 
employer  or  his  alter  ego,  without  examining  the  date. 

The  facts  proved  at  the  trial,  in  relation  to  this  branch  of  the 
case,  admit  of  being  very  shortly  stated ;  they  raise  no  conflict  of 
testimony,  and  there  is  no  controversy  between  the  parties  except 
in  regard  to  the  inferences  which  may  be  legitimately  and  reason- 
ably derived  from  them. 

As  already  stated,  the  two  bills  of  lading,  dated  respectively  the 
12th  and  14th  September  1883  were  signed  by  the  respondent 
on  the  19th  day  of  that  month.    He  was  not  examined  as  a 
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witness,  but  he  gave  an  admission,  for  the  purpose  of  this  action,    H.  L.  (E.) 
to  the  effect  that,  at  the  time  of  signing,  he  was  aware  that  the  1886 
grain  had  not  been  shipped  until  after  the  dates  appearing  in  the  stoiore, 
bills  of  lading.    That  admission  is  qualified  by  the  explanation  Weston  &  Co- 
that,  when  he  signed  he  was  not  aware  of  the  date  appearing  in  Breen. 
the  bills  of  lading,  and  neither  noticed  the  same  nor  had  his  LordWatson. 
attention  called  thereto ;  and  that  the  fact  that  the  grain  was 
shipped  of  later  dates  than  the  dates  appearing  in  the  bills  of 
lading  was  not  in  any  way  brought  to  his  notice,  and  did  not 
occur  to  him,  and  was  not  present  to  his  mind.  It  is  not  directly 
proved  by  whom  the  bills  of  lading  were  filled  up,  or  by  whom 
they  were  presented  to  the  respondent  for  signature,  but  they 
bear  internal  evidence  of  their  having  been  prepared  by  or  for 
McNabb,  Eougier  &  Co.  the  ship's  brokers.  It  appears  to  be  con- 
ceded by  the  appellants  (at  least  it  is  stated  in  their  case)  that  the 
bills  of  lading  were  presented  for  signature  to  the  respondent, 
and  were  signed  by  him  in  the  office  of  McNabb,  Eougier  &  Co. 
These  circumstances,  coupled  with  the  terms  of  the  letters  of 
advice  addressed  by  the  appellants  to  the  respondent  on  the  8th 
and  31st   August  1883  constitute  the  whole  of  the  direct 
evidence  upon  which  the  first  finding  of  the  jury  depends. 

The  qualified  admissions  of  the  respondent  clearly  establish 
that  no  attempt  was  made  by  him  to  perform  the  duty  incumbent 
on  a  shipmaster  of  seeing  to  the  accuracy  of  the  dates  at  which  he 
certified  that  the  goods  had  already  been  put  on  board.  It  would 
therefore  be  idle  to  consider  whether  the  respondent's  honest 
efforts  to  do  his  duty  were  foiled  by  some  cause  which  was  not 
imputable  to  his  negligence.  His  duty  was  not  present  to  his 
mind  at  the  time  when  he  subscribed  and  he  did  nothing  what- 
ever towards  its  performance.  In  these  circumstances,  I  do  not 
think  the  respondent  can  be  exonerated  from  the  consequences  of 
his  omission  except  upon  the  ground  that  he  was  entitled  to  act 
upon  the  assumption  that  the  duty  of  filling  in  the  proper  dates 
had  already  been  performed  by  some  other  person  having  autho- 
rity from  the  appellants  to  do  so. 

Field  J.  in  the  course  of  his  charge  indicates  to  the  jury  the 
circumstances  from  which  they  might  infer  that  the  respondent 
signed  in  the  belief  that  the  right  dates  had  been  inserted  by  the 
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H.  L.  (E.)   shipbrokers,  and  then  proceeds  to  define  the  issue  to  which  the 
1886       case  was  narrowed  in  these  terms  : — "  Therefore,  the  question  is 
Stumoee    whether  or  not  what  Mr.  McNabb  did  do  on  this  occasion  was 
Weston  &  Co.  within  the  authority  expressly  or  impliedly  given  to  McNabb." 

Breen.  I  think  that  is  the  real  issue  which  the  jury  had  to  try.  I  think 
Lord  watson.  they  might  reasonably  infer  that  the  bills  of  lading  were  pre- 
pared and  the  dates  inserted  by  McNabb,  and  that  the  question 
which  they  had  to  decide  was,  whether  the  appellants  had  either 
given  express  or  implied  authority  to  their  brokers  to  fix  the  date 
of  shipment  and  to  relieve  their  master  of  his  duty  in  that 
respect,  or  had  held  out  their  brokers  to  the  respondent  as  having 
that  authority.  His  own  admissions  make  it  somewhat  doubtful 
whether,  at  the  time  he  signed  the  respondent  did,  in  point  of 
fact,  rely  upon  the  shipbrokers  having  that  authority ;  but  it 
would  be  sufficient  for  his  exoneration  to  shew  that  they  actually 
had,  or  had  been  held  out  to  him  by  the  appellants  as  having, 
such  authority. 

It  is,  in  my  opinion,  a  settled  and  a  salutary  principle  of  mer- 
cantile law  that  the  mere  employment  of  a  broker,  at  a  foreign 
port,  to  find  a  cargo  for  a  ship,  and  to  adjust  the  terms  upon 
which  it  is  to  be  carried,  does  not  give  him  implied  power  to 
relieve  the  master,  who  signs  bills  of  lading,  of  his  legal  duty  to 
the  shipowner.  I  do  not  doubt  that,  according  to  the  ordinary 
course  of  business,  the  broker  so  employed  prepares  the  bills  of 
lading,  because  they  contain  the  terms  of  the  contract  of  car- 
riage ;  and  these  are  matters  as  to  which  he  is  the  sole  represen- 
tative of  the  shipowner,  and  with  which  the  master  has  no  con- 
cern. But  the  fact  of  the  shipment  of  the  goods  to  be  carried, 
and  the  date  of  shipment,  are  matters  within  the  province,  not 
of  the  broker,  but  of  the  master ;  and  when  he  certifies  them,  as 
the  accredited  agent  of  the  shipowner,  it  is  his  duty  to  do  so 
carefully  and  to  the  best  of  his  knowledge,  and  he  has  no  right 
to  delegate  that  duty  to  other  agents  appointed  for  other  pur- 
poses by  his  employer.  There  is  no  evidence  in  this  case  tending 
to  prove  that  the  appellants  authorized  Messrs.  McNabb,  Eougier 
&  Co.  to  do  anything  more  than  to  act  as  their  agents  in  finding 
a  cargo  for  the  Lilbum  Tower.  That  employment  carried  with  it 
many  implied  powers  which  are  well  known  to  the  law  and  need 
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not  be  enumerated  here.    To  the  extent  of  such  powers  the   H.  L.  (E.) 
brokers  are  undoubtedly  the  representatives  of  the  appellants,  1886 
but  they  clo  not  include  the  implied  power  which  has  been  claimed  sTUMOEe, 
for  the  brokers,  for  the  first  time  (so  far  as  I  can  discover)  in  the  Weston  &Cc 
present  case.    Not  one  of  these  implied  powers  appears  to  me  to  Beeen. 
come  into  collision  with  the  functions  of  the  master  in  regard  to  Lord  Watson, 
his  signature  of  bills  of  lading,  or  to  relieve  him,  when  he  does 
sign,  of  the  duty  of  seeing  that  those  parts  of  the  instrument  for 
which  he  is  responsible  are  correctly  stated. 

It  has  not  been  suggested  that  the  appellants  gave  McNabb, 
Kougier  &  Co.  any  express  authority  with  respect  to  bills  of 
lading,  and  their  letters  of  the  8th  and  31st  of  August  1883 
merely  convey  an  intimation  to  the  respondent  that  the  firm  in 
question  were  to  act  as  the  ship's  brokers  at  Odessa,  and  that  he 
was  to  look  to  them  for  the  supply  of  a  cargo.  I  am  accordingly 
of  opinion,  with  the  judges  of  the  Divisional  Court,  not  only  that 
there  was  no  evidence  to  warrant  the  conclusion  at  which  the 
jury  arrived  upon  the  first  question,  but  that  the  facts  in  evidence 
all  pointed  to  an  opposite  conclusion. 

As  regards  the  remaining  branch,  of  the  case,  I  agree  with  the 
learned  judges  of  the  Divisional  Court  that  the  finding  of  the  jury 
was  against  evidence,  and  I  do  not  consider  it  necessary  to  add 
anything  to  the  observations  made  by  their  Lordships,  in  which 
I  concur.  I  think  it  was  clearly  shewn  by  the  evidence  that  the 
acceptances  of  their  vendors'  drafts  by  Pirenne  &  Co.  and  Col- 
lignon  Freres  were  transactions  in  the  ordinary  course  of  business, 
and  that,  notwithstanding  their  suspicions,  they  could  not  have 
refused  to  accept,  without  exposing  themselves  to  a  risk  which  no 
prudent  merchant  would  have  incurred.  In  these  circumstances 
the  onus  was  cast  upon  the  respondent  of  proving  that  these 
drafts  would  certainly  have  been  accepted  by  or  on  behalf  of  the 
vendees,  even  if  the  bills  of  lading,  which  were  forwarded  to 
their  bankers  in  Antwerp,  along  with  the  drafts,  had  stated 
the  true  dates  at  which  the  goods  were  shipped.  Of  that  onus 
the  respondent  has,  in  my  opinion,  utterly  failed  to  discharge 
himself. 

I  am  therefore  of  opinion  that  the  order  of  the  Court  of 
Appeal  must  be  reversed  and  the  order  of  the  Divisional  Court 
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H.  L.  (E.)   restored.    I  think  the  appellants  ought  to  have  their  costs 

1886      both  in  the  Court  of  Appeal  and  in  this  House,  and  I  move 

Stumoee.  accordingly. 
Weston  &  Co. 
v. 

B!f!?'     Loed  Blackbuen  :— 

My  Lords,  I  agree  entirely  with  the  opinion  just  delivered  by 
my  noble  and  learned  friend,  Lord  Watson,  and  I  do  not  think  it 
necessary  to  add  anything  to  the  reasons  he  has  delivered. 

Loed  FitzGeeald  : — 

My  Lords,  my  noble  and  learned  friend,  Lord  Watson,  has  so 
accurately,  though  concisely,  stated  the  facts  of  the  case  in  the 
judgment  which  he  has  just  delivered,  as  to  relieve  us  from  any 
necessity  for  further  reference  to  them.  I  so  entirely  concur  in 
the  result  and  in  the  reasons  which  my  noble  friend  has  ex- 
pressed, that  I  would  not  attempt  to  add  a  word  were  it  not  that 
it  seems  to  me  that  the  decision  arrived  at  in  the  Court  below,  and 
the  reasons  for  that  decision,  carry  with  them  so  much  danger  to 
the  security  of  shipowners,  and  have  such  a  tendency  to  affect  the 
credit  of  bills  of  lading,  that  I  do  not  think  it  well  to  let  them 
pass  unnoticed. 

The  appellants  (the  defendants  below)  in  their  counter-claim 
allege  that  "  the  negligence  and  breach  of  duty  of  the  plaintiff 
consisted  in  improperly  signing  a  bill  of  lading  for  1640  chet- 
werts  of  maize  dated  the  12th  of  September  1883,  whereas  the 
said  maize  was  not  in  fact  shipped  on  board  the  said  vessel  at 
Odessa  until  the  14th  of  September  1883,  as  the  plaintiff  knew, 
and  a  bill  of  lading  for  2190  chetwerts  of  oats,  dated  the  14th  of 
September  1883,  whereas  the  said  oats  were  not  in  fact  shipped 
on  board  the  said  vessel  until  the  16th  of  September  1883,  as  the 
plaintiff  knew." 

The  plaintiff  in  answer  denies  both  the  facts  alleged  and  that 
he  was  guilty  of  any  negligence  or  breach  of  duty.  Every  matter 
of  fact  stated  in  the  pleading  as  constituting  negligence  and  as  a 
breach  of  duty  has  been  established  by  evidence  that  is  not  now 
and  was  not  at  the  trial  disputed,  and  yet  the  plaintiff  has  had  a 
verdict  exonerating  him  from  negligence  and  breach  of  duty. 
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J  Lord  Tenterden  states  in  his  book  in  dealing  with  the  duty  of  H.  L.  (E.) 
the  master  to  his  employer  that  "  the  great  trust  reposed  in  the  1886 
master  by  the  owners  and  the  great  authority  which  the  law  has  stdmobb, 
vested  in  him,  require  on  his  part,  and  for  his  own  sake,  no  less  Westo^  &  Co- 
than  for  the  interest  of  his  employers,  the  utmost  fidelity  and  Breen. 
attention ; "  and  the  learned  editor  of  the  12th  edition  (Mr.  Lord  MtzGeraid. 
Prentice)  adds  this  (I  read  it  as  a  matter  of  advice  and  not  as  a 
statement  of  law)  :  "  The  bill  of  lading  is  the  written  acknow- 
ledgment of  the  master  that  he  has  received  the  goods  from  the 
shipper  to  be  conveyed  on  the  terms  therein  expressed.  The 
master  should  be  careful  not  to  sign  bills  of  lading  until  the 
goods  are  actually  delivered  to  him,  nor  to  permit  the  insertion 
of  statements  at  variance  with  the  fact,  or  of  a  nature  to  mislead 
or  give  rise  to  misunderstanding.    By  doing  so  he  may  involve 
his  owners  in  litigation  and  become  responsible  to  them,  and  to 
other  parties  "  (1). 

The  plaintiff  Breen  in  his  admission  that  at  the  time  he  signed 
the  bills  of  lading  he  was  aware  that  the  cargo  had  not  been 
shipped  until  after  the  dates  appearing  in  the  bills  of  lading, 
qualifies  it  in  the  manner  stated  by  my  noble  and  learned  friend. 
I  assume  that  qualification  to  be  true  in  all  its  parts,  but  though 
it  may  free  the  plaintiff  Breen  from  the  imputation  of  a  wilful 
untruth  it  can  afford  no  justification  or  excuse  for  his  breach  of 
duty. 

Field  J.  in  his  summing-up  most  properly  observes :  "  There  is 
no  question  as  to  the  master's  duty.  I  should  be  very  sorry  to 
hear  the  smallest  doubt  raised  in  any  Court  of  J ustice  anywhere, 
or  the  suggestion  made  that  it  is  not  the  duty  of  the  master  to 
take  care  that  he  signs  the  truth  under  all  circumstances.  It  is 
his  duty  to  do  it."  And  again  he  adds  :  "  Of  course  nobody 
ought  ever  to  sign  a  lie  for  anybody  ;  but  it  was  a  lie,  a  plain 
and  palpable  lie,  and  if  the  master  knew  it  and  observed  what 
the  date  was  when  he  signed  it,  it  was  a  plain  palpable  lie  to 
him  as  well  as  to  everybody  else."  And  Bowen  L.J.  in  the 
Court  of  Appeal  says  :  "  Now  what  is  the  true  matter  that  wc 
have  to  determine  ?  It  is  this  ;  whether  the  captain  of  this  ship 
was  guilty  of  any  breach  of  duty  towards  his  owners  from  which 
(1)  Abbott  on  Shipping  (12th  ed.)  pp.  1l,l>,  269. 
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H.  L.  (E.)   damages  accrued  to  them  ?  What  is  the  duty  of  the  master  ?  It 
1886      is,  first  of  all,  to  sign  the  bill  of  lading  for  the  cargo  received, 
Stumore,    and  to  use  reasonable  care  and  skill  in  seeing  that  the  bill  of 

Weston  &  Co.  ia(Jing  is  pr0perly  drawn  up  which  he  does  sign." 

Beben.        jSTow  in  these  observations  of  Field  J.  and  Bowen  L.J.  I  entirely 

Lord  FitzGeraid.  concur ;  but  it  strikes  me  with  some  degree  of  amazement  that 
after  these  observations  the  captain  who  did  sign  that  untrue 
statement,  and  in  signing  it  exhibited  in  my  judgment  gross 
want  of  care,  has  the  verdict  on  all  points.  One  asks  what  is  the 
supposed  justification  or  excuse  for  this  palpable  and  admitted 
breach  of  duty  ?  It  is  that  Stumore  &  Co.  had  so  constituted 
McJSTabb  &  Co.  their  representatives  for  all  purposes  connected 
with  the  bills  of  lading  that  the  acts  of  McNabb  &  Co.  in  filling 
up  these  documents  with  a  false  date  and  presenting  them  to  the 
master  for  his  signature,  and  procuring  his  signature,  were  as 
much  the  acts  of  Stumore  &  Co.  as  if  they  had  personally  pre- 
sented the  documents  to  the  master  and  required  and  obtained 
his  signature.  That  allegation  seems  to  me  entirely  to  rest  on 
the  letter  of  the  8th  of  August  1883,  which,  in  my  opinion,  wholly 
fails  to  support  it. 

This  question  has  been  so  fully,  justly,  and  clearly  dealt  with 
by  my  noble  and  learned  friend  that  I  shall  only  further  say  that 
I  entirely  agree  with  him  and  adopt  his  reasons. 

On  the  second  question  sent  to  the  jury  I  also  agree  with  my 
noble  and  learned  friend  and  again  adopt  his  reasons ;  and  on 
both  questions  it  seems  to  me  clear  that  there  was  misdirection, 
and  even  if  there  had  been  evidence  proper  to  be  submitted  to 
the  jury,  yet  that  the  summing-up  of  the  learned  judge  was 
open  to  the  criticisms  expressed  in  the  judgments  of  the  Divi- 
sional Court. 

I  desire  to  add  that  even  if  the  case  had  been  submitted  to  the 
jury  on  a  summing-up  free  from  objection,  yet  in  my  opinion 
the  verdict  was  against  the  weight  of  evidence.  I  will  assume 
the  proper  mode  of  submitting  the  questions  in  the  cause  to  the 
jury  to  be  that  laid  down  by  the  noble  and  learned  Master  of  the 
Eolls.  "  It  seems  to  me,"  says  the  Master  of  the  Eolls,  "  the  only 
way,  and  the  proper  Way,  and  the  clearest  way  of  putting  it  to  a 
jury  is  to  say,  You  are  now  to  say  whether  in  your  opinion  this 
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captain  under  the  circumstances  was  guilty  of  negligence  in   h.  L.  (B.) 
signing  those  bills  of  lading  without  reading  them ;  and  even  by  188G 
way  of  explaining  to  the  jury  what  would  be  the  questions  for  stumore, 
them  to  consider,  to  have  said  that  the  meaning  of  that  is,  You  Weston  &  Co. 
are  to  ask  yourselves  whether  a  captain  of  reasonable  care  and  Beeen. 
skill  would,  under  the  circumstances  which  were  before  him  at  Lord  FitzGeraid. 
the  time,  have  signed  the  bills  of  lading  without  reading  them  ? 
Whether  there  would  have  been  any  want  of  reasonable  care  and 
skill  in  a  captain  of  ordinary  care  and  skill  in  signing  the  bills 
of  lading  under  the  circumstances  without  reading  them  ?  That 
seems  to  me  to  be  the  right  formula." 

I  should  say  without  hesitation  in  answer  to  these  questions 
that  a  master  of  reasonable  care  and  skill  would  have  been  guilty 
of  a  breach  of  duty  in  signing  the  bills  of  lading,  under  the 
circumstances,  without  reading  and  without  any  examination  of 
them — a  breach  of  duty  for  which,  if  loss  occurred  thereby  to  the 
owners,  he  became  responsible  to  them. 

I  feel  called  on  also  to  express  my  opinion  on  the  question  as 
to  whether  this  verdict  is  upon  the  whole  against  the  weight  of 
evidence,  supposing  that  the  questions  were  properly  submitted 
to  the  jury ;  because  it  was  said  in  the  Court  of  Appeal  that  fifty 
juries  one  after  another  would  on  the  same  evidence  find  the  same 
verdict.  I  will  only  say,  with  reference  to  that  observation,  that 
if  any  number  of  juries  would  on  the  same  evidence  find  the 
same  verdict,  I  should  feel  called  upon  to  pronounce  their  verdicts 
to  be  perverse. 

Order  appealed  from  reversed ;  Order  of  tin-  Queen's 

Bench  Division  of  the  11  th  of  June  1885  restored ; 

the  respondent  to  pay  to  the  appellants  their  costs  in 
-  the  Court  of  Appeal  and  in  tin's  House,  and  the 

respondent  to  repay  to  the  appellants  the  costs 

which  they  have  already  paid :  Cam  remitted  to 

the  Queen's  Bench  Division. 

Lords  Journals  10th  December  ISS(>. 


Solicitors  for  appellants:  W.  A.  Crump  &  Sou. 
Solicitors  for  respondent:  Pritchard  &'  Sons. 
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H.  L.  (E.)  BADISCHE  ANILIN  UND  SODA  FABKIK     Appellants  ; 

1887  and 

Juiy26.    iyak  LEVINSTEIN,  LEVINSTEIN  &  CO., 
and  I.  L.  LEVINSTEIN  &  SONS  .    .  . 

Patent — Chemical  Process. 

A  patent  for  producing  colouring  matters  for  dyeing  and  printing  by  a 
chemical  process  held  valid. 
The  decision  of  the  Court  of  Appeal  (29  Ch.  D.  366)  reversed. 
The  decision  of  Pearson,  J.  (24  Ch.  D.  156)  restored. 

Appeal  from  a  decision  of  the  Court  of  Appeal. 

The  decisions  of  Pearson  J.  who  held  the  patent  good  (1), 
and  of  the  Court  of  Appeal  who  held  it  bad  (2),  having  been 
reported,  it  becomes  necessary  to  give  some  account  of  this  appeal. 
Students  of  chemistry  are  referred  to  the  reports  of  those  de- 
cisions, where  the  chemical  details  are  set  out  at  length.  For 
the  present  purpose  the  facts  and  arguments  are  sufficiently 
stated  in  the  judgments  in  this  House. 

Jan.  31 ;  Feb.  1,  3,  4.  Sir  B.  Webster  A.Gr.  and  T.  Aston  Q.C. 
(W.  N.  Lawson  with  them)  for  the  appellants. 

Feb.  7,  8,  10,  11,  14.  Napier  Eiggins  Q.C.  and  Chadwyeh  Healey 
for  the  respondents  cited  Neilson  v.  Harford  (3) ;  Sturtz  v.  Be 
La  Hue  (4) ;  Turner  v.  Winter  (5) ;  Wood  v.  Zimmer  (6) ;  B.  v. 
Wheeler  (7) ;  Wegmann  v.  Corcoran  (8) ;  and  Simpson  v.  Holli- 
day  (9)  ;  upon  the  question  whether  the  specification  was  bad  for 
ambiguity  or  want  of  distinctness,  precision,  fulness,  &c. 

Sir  B.  Webster  A.G.  replied. 

The  House  took  time  for  consideration. 

(1)  24  Ch.  D.  156.  (5)  1  Web.  Pat.  Cas.  77,  80. 

(2)  29  Ch.  D.  366.  (6)  Holt  K  P.  C.  58. 

(3)  1  Web.  Pat.  Cas.  314 ;  Goodeve        (7)  2  B.  &  Aid.  345,  350. 

Pat.  Cas.  321.  (8)  13  Ch.  D.  65 ;    Goodeve  Pat. 

(4)  1  Web.  Pat.  Cas.  83,  n.  Cas.  494. 

(9)  Law  Kep.  1  H.  L.  315. 


Bespondents. 
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V. 

Levinstein  . 

Lord  Halsbury 
L.C. 


July  26.  Lord  Halsbury  L.C. : —  h.  l.  (E.) 

My  Lords,  this  is  an  action  for  the  infringement  of  a  patent  1887 
obtained  in  1878.    The  patent  is  for  improvements  in  the  pro-  badische 
duction  of  colouring  matters  suitable  for  dyeing  and  printing.  SodaFabbib 

The  specification  describes  the  invention  as  consisting  in  the 
production  of  red  and  brown  colouring  matters  which  in  chemical 
language  may  be  termed  the  sulpho-acids  of  oxyazo-naphthaline. 
Now,  before  dealing  with  objections  which  involve  a  more  minute 
examination  of  the  specification  and  the  directions  therein  given 
for  the  production  of  the  newly  invented  colouring  matters,  there 
are  two  objections  which  admit  of  a  more  general  treatment,  and 
if  sustained  would  establish  principles  of  far  wider  application 
than  the  particular  case  under  discussion  would  appear  to  require 
for  its  determination. 

The  objections  I  refer  to  are  that  the  thing  alleged  to  be  in- 
vented is  not  new,  and  that  at  all  events  the  invention  is  not 
useful. 

Now  as  to  the  first,  it  would  be  almost  sufficient  to  say  that  as 
a  question  of  fact  the  objection  is  disproved.  No  one  pretends 
that  they  ever  saw  or  heard  of  the  sulpho-acids  of  oxyazo-naptha- 
line  before  the  date  of  the  patent.  It  has  indeed  been  faintly 
suggested  that  in  one  of  the  formulas  published  in  the  Berichte 
der  JJeutschen  Chemischen  G-esellschaft  it  had  been  all  but  anti- 
cipated, but  not  even  in  that  case  was  it  said  that  the  exact  chemical 
combination  had  been  discovered,  much  less  that  it  was  produced 
by  the  patented  methods.  The  chief  reliance  was  placed  upon 
an  argument  as  new  as  it  is  unsound  and  for  which  I  think  there 
is  not  the  least  judicial  authority. 

The  argument  may  be  stated  thus ; — This  thing  is  not  new 
because  things  of  the  same  sort  in  analogous  chemical  relations 
had  been  discovered  ;  people  ought  to  have  discovered  it  or  were 
on  the  brink  of  discovering  it ;  therefore  this  true  and  first  in- 
ventor only  completed  by  one  step  the  route  to  which  chemical 
discoveries  had  been  tending  without  his  aid.  Such  a  principle 
applied  to  Patent  Law  would  be  fatal  to  the  rights  of  all  in- 
ventors, and  is,  as  I  believe,  as  inconsistent  with  that  branch  of 
our  jurisprudence  as  it  is  destitute  of  judicial  authorit  y  and  con- 
trary to  the  interests  of  scientific  research.     The  lid  of  the 
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H.  L.  (E.)   historical  kettle  shewed  the  mechanical  power  of  steam  ;  the 

1887       action  of  light  on  the  salts  of  silver  was  widely  known ;  and  both 

Badische    these  things  in  one  sense  were  steps  which  led  up  to  the  dis- 

SodaFabeik  c°veries  which  they  brought  in  their  train ;  but  nevertheless 

v-  many  true  and  first  inventors  proceeded  to  utilise  their  steps  by 
Levinstein.         j  ... 

  further  development  into  inventions  which  certainly  have  not 

Lord  Halsbury, 

l.c.       been  challenged  upon  the  ground  now  contended  for. 

I  entertain  no  doubt  that  Dr.  Caro's  discovery  is  new. 

But  it  is  said  secondly  that  it  is  not  useful,  and  there  is 
certainly  authority  for  saying  that  an  invention  must  be  useful 
although  that  word  is  not  found  in  the  Statute.  But  when  we 
examine  the  facts  of  this  case  I  fear  what  I  am  about  to  say  upon 
that  subject  may  be  open  to  the  criticism  that  the  facts  render  it 
unnecessary  for  your  Lordships  to  express  any  opinion  upon  the 
subject.  Every  judge  who  has  dealt  with  the  questionpias  decided 
that  Messrs.  Levinstein  have  infringed  the  plaintiffs'  patent,  and 
Messrs.  Levinstein  have  manufactured  and  sold  very  large 
quantities  of  the  product  by  the  use  of  the  plaintiffs'  patented 
process.  It  cannot  therefore  be  denied  that  to  a  considerable 
extent,  and  conspicuously  as  to  the  process  No.  3,  what  I  am 
about  to  say  is  not  necessary  to  the  decision  of  this  case  ;  but  it 
is  obvious  that  utility  admits  of  degrees.  Baron  Alderson  once 
said  if  it  was  of  any  use  to  the  public  a  new  invention  could  not 
be]  said  to  be  void  for  want  of  utility,  and  an  admitted  contribu- 
tion to  the  useful  arts  of  a  new  product  can  hardly  be  said  to  be 
of  no  use.  I  think  what  is  so  often  referred  to  in  Patent  Cases 
as  a  laboratory  experiment  and  as  not  admitting  of  the  quality  of 
utility  is  intended  to  be  applied  to  cases  where  really  there  is  no 
product  at  all.  Such  an  experiment  proves  the  possibility  of  a 
product  but  does  not  really  practically  produce  one  in  such 
quantities  and  under  such  circumstances  as  really  to  make  it  a 
product  at  all.  The  element  of  commercial  pecuniary  success  has, 
as  it  appears  to  me,  no  relation  to  the  question  of  utility  in 
•  Patent  Law  generally,  though  of  course  where  the  question  is  of 
improvement  by  reason  of  cheaper  production  such  a  consideration 
is  of  the  very  essence  of  the  patent  itself,  and  the  thing  claimed 
has  not  really  been  invented  unless  that  condition  is  fulfilled. 

For  the  reasons  I  have  given  1  do  not  propose  to  pursue  this 
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subject  further,  but  I  will  only  add  that  if  in  considering  gene-   H.  L.  (E.) 

rally  the  requirement  of  utility  there  is  an  obligation  to  make  it  1887 

clear  that  the  patent  will  be  commercially  successful  and  so  Badische 

profitable  to  the  patentee,  the  burden  is  so  great  that  no  patentee  s^TfIbeik 

could  discharge  it.  v- 

.                                    .  Levinstein. 
But  by  far  the  most  formidable  objections  are  those  which   

relate  to  the  specification  itself.  The  specification  is  said  not  to  LordLaclsb1lr3* 
give  sufficient  information  to  enable  the  operator  to  obtain  the 
result  without  fresh  experiment  and  research.  If  this  were  true 
the  patent  would  undoubtedly  be  bad;  but  this  is  in  a  great 
measure  a  question  of  fact,  and  Pearson  J.,  a  most  careful  and 
competent  judge,  heard  the  witnesses  and  gave  credit  to  those 
who,  on  the  part  of  the  plaintiffs,  proved  that  in  the  hands  of  a 
reasonably  competent  workman  acquainted  with  the  dyeing  in- 
dustry the  specification  is  sufficient  to  enable  him  to  procure  the 
result.  Apart  from  the  finding  of  Pearson  J.,  to  which*  I  cer- 
tainly should  attach  a  very  high  value,  I  cannot  forbear  from 
remembering  the  difficulty  that  some  of  the  witnesses  for  the 
defence  had  in  answering  the  question  as  to  the  sufficiency  of 
the  specification.  More  than  once  the  question  put  as  to  a 
competent  workman  possessed  of  knowledge  in  the  particular 
industry  was  answered  by  a  reply  about  an  "  ordinary  workman  " 
without  the  essential  words  "  possessed  of  knowledge  in  the  parti- 
cular industry."  I  gather  from  this  that  the  witnesses  for  the 
defence  shrank  from  saying  that  to  persons  acquainted  with  the 
business  the  specification  was  not  sufficient.  They  did  indeed 
contend  that  not  only  was  it  not  sufficient  but  that  if  followed  it 
was  destructive  to  the  intended  result,  but  upon  that  subject  I 
content  myself  with  saying  that  I  think  they  were  thoroughly 
beaten.  They  chose  their  own  battle  ground  :  they  declared  that 
if  the  example  they  selected  was  followed  the  product  was  either 
actually  destroyed  or  so  changed  as  to  be  practically  useless ; 
and,  in  the  conflict  of  evidence  thus  produced,  one  side  contend- 
ing that  the  directions  were  perfectly  plain  and  sufficient,  the 
other  side  contending  that  if  followed  they  were  not  merely 
useless  but  would  certainly  end  in  failure, — in  this  conflict 
Pearson  J.  obtained  the  assistance  of  Sir  Henry  Ivoscoe,  and  I 
am  satisfied  by  the  report  of  that  distinguished  expert  lluu  the 
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H.  L.  (E.)   process  which  was  described  as  impracticable  and  full  of  danger 

1887      was  neither  the  one  nor  the  other :  and  I  further  agree  that  that 

Badische    issue  being  found  for  the  plaintiffs  reflects  some  light  upon  the 

Anilin  und  evidence  of  the  witnesses  for  the  defence  in  matters  which  were 
SodaFabrik 

v.        not  brought  to  the  test  by  Professor  bir  Henry  Koscoe  by  actual 
Levinstein.  experjmen^  as  was  the  first  process  described  by  the  patentee. 
Lordgaisbury,  Without  therefore  going  into  the  detail  of  the  evidence,  and  so 
far  as  the  specification  raises  questions  of  fact,  I  find  the  facts  as 
they  were  found  by  Pearson  J. 

But  there  remain  two  other  questions,  one  of  which  is  a  ques- 
tion of  nomenclature,  to  be  in  turn  determined  as  a  question  of  fact. 
One  of  the  ingredients  essential  for  the  manufacture  of  the  new 
product  is  naphthylamine,  and  it  is  said  that  the  specification  is 
uncertain  and  misleading  because  it  uses  the  word  naphthyla- 
mine without  distinguishing  the  word  into  its  two  varieties,  which 
chemical  discovery  has  revealed  and  which  later  discovery  has 
distinguished  as  alpha  and  beta  naphthylamine.  I  say  later  dis- 
covery, because  though  beta  naphthylamine  was  discovered  in 
1875,  and  this  patent  is  in  1878,  yet  there  is  an  answer  of  the 
principal  witness  for  the  defence  which  seems  to  me  to  dispose  of 
the  objection.  Dr.  Wright  says  in  terms  (Question  3021),  that 
if  in  the  year  1878  any  competent  chemist  had  been  directed  to 
use  beta  naphthylamine  he  would  specially  have  described  it  as 
a  new  naphthylamine ;  and  Bowen  and  Fry  L.J  J.  say  that  no 
doubt  it  is  probable  that  any  dealer  in  the  article  at  the  date  of 
the  patent  would  have  understood  by  the  word  "  naphthylamine  " 
the  older  form.  It  appears  to  me  that  the  answer  I  have  quoted 
and  the  portion  of  the  judgment  I  have  read  leave  no  doubt 
that  by  the  ordinary  reader,  the  competent  and  intelligent 
workman  familiar  with  the  subject,  not  the  least  doubt  would  be 
entertained  as  to  what  was  the  article  referred  to  in  the  specifi- 
cation, when  it  was  described  simply  as  "  naphthylamine." 

There  remains  however  the  objection  which  as  I  understand  it 
is  the  basis  of  the  judgment  of  the  majority  of  the  Court  of 
Appeal.  The  sulpho-acids  (in  the  plural)  of  oxyazo-naphthaline 
are  claimed  by  the  patentee.  All  the  sulpho-acids  of  oxyazo- 
naphthaline,  so  far  as  they  are  obtainable  by  the  patentee's 
process,  are  claimed.    As  I  have  said,  I  find  as  a  fact  that  the 
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evidence  for  the  plaintiffs  can  be  relied  on  and  that  the  four    H.  L.  (E.) 

processes  do  in  fact  produce  sulpho-acids  of  oxyazo-naphthaline  1887 

applicable  to  dyeing  and  printing  which  vary  in  colour  but  badische 

within  the  limits  of  brown  and  red.  oVnilS^  und 

SodaFabeik 

If  I  understand  the  objection  made  in  the  judgment  upon  v. 
i  •  i  -r                                                              m1                   ,  Levinstein. 
wnicn  1  am  commenting  it  is  of  this  character  :  I  he  patentee  has   

not  selected  out  of  all  he  has  claimed  the  best  colour  or  shade  of  °rd  L.c.sbur;r' 
colour — he  has  claimed  all,  and  only  one  is  proved  to  have  any 
practical  value,  and  he  has  given  no  specific  directions  how 
to  produce  that  particular  shade  of  colour  which  is  practically  of 
value.  In  a  certain  sense  the  objection  is  well  founded  in  fact : 
the  patentee  has,  I  think,  claimed  all  the  shades  from  red  to  brown, 
but  I  am  at  a  loss  to  understand  what  is  meant  by  the  best  colour. 
I  do  not  know  that  there  is  any  standard  to  which  you  can  refer 
the  goodness  of  a  dyeing  stuff  in  respect  of  its  shade.  Its  tinc- 
torial power,  its  temporary  popularity,  its  brilliancy,  are  all 
qualities  which  may  make  it  best  under  some  circumstances,  but 
which  under  others  may  make  it  less  profitable,  less  popular, 
and  therefore  less  commercially  valuable.  Each  season  very 
often  has  its  own  fashionable  colour,  and  if  to  make  the  patent 
valid  the  patentee  must  foresee  and  describe  a  colour  (by  speci- 
men I  presume,  since  no  nomenclature  with  which  I  am  acquainted 
can  distinguish  minute  shades  of  colour),  then  no  patent  could  be 
valid  for  dye  stuffs  which  should  embrace  a  wide  range  of  colours 
unless  the  patentee  did  that  which  nothing  but  the  gift  of  pro- 
phecy could  enable  him  to  accomplish.  Of  course  if  the  specifi- 
cation were  misleading,  if  it  were  to  describe  a  process  by  which 
it  was  alleged  that  you  could  produce  a  red  colour  whereas 
in  fact  you  produced  a  brown,  I  should  agree  that  the  patent 
would  be  bad ;  but,  as  I  have  already  said,  the  words  by  which  we 
signify  the  shades  of  colour  are  but  imperfect  instruments  for  re- 
presenting the  optical  phenomena  which  we  recognise  under  the 
generic  name  of  colours. 

It  would  of  course  be  possible  to  give  specimens  of  colour 
though  not  possible  by  verbal  description.  Your  Lordships  have 
been  familiar,  I  dare  say,  with  some  of  the  specimens  which  have 
been  provided  for  the  purpose  of  distinguishing  different  shades  of 
silks  or  worsteds,  and  if  in  addition  to  giving  specimens  of  each, 
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H.  L.  (E.)   which  of  course  would  be  possible,  the  duty  were  thrown  upon 
1887      the  patentee  that  in  order  to  make  his  patent  valid  each  and  all 
Badische    of  those  shades,  of  colour  should  be  separately  distinguished  as  of 
greater  or  less  commercial  value,  and  that  the  specific  mode  by 
which  each  particular  shade  was  to  be  distinguished  should  be 
described,  it  would  appear  to  me  to  reduce  the  whole  law  upon 
LordHgsbury,         SUDject  to  an  absurdity.    Upon  the  principle  contended  for 
each  shade  must  not  only  be  shewn  but  its  excellence  or  popu- 
larity must  be  distinguished  separately  by  the  patentee.  This? 
as  it  appears  to  me,  reduces  the  obligation  supposed  to  press  upon 
the  patentee  to  an  absurdity. 

I  am  therefore  of  opinion  that  every  objection  to  this  patent 
has  failed,  and  I  move  your  Lordships  that  the  order  of  the  Court 
of  Appeal  be  reversed,  that  the  order  of  Pearson  J.  be  restored, 
and  that  the  respondents  do  pay  to  the  appellants  the  costs  both 
here  and  below,  and  that  the  cross  appeal  be  dismissed  with 
costs. 


Lord  Heeschell  : — 

My  Lords,  the  Badische  Anilin  und  Soda  Fabrik,  the  plain- 
tiffs in  this  action,  sued  Levinstein  and  Co.  the  defendants, 
in  respect  of  the  infringement  of  a  patent,  of  which  the  plaintiffs 
were  the  owners.  There  is  a  cross  appeal  between  the  same  par- 
ties before  your  Lordships'  House,  but  I  will,  for  convenience 
sake,  hereafter  call  the  Badische  Anilin  und  Soda  Fabrik  "  the 
appellants,"  and  Levinstein  and  Co.  "  the  respondents." 

The  respondents  by  their  statement  of  defence  denied  that 
they  had  infringed  the  appellants'  patent,  and  impeached  its 
validity  on  three  grounds  :  1st,  that  the  invention  was  not  new; 
2ndly,  that  it  was  not  useful ;  and  3rdly,  that  the  specification 
did  not  sufficiently  ascertain  and  describe  the  nature  of  the 
invention.  The  action  was  tried  before  Pearson  J.,  who  decided 
all  these  points  in  favour  of  the  appellants.  In  the  Court  of 
Appeal  the  learned  Lords  Justices  were  divided  in  opinion. 
Baggallay  L.J.  agreed  with  Pearson  J.,  but  the  majority,  Fry 
and  Bowen  L.J  J.,  being  of  opinion  that  the  patent  was  not  valid, 
the  judgment  for  the  plaintiffs  was  reversed, and  judgment  entered 
for  the  defendants.    Hence  the  present  appeal. 
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Levinstein. 

Lord  Hersckeli. 


The  letters  patent  alleged  to  have  been  infringed  were  granted   H.  L,  (E.) 
to  J.  H.  Johnson,  as  for  a  commnnication  from  abroad  by  Hem-  1887 
rich  Caro.    The  provisional  specification  bore  date  the  25th  of  badische 
February  1878,  the  complete  the  23rd  of  August  1878.-  Soda'fabeik 

The  title  of  the  patent  is  "  Improvements  in  the  production  of 
colouring  matters  suitable  for  dyeing  and  printing."  The  speci- 
fication concludes  with  two  claims :  the  first,  which  is  the  more 
important,  being  in  these  terms, — "  First,  the  production  of  red 
and  brown  colouring  matters,  which,  in  chemical  language,  may 
be  termed  the  sulpho-acids  of  oxyazo-naphthaline  by  the  action 
of  the  diazo  compounds  which  may  be  prepared  from  naphthyla- 
mine  or  from  the  sulpho-acids  of  naphthylamine  upon  any  of 
the  isomeric  naphthols,  or  of  mixtures  of  the  same,  or  upon  any 
of  the  sulpho-acids  which  may  be  prepared  from  either  alpha 
naphthol,  or  from  beta  naphthol,  or  from  mixtures  of  the  same, 
substantially  by  the  process  above  described." 

I  shall  confine  my  observations,  in  the  first  instance,  to  the 
invention  described  in  this  claim,  reserving  until  afterwards 
what  I  have  to  say  about  the  second  claim. 

I  may  observe,  at  the  outset,  that  I  think  it  is  established  that 
the  chemical  compounds,  termed  sulpho-acids  of  oxyazo-naphtha- 
line, were  not  known  at  the  time  the  patent  was  taken  out.  I 
shall  have  again  to  advert  to  this  point  hereafter  ;  but  I  state  it 
now,  because  it  has  an  important  bearing  upon  the  question  to 
which  I  am  about  to  address  myself,  viz.,  what  is  the  invention 
which  the  patentee  claims  by  his  specification  ? 

The  determination  of  this  question,  which  presents  itself  at  the 
very  threshold  of  the  inquiry  upon  which  we  are  engaged , 
appears  to  me,  I  confess,  free  from  serious  difficulty.  Fry  L.J. 
in  delivering  the  judgment  of  the  majority  of  the  Court  of 
Appeal,  complained  that  the  course  pursued  by  the  appellants 
had  made  it  very  difficult  to  answer  this  question,  as  they  did 
not  put  into  the  witness-box  Dr.  Caro,  or  any  other  witness,  to 
prove  what  the  real  invention  was.  I  cannot  think  that  this 
complaint  was  well  founded.  The  question,  what  the  real  inven- 
tien  is,  must  be  answered  from  a  critical  examination  of  the  spe- 
cification. Neither  Dr.  Caro,  nor  any  other  witness,  could  have 
been  permitted  to  do  more  than  to  assist  in  its  construction  by 
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H.  L.  (E.)  bringing  to  the  mind  of  the  Court  the  state  of  chemical  know- 
1887       ledge  at  the  time  the  patent  was  granted,  and  this  could  be  done 
Bajdische    by  any  competent  chemist  as  well  as  by  Dr.  Caro.    This,  indeed, 

Anilin  tjnd  was  Yiew  taken  by  the  respondents  themselves,  for  when  the 
SodaFabrik  . 

v.        appellants  asked  their  consent  to  a  postponement  of  the  trial, 

because  Dr.  Caro  would  be  unable  to  attend  at  the  appointed 
time,  on  account  of  illness,  the  respondents  refused  the  consent 
applied  for,  on  the  ground  "  that  there  could  not  be  any  material 
information  within  Dr.  Caro's  knowledge  in  support  of  the  speci- 
fication which  could  not  be  given  equally  well  by  any  scientific 
chemist."  J 

The  difficulty  in  the  construction  of  the  claim  arises  from  the 
fact  that  the  term  "  sulpho-acid  of  oxyazo-naphthaline  "  does  not 
describe  a  single  chemical  compound  exhibiting  under  all  cir- 
cumstances uniform  phenomena.  It  is  equally  applicable  to 
many  distinct  isomers  made  up,  indeed,  of  precisely  the  same 
chemical  components,  so  far  as  chemical  analysis  reveals  them,  but 
possessing  different  properties  and  exhibiting  varying  phenomena. 

In  my  opinion  the  specification  must  be  construed  as  claiming 
all  the  different  isomers  described  by  the  term  sulpho-acids  of 
oxyazo-naphthaline,  which  are  red  or  brown  colouring  matters, 
and  which  are  produced  from  the  action  of  the  diazo  compounds 
prepared  from  naphthylamine  or  from  the  sulpho-acids  of  napk- 
thylamine  upon  any  of  the  isomeric  naphthols,  or  upon  any  of  the 
sulpho-acids  which  may  be  prepared  from  either  alpha  naphthol 
or  beta  naphthol,  or  from  mixtures  of  the  same. 

The  majority  of  the  Court  below  did  not  indicate  what  was,  in 
their  view,  the  true  construction  of  the  claim.  They  considered 
that  the  appellants  were  in  this  dilemma  :  either,  on  the  one  hand, 
the  specification  claimed  all  the  possible  isomers  of  the  sulpho- 
acids  of  oxyazo-naphthaline,  in  which  case,  as  they  were  by  no 
means  all  of  use  as  dyes,  and,  so  far  as  was  shewn,  only  the  one 
isomer,  used  alike  by  the  appellants  and  respondents,  was  of  any 
practical  value,  the  patent  was  bad  for  want  of  utility ;  or,  on  the 
other  hand,  the  invention  was  the  production  of  this  particular 
isomer,  in  which  case  the  patent  was  bad,  because  the  specifica- 
tion did  not  particularly  ascertain  and  describe  the  means  of 
producing  it. 
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I  have  already  stated  that  I  think  the  claim  was  the  more  ex-  H.  L.  (E.) 

tended  one.  I  proceed  next  to  inquire  whether,  upon  this  assump-  1887 

tion,  the  patent  is  bad  for  want  of  utility.  Badische 

I  will  assume  for  the  present  that  all  the  isomeric  sulpho-acids  g^^^m 

of  oxyazo-naphthaline,  arrived  at  by  the  process  described  in  the  ^"teiet 

claim,  produce  red  or  brown  colouring  matters  which  may  be  used   

.  Lord  Herschell. 

for  dyeing.    There  can  be  no  doubt  that  the  different  isomers  so   

produced  are  colouring  matters  of  varying  shades  of  red  and 
brown.  And  the  specification  undoubtedly  does  not  point  out 
what  particular  shade  of  either  colour  will  be  produced  by  any 
one  of  the  alternative  processes  suggested,  nor  does  it  indicate 
which  will  be  of  the  greatest  practical  value,  either  by  reason  of 
the  colour  it  produces  being  one  likely  to  be  in  demand,  or  from 
the  greater  economy  in  the  cost  of  its  production. 

If  the  failure  thus  to  discriminate  between  the  several  isomers 
invalidates  the  patent,  the  judgment  of  the  Court  of  Appeal  is 
not  open  to  question.  But  I  may  observe,  at  the  outset,  that  to 
require  the  patentee  thus  to  discriminate,  would,  as  it  seems  to 
me,  be  to  insist  upon  what  is  really  impracticable.  Fry  L.J. 
says  it  may  be  done  when  the  isomers  have  no  separate  nomen- 
clature, by  a  reference  to  the  differentia  of  each  isomer.  But 
how  is  such  a  reference  practicable  when  the  only  known  dif- 
ferentia is,  that  it  produces  a  particular  shade  of  a  particular 
colour  ?  It  is  said  that  the  patentee  could  at  least  have  pointed 
out  which  process  would  produce  the  particular  isomer,  giving  a 
bright  red  colour,  which  alone  is  shewn  to  have  any  commercial 
value.  This  indicates  the  fallacy  which,  I  think,  underlies  the 
judgment  pronounced  by  Fry  L.J.  I  do  not  think  it  is  a  correct 
test  of  utility  to  inquire,  whether  the  invented  product  was  at 
the  time  of  the  patent  likely  to  be  in  commercial  demand,  or 
capable  of  being  produced  at  a  cost,  which  would  make  it  a 
profitable  speculation  to  manufacture  it.  The  demand  lor  a 
particular  colour  depends  upon  changing  fashion  and  passing 
moods  of  fancy.  The  one  which  to-day  may  be  in  large  demand 
may  to-morrow  be  a  drug  in  the  market.  Again,  a  process  which 
at  one  time  could  not  be  worked  at  a  profit  on  account  of  the 
expense  of  the  materials  employed  may  shortly  afterwards  be  so 
worked  by  reason  of  a  diminution  in  the  cost  of  these  materials. 
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H.  L.  (E.)   Is  the  person  who  patents  such  a  process  to  be  deprived  of  all 
1887       benefit  of  his  invention  when  it  becomes  a  commercial  success, 
Badische    because  at  the  time  the  patent  was  granted  it  could  not  be 
Soda^Fabrik  wor-^e(^  ^°  a  profit?    The  learned  counsel  for  the  respondents 

«j  were  asked  for  any  authority  in  support  of  the  view  taken  by  the 
Levinstein. 

  majority  of  the  Court  of  Appeal  on  the  question  of  utility.  They 

Lord  Herscheii.  were  ^Q  produce  none.  There  are  abundant  perils  already 
in  the  path  of  every  inventor,  and  I  am  not  disposed  to  add  to 
their  number  unless  compelled  to  do  so. 

In  the  present  case  the  products  which  result  from  the  appel- 
lants' process  are  no  doubt  of  varying  worth,  but  one  at  least 
has  proved  to  be  of  great  commercial  value,  and  it  is  not  shewn 
that  any  of  them  are  incapable  of  being  used  effectually  for  the 
purpose  of  dyeing.  The  invention  of  a  process  resulting  in  new 
products  which  may  thus  serve  a  useful  purpose  possesses  in  my 
judgment  the  requisite  predicate  of  utility.  And  there  is,  I 
think,  no  obligation  on  the  inventor  in  such  a  case  as  this  to 
indicate  the  respective  advantages  for  dyeing  purposes  of  the 
different  shades  of  colour  produced. 

It  was  urged  by  the  learned  counsel  for  the  respondents  that  a 
patentee  is  bound  to  disclose  the  means  by  which  his  invention 
may  be  carried  into  effect,  and  that  if  he  leaves  this  to  be  ascer- 
tained by  experiments,  his  patent  cannot  be  supported.  This  is 
no  doubt  correct.  But  I  think  the  patent  under  consideration 
does  shew  how  the  colouring  matters  are  to  be  produced,  and 
that  what  it  leaves  a  skilled  person,  of  the  class  to  whom  the 
specification  is  addressed,  to  discover  is  only  which  of  these 
colouring  matters  will  best  answer  his  purpose  at  any  particular 
time.  There  is,  in  my  opinion,  no  warrant  for  asserting  that  this 
invalidates  the  patent.  I  may  add  that  the  evidence  satisfies  me 
that  when  once  the  desired  shade  is  obtained  there  would  be  no 
practical  difficulty  in  repeating  the  process  with  a  reasonable 
certainty  of  producing  the  same  result. 

One  other  argument  I  ought  to  notice  before  leaving  this  part 
of  the  case.  The  respondents  insisted  that  the  specification  not 
merely  fails  to  point  out  how  the  most  useful  isomer,  viz.,  that 
which  produces  the  brilliant  red  dye,  is  to  be  obtained,  but  that 
it  employs  language  calculated  to  warn  anyone  studying  it 
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against  adopting  the  means  by  which  alone  that  result  could  be  H.  L.  (E.) 
attained.  This  would  be  a  serious  matter  if  it  were  established,  1887 
but  I  cannot  see  that  it  is.  The  point  arises  on  the  third  of  the  badische 
processes  described  in  the  specification.  After  describing  three 
modes  of  producing  the  sulpho-acids  of  naphthylamine,  the  specifi- 
cation proceeds  :  "  By  the  said  methods,  as  is  well  known,  several 
modifications  of  the  sulpho-acids  of  naphthylamine  are  obtained, 
chiefly  differing  from  each  other  by  their  various  degrees  of 
solubility  in  water,  some  of  them  being  nearly  insoluble,  such  as 
the  so-called  naphthionic  acid."  This  insoluble  form  of  the  sulpho- 
acids  produces,  it  is  said,  the  best  result.  Be  it  so.  I  can  find 
nothing  to  warn  the  reader  of  the  specification  against  its  use, 
especially  as  the  description  of  the  third  process  ends  with  the 
distinct  statement  that  all  the  modifications  of  the  sulpho-acids 
of  naphthylamine  may  be  converted  into  the  corresponding  sulpho- 
acids  of  oxyazo-naphthaline  in  the  manner  described,  and  thus 
colours  obtained  differing  in  a  similar  ratio  in  their  various 
degrees  of  solubility.  But  it  is  further  said  that  the  mode  in 
which  a  reader  of  the  specification  is  told  to  convert  the  sulpho- 
acids  into  their  respective  diazo  compounds,  is  applicable  only  to 
the  soluble  sulpho-acids,  and  therefore  necessarily  excludes  the 
use  of  the  insoluble  forms.  To  render  this  contention  intelligible 
it  is  necessary  to  quote  the  exact  words  used.  "  The  sulpho-acids 
of  naphthylamine  are  converted  into  their  respective  diazo  com- 
pounds, and  equal  molecules  of  the  diazo  compounds  thus  ob- 
tained, and  of  either  alpha  naphthol  or  beta  naphthol  are  allowed 
to  re-act  upon  each  other  by  preference  in  an  alkaline  solution, 
and  substantially  in  the  manner  above  described  in  the  first  and 
second  processes." 

It  is  contended  that  these  concluding  words  apply  to  the 
whole  of  the  preceding  description,  and,  therefore,  incorporate 
the  mode  by  which,  under  the  first  process  detailed  in  the  speci- 
fication, naphthylamine  is  converted  into  its  diazo  compound. 
I  am  by  no  means  sure  that  this  contention  is  well  founded,  but 
I  will  assume  it  to  be  so.  Turning  then  to  the  first  process,  I 
find  all  that  is  stated  is  that  the  naphthylamine  is  converted 
into  its  diazo  compound  by  the  action  of  nitrous  acid  in  a  manner 
well  known  to  chemists. 
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H.  L.  (E.)       Now  it  is  proved  that  at  the  date  of  the  patent  a  method 
1887       (called  Cleve's)  of  effecting  the  conversion  of  naphthionic  acid 
Badische    in*°  its  diazo  compound  had  been  made  public.    Indeed  it  is 
^d^Fabrik  re^e(^  011  hy  the  respondents  in  their  alleged  anticipations  of  the 

v.        appellants'  patent.     Much  stress,  however,  was  laid  on  the 

Levinstein."1 

— ,  'J  example  which  follows  the  general  statement  I  have  quoted.  It 
Lord  Herscheii.  wag  p0inted  out  that  the  result  of  the  conversion  of  the  naphthy- 
lamine  into  its  diazo  compound  is  spoken  of  as  a  "  solution,"  and 
this,  it  was  argued,  would  be  inapplicable  where  an  insoluble 
sulpho-acid  was  converted  into  its  diazo  compound.  I  observe, 
however,  that  the  direction  for  the  preparation  of  the  diazo  com- 
pound of  the  naphthylamine  is  to  mix  or  dissolve  it.  And  I 
think  that  the  word  "  solution,"  may  without  violence,  be  applied 
to  a  liquid  having  fine  particles  suspended  in  it.  I  see  no 
reason  to  believe  that  a  person  of  ordinary  skill  reading  the 
specification  would  have  any  difficulty  in  converting  an  insoluble 
sulpho-acid  into  its  diazo  compound,  or  that  it  would  ever  occur 
to  him  that  he  was  warned  against  it.  It  strikes  me  that  if  he 
had  to  deal  with  an  insoluble  material,  the  first  idea  that  would 
suggest  itself  would  be  to  turn  it  into  a  very  fine  powder  before 
putting  it  into  the  liquid,  and  so  to  make  the  condition  approach 
as  nearly  that  of  a  solution  as  possible.  I  am  confirmed  in  these 
views  by  the  fact  that  Dr.  Dewar  took  this  very  step,  as 
a  matter  of  course,  when  carrying  out  this  part  of  the  third 
process. 

I  started  with  the  assumption  that  all  the  sulpho-acids  of 
oxyazo-naphthaline  produced  by  the  patented  process  would  be 
red  or  brown  colouring  matters.  This  assumption  is  warranted 
by  the  evidence,  because,  although  it  was  stated  that  there  are 
sulpho-acids  of  oxyazo-naphthaline  which  produce  neither  of 
these  colours,  it  was  not  shewn  that  these  acids  resulted  from 
any  of  the  processes  described  in  the  patent. 

I  pass  to  the  question  of  novelty,  upon  which  I  need  not  pause 
long.  Dr.  Wright,  a  chemist  of  skill  and  knowledge,  called  for 
the  respondents,  admits  that  prior  to  the  patent  he  never  knew 
of  a  sulpho-acid  of  oxyazo-naphthaline  being  produced.  Mr. 
Levinstein's  evidence  is  to  the  same  effect.  It  is  clear  to  my 
mind,  that  he  was  led  to  operate  with  these  materials  by  the 
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information  derived  from  the  appellants'  patent.    It  is  suggested   H.  L.  (E.) 

that  even  though  the  particular  substance  was  unknown,  similar  1887 

bodies  arrived  at  by  similar  processes  were  well  known,  and  that  Badische 

chemical  analogy  would  at  once  indicate  the  supposed  invention.  ^aITabeik 

A  complete  answer  is  given  to  this  argument  bv  Dr.  Griess,  one  v- 

L                         D                         °                          .  Levinstein. 
of  the  highest  authorities  on  this  branch  of  chemistry.  He   

says :  "  In  1864,  I  distinctly  state  that  by  the  combination  of   

diazobenzol  and  phenol  dye  was  obtained,  and  if  I  had  been  a 

little  cleverer,  analogy  would  have  induced  me  to  prepare  this 

very  dye  which  is  now  under  consideration.    But  analogy  did 

not  lead  me  to  do  that ;  analogy  does  not  go  a  long  way  in 

chemistry." 

Having  arrived  at  the  conclusion  that  the  issues  of  want  of 
novelty  and  utility  must  be  determined  in  favour  of  the  appel- 
lants, there  still  remains  the  important  question  whether  the 
specification  sufficiently  ascertains  and  describes  the  nature  of 
the  invention.  The  specification  has  been  subjected  to  a  most 
searching  criticism  in  the  able  argument  of  the  counsel  for  the 
respondents,  and  many  objections  have  been  taken  to  it.  One 
of  these  applies  to  all  the  four  processes  described  by  the  specifi- 
cation, the  rest  relate  specifically  to  one  or  other  of  these  pro- 
cesses.   I  will  deal  first  with  the  former. 

The  objection  is  that  whilst  the  specification  throughout 
speaks  simply  of  naphthylamine  without  any  prefix,  there  were, 
at  the  date  of  the  patent,  two  known  isomers  called  alpha  and 
beta  naphthylamine,  and  that  the  specification  is,  on  this  account, 
ambiguous.  In  weighing  the  objection  it  is  necessary  to  bear  in 
mind  the  facts  relating  to  these  two  isomers.  Alpha  naphthy- 
lamine had  been  well  known  for  at  least  fifteen  years  prior  to  the 
patent.  Beta  naphthylamine  was  first  discovered  in  1875,  and 
down  to  1878  was  only  known  by  the  record  of  laboratory  experi- 
ments, and  had  not  become  an  article  of  manufacture.  Until 
after  the  discovery  of  beta  naphthylamine,  alpha  naphthylamine 
was  described  simply  as  "  naphthylamine."  I  will  not  go  into 
the  details  of  the  evidence  on  this  point,  but  will  state  the  con- 
clusions I  draw  from  it.  Iam  satisfied  that  after  1875,  and  down 
to  the  time  of  the  patent,  alpha  naphthylamine  was  still  some- 
times spoken  of  as  "naphthylamine,"  and  that  if  anyone  had 
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Levinstein. 

Lord  Herschell. 


H.  L.  (E.)    ordered  "  naphthylaniine  "  of  a  manufacturer  he  would  without 
1887      hesitation  have  supplied  alpha  naphthylamine.    Under  these 
Badische    circumstances  I  entertain  no  doubt  that  any  reader  of  the  specifi- 
SodILFabeik  ca^on  would  understand  by  the  word  "  naphthylamine  "  occurring 
in  it,  the  known  commercial  article  which  until  recently,  at  all 
events,  had  always  borne  that  name,  and  not  beta  naphthylamine, 
to  which  the  term  "naphthylamine"  alone  had  never  been 
applied.    I  am  therefore  of  opinion  that  the  specification  is  not 
in  this  respect  open  to  the  charge  of  ambiguity. 

The  first  process  is  impeached  on  more  than  one  ground. 
First,  it  is  said  that  the  statement  that  the  azo  compounds  are 
converted  into  their  sulpho-acids,  "  by  any  method  now  in  use  for 
the  preparation  of  organic  sulpho-acids,  such  as,  for  instance,  by 
heating  them  with  fuming  sulphuric  acid,"  is  misleading,  inas- 
much as  there  were  methods  in  use  for  the  preparation  of  sulpho- 
acids  which  would  not  be  effectual  in  the  case  of  these  azo  com- 
pounds. It  seems  to  be  common  ground  that  although  theoreti- 
cally the  sulphuric  acid  might  be  introduced  by  introducing 
chlorine  and  bromine,  and  then  heating  the  body  with  a  solution 
of  sulphite  of  potash,  yet  for  manufacturing  purposes  the  only 
method  employed  would  be  the  direct  action  of  sulphuric  acid. 
The  objection  taken  is  that  some  organic  sulpho-acids  can  be 
prepared  by  the  use  of  ordinary  sulphuric  acid,  and  at  a  tempera- 
ture below  100°  C,  whilst  this  strength  of  sulphuric  acid  at  this 
temperature  would  not  be  sufficient  for  the  conversion  of  the 
oxyazo-naphthaline  into  sulpho-acids.  I  cannot  regard  the  use 
of  each  varying  strength  of  sulphuric  acid  and  degree  of  tem- 
perature as  a  different  method.  And  I  think  it  would  be  an 
unreasonable  construction  of  the  language  of  the  specification  to 
treat  it  as  an  assertion  that  every  degree  of  strength  of  sulphuric 
acid  and  of  temperature  which  would  suffice  for  the  preparation 
of  any  organic  sulpho-acid  would  convert  these  azo.  compounds 
into  their  sulpho-acids. 

The  next  objection  is,  that  although  the  first  process  might 
succeed  on  a  small  scale  as  a  laboratory  experiment,  yet  to 
attempt  it  on  a  large  scale  would  be  unsafe,  and  that  it  is,  in 
truth,  not  practicable.  To  assist  the  Court  upon  this  question 
certain  experiments  were  directed  to  be  made  by  Sir  Henry 
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v. 

Levinstein. 


Lord  Herschell. 


Koscoe.    I  have  carefully  considered  the  report  of  this  eminent    H.  L.  (E.) 
chemist  in  connection  with  the  whole  of  the  evidence  given  at  1887 
the  trial.    In  the  result,  no  doubt  is  left  upon  my  mind  that  this  Badische 
objection  is  untenable.  _  fetl™. 

The  second  process  is  attacked  on  the  ground  that  it  states 
that  the  sulpho-acids  produced  by  it  result  in  red  colours  only, 
whereas,  in  fact,  in  this,  as  in  the.  other  processes,  the  result  is 
brown  or  red,  according  as  alpha  or  beta  naphthol  is  used.  It  is 
obvious,  as  several  of  the  witnesses  point  out,  that  the  various 
shades  of  red  and  brown  run  into  one  another,  and  might  be 
differently  described  by  different  people.  You  might  have  a 
reddish  brown  or  a  brownish  red  which  one  person  might  call  a 
brown  and  another  a  red,  and  opinions  might  differ  greatly  as 
to  which  was  the  proper  designation.  I  think  the  evidence 
establishes  that  whilst  the  first  and  third  processes  give  a  very 
distinct  brown  when  the  alpha  naphthol  is  used,  exhibiting  a 
marked  contrast  to  the  red  produced  by  the  use  of  beta  naphthol, 
there  is  no  such  manifest  contrast  under  the  second  process. 
And  I  do  not  think  that  in  alleging  that  by  his  second  process 
only  reds  result,  the  patentee  has  misled  the  public  and  vitiated 
his  patent. 

I  come  now  to  the  third  process.  This  process  deals  with  the 
conversion  of  the  sulpho-acids  of  naphthylamine  into  their  diazo 
compounds,  and  thence  into  the  sulpho-acids  of  oxyazo-naphtha- 
line.  The  patentee  makes  no  claim  to  the  production  of  the 
sulpho-acids  of  naphthylamine  as  any  part  of  his  invention.  He 
could  not  do  so,  for  it  was  a  substance  well  known  when  he 
applied  for  his  patent.  He  so  states  in  his  description  of  the 
third  process,  and  he  details,  moreover,  as  well  known,  three 
methods  for  its  preparation.  These  had  been  made  public  by 
Schmitt  and  Schall,  Piria,  and  Laurent,  respectively.  A  con- 
siderable body  of  evidence  was  adduced  as  to  the  relative  expense 
and  advantages  and  practicability  for  manufacturing  purposes  of 
these  different  methods,  which  seems  to  me  to  be  really  beside 
the  case.  To  say  that  sulpho-acids  of  naphthylamine  were  little 
known,  and  their  manufacture  diflicult,  appears  to  nie  wholly 
irrelevant.  The  patentee,  when  referring  to  a  particular  use  of 
known  substances,  was  not  bound  to  enter  upon  any  description 
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V. 

Levinstein 


Lord  Herschell. 


H.  L.  (E.)   of  the  manner  in  which  they  might  be  prepared,  and  his  patent 
1887      could  not  have  been  impeached  had  he  been  entirely  silent  with 
Badische    regard  to  it.    It  is  said  that  the  examples  which  he  gives  of  the 
^d^Fakrik  manner  ln  which  the  sulpho-acids  may  be  prepared  are  incorrect 
and  misleading.   The  evidence  does  not  satisfy  me  that  they  are 
so,  nor  is  it  clear  to  my  mind  that,  even  if  they  were,  an  error  of 
this  character  would  vitiate  the  patent. 

The  other  arguments  addressed  to  us  with  reference  to  the 
third  process  I  have  already  observed  upon  in  an  earlier  part  of 
my  opinion. 

As  to  the  fourth  process,  Fry  L.J.  says  that  there  is  no  satis- 
factory evidence  that  it  produces  any  good  and  valuable  result. 
But  it  appears  from  the  judgment  of  Pearson  J.  that  both  sides 
agreed  that  it  must  stand  or  fall  by  the  other  processes.  I  need 
not  therefore  delay  your  Lordships  with  any  reference  to  it. 

The  same  remark  applies  to  the  second  claim  with  which  the 
specification  concludes.  It  appears  to  have  been  treated  as  de- 
pending on  the  same  considerations  as  the  first. 

I  do  not  think  it  necessary  to  add  anything  to  what  was  said 
in  the  Courts  below  on  the  question  of  infringement.  Upon  this 
point  all  the  Judges  were  agreed,  and  I  entirely  concur  in  their 
view. 

Upon  the  whole  then  I  have  arrived  at  the  conclusion  that  not 
one  of  the  grounds  upon  which  the  patent  is  impeached  has  been 
sustained.  I  agree  with  Pearson  J.  that  the  idea  was  new  and 
meritorious,  that  the  processes  were  sufficiently  described  and 
could  be  carried  into  effect,  not  simply  as  laboratory  experiments, 
but  for  commercial  purposes. 

It  follows  that,  in  my  opinion,  the  judgment  of  the  Court  of 
Appeal  entering  judgment  for  the  defendants  in  the  action  must 
be  reversed  and  the  judgment  of  Pearson  J.  restored. 

I  need  say  nothing  about  the  cross  appeal  which  related  to  the 
manner  in  which  the  costs  were  disposed  of  by  the  Court  of 
Appeal,  as  this  necessarily  falls  to  the  ground  if  the  judgment  of 
the  Court  of  Appeal  be  reversed,  and  the  respondents  ordered,  as 
I  think  they  ought  to  be,  to  pay  the  costs  in  that  Court ;  I  think, 
too,  the  respondents  must  pay  the  costs  of  both  appeals  in  this 
House. 
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Lord  Macnaghten  : —  H.  L.  (E.) 

My  Lords,  I  only  desire  to  express  my  concurrence  in  the 
conclusion  at  which  both  my  noble  and  learned  friends  have  Badische 

.  ,  .         «  Anilin  tnd 

arrived,  and  m  the  reasons  they  have  given  for  it.  Soda  Fabpjk 

V. 

Levinstein 

Order  of  the  Court  of  Appeal  reversed;  order  of   

Pearson  J.  restored  ;  cross  appeal  dismissed,  ivith 
costs  ;  respondents  in  original  appeal  to  pay  to 
the  appellants  the  costs  both  here  and  below. 
Cause  remitted  to  the  Chancery  Division. 

Lords'  Journals  26th  July  1887. 

Solicitor  for  appellants  :  J".  Henry  Johnson. 
Solicitors  for  respondents :  Gregory,  Boiucliffes,  &  Co.,  for  A.  & 
G.  W.  Fox,  Manchester. 


[HOUSE  OF  LORDS.] 

JONATHAN  INGHAM  LEABOYD  and 
WILLIAM  EDWIN  CAKTEK    .    .  . 

AND 

ELIZABETH  WHITELEY  and  Others  . 

Trustee — Investment — Real  Securities — Mortgage  of  Trade  Premises — Brichfit 
—  Valuation  of  Trade  Premises — Interest. 

Trustees  invested  trust  money  on  the  security  of  a  5  per  cent,  mort- 
gage of  a  freehold  brickfield,  with  buildings,  machinery  and  plant  affixed 
to  the  soil,  being  advised  by  competent  valuers  that  the  property  was  a 
good  security  for  the  amount  invested.  The  valuers'  report  was  in  fact 
based  upon  a  valuation  of  more  than  double  the  amount  invested  and 
upon  the  supposition  that  the  concern  was  going,  but  the  report  did  not 
state  this,  nor  distinguish  between  the  value  of  the  land  and  that  of  the 
buildings,  machinery,  &c.  The  trustees  acted  bona  tide  but  acted  upon  the 
report  without  making  any  further  inquiries.  The  security  having 
failed  : — 

Held,  affirming  the  decision  of  the  Court  of  Appeal  (33  Ch.  P.  347),  thai 
the  trustees  had  not  acted  with  ordinary  prudence,  and  were  liable  to 
make  good  the  money  with  interest  at  I  per  cent,  from  the  date  of  the  last 


Appellants  ; 

1887 


Aug.  1. 

Kespondents. 
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H.  L.  (E.)  payment ;  and  that  the  tenant  for  life  was  not  liable  to  return  to  the  trustees 

jgg^  1  per  cent.,  which  was  claimed  on  the  ground  that  the  higher  interest  was 

— due  to  its  being  a  hazardous  security. 

Learoyd 

Whiteley.  A-PPEAL  from  a  decision  of  the  Court  of  Appeal  (1). 

The  facts  are  fully  set  out  in  the  report  of  the  decision  of 
Bacon  Y.C.  (2).    Briefly  they  were  as  follows : — ■ 

Benjamin  Whiteley  by  his  will  in  1874  appointed  the  appel- 
lants, Learoyd  an  accountant,  and  Carter  a  schoolmaster,  execu- 
tors and  trustees,  and  directed  them  to  invest  £5000  and  pay 
the  income  to  the  respondent  Elizabeth  Whiteley  during  her 
life  and  after  her  death  to  hold  the  £5000  or  the  investments  in 
trust  for  her  children.  The  investment  clause  contained  a 
power  to  invest  "in  or  upon  real  securities  in  England  or 
Wales."  The  testator  died  in  1876  and  his  will  was  proved  by 
the  appellants. 

In  January  1878  the  appellants  invested  £3000,  part  of  the 
£5000,  together  with  £500  from  another  source,  upon  a  5  per 
cent,  mortgage  by  Messrs.  Barstow  &  Hartley  of  a  freehold 
brickfield  containing  about  ten  acres  with  the  buildings,  ma- 
chinery, brick  and  pipe  kilns  affixed  to  the  soil,  situate  near 
Pontefract,  Yorkshire,  where  the  mortgagors  then  carried  on  their 
business  of  sanitary  tube  and  fire-clay  manufacturers.  Before 
lending  the  money  the  appellants  employed  Messrs.  Utley  and 
Gray,  local  valuers  of  experience,  to  survey  on  their  behalf. 
The  valuers'  report,  made  in  October  1877,  after  describing  the 
situation,  works,  machinery  &c.  and  business  then  carried  on, 
said  "  we  are  aware  there  should  be  a  large  margin  in  brickworks 
as  the  material  is  constantly  being  worked  out,  but  having  care- 
fully considered  this  we  think  the  land,  premises  and  freehold 
fixtures  form  a  good  security  for  £3500."  The  report  then  stated 
that  the  mortgagors  intended  to  lay  out  about  £1700  in  buildings 
and  other  improvements  and  added,  "  when  these  things  are 
carried  out  the  security  would  certainly  be  as  good  for  £4500  as 
it  is  now  for  £3500." 

The  mortgagors  paid  the  interest  regularly  till  August  1884 
when  they  failed,  and  the  business  ceased.  In  January  1884  they 
tried  to  sell  the  property  by  auction  but  failed,  it  being  bought 
(1)  33  Oh.  D.  347.  (2)  32  Ch.  D.  196. 
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in  at  £3300.    The  respondents,  Elizabeth  Whiteley  and  her   H.  L.  (E.) 
children,  having  brought  an  action  against  the  appellants  seeking  1837 
to  make  them  liable  for  an  improper  and  unauthorized  investment,  Leakoyd 
at  the  trial  before  Bacon  Y.C.  evidence  was  given  for  the  plaintiffs  whiteley 

by  valuers  who  saw  it  in  1885,  that  the  property  was  in  1878   

probably  worth  about  £2300,  taken  not  as  a  going  concern,  and 
about  £3200  as  a  going  concern.  For  the  defendants  Mr.  Utley 
who  made  the  report  in  1877  testified  that  he  had  then  valued 
it  for  the  purposes  of  the  security  at  £7200  as  a  going  concern, 
the  land  being  valued  at  £2000  ;  and  his  evidence  was  supported 
by  other  valuers. 

Bacon  Y.C.  held  the  trustees  liable  to  make  good  the  £3000 
with  interest  at  4  per  cent,  from  August  1884  (1),  and  this  deci- 
sion was  affirmed  by  the  Court  of  Appeal  (Cotton,  Lindley  and 
Lopes  L.JJ.)  (2). 

July  1,  5,  7.    Sir  Horace  Bavey  Q.C.  and  W.  Baker  for  the 
appellants : — 

The  ordinary  rule  as  to  investments — not  an  absolute  one  but 
such  as  the  Courts  will  in  the  absence  of  special  circumstances 
act  on — is  that  trustees  should  not  lend  more  than  two-thirds  of 
the  value  on  freehold  land,  and  one-half  on  land  and  buildings 
used  in  trade.  The  evidence  establishes  (and  the  Courts  below 
so  thought)  that  £7200  was  the  fair  value  of  the  property  at  the 
time  of  the  investment.  Was  that  a  proper  security,  seeing  that 
a  trade  was  carried  on  ?  The  rule  of  one-half  allows  for  the  fact 
of  trade.  If  besides  the  margin  of  one-half  a  deduction  is  to  be 
made  for  the  value  of  the  trade  machinery,  plant  &c.  the  allow- 
ance is  made  twice  over.  That  is  the  fallacy  of  the  judgments 
below.  Trustees  are  not  expected  to  possess  professional  skill  or 
knowledge:  Speight  v.  Gaunt  (3),  per  Jessel  M.K.  and  the  House 
of  Lords.  It  is  said  that  a  trustee  must  exercise  that  prudence 
and  care  which  a  reasonably  prudent  and  careful  man  would 
exercise  in  the  management  of  his  own  affairs.  Not  a  very  satis- 
factory rule ;  a  man  is  entitled  to  be  imprudent  in  his  own 
affairs.    The  only  rule  really  is  what  the  Courts  think  a  prudent 

(1)  32  Ch.  D.  196.  (3)  22  Ch.  D.  I'll,  739 :  0  App. 

(2)  33  Ch.  D.  347.  Cas.  1. 
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H.  L.  (E.)  trustee  ought  to  do.  If  he  chooses  reasonably  proper  professional 
1887       agents  and  honestly  acts  on  their  advice  he  is  not  liable  :  Ex 

Learoyd    parte  Belehier  (1).    'Rowland  v.  Witherden  (2)  and  Bostoch  v. 

Whiteley  Floyer  (3)  do  not  contradict  the  principle  contended  for.  Stickney 
  v.  Sewell  (4),  Stretton  v.  Ashmall  (5),  and  In  re  Olive  (6)  are  illus- 
trations of  the  rule  of  practice  as  to  an  ordinary  prudent  man, 
where  the  trustees  were  held  liable.  So  is  Oxley  v.  Scarth  (7) 
where  they  were  exonerated.  Lewin  on  Trusts  (ed.  1885)  p.  325 
says  that  trustees  would  not  in  general  be  justified  in  lending  so 
much  as  one-half  on  buildings  used  in  trade,  but  the  authorities 
cited  do  not  bear  out  that  proposition.  Royds  v.  Royds  (8)  was  a 
decision  only  as  to  costs.  Budge  v.  Gummow  (9)  is  clearly  dis- 
tinguishable. At  all  events  the  order  as  to  the  payment  of 
interest  is  wrong  :  the  appellants  are  liable  only  for  the  balance 
of  interest  at  4  per  cent,  from  January,  1878,  after  giving  credit 
for  and  deducting  the  interest  actually  paid  by  the  appellants. 
The  question  does  not  affect  the  infant  cestuis  que  trust,  only 
the  tenant  for  life,  and  she  cannot  both  repudiate  the  mortgage 
and  claim  the  interest  paid  under  it. 

Marten  Q.C.  and  A.  N.  Cumming  (Seward  Brice  Q.C.  with  them) 
for  the  respondents  contended  that  the  judgments  below  were 
right,  distinguished  the  cases  relied  on  contra,  and  also  referred 
to  Smethurst  v.  Eastings  (10). 

Baker  replied. 


The  House  took  time  for  consideration. 
Aug.  1    Lord  Halsbury  L.C. : — 

My  Lords,  in  this  case  trust  funds  have  been  lost  by  an  invest- 
ment on  insufficient  security. 

Some  doubt  has  been  expressed  as  to  whether  Bacon  Y.C.  did 
not  intend  to  decide  that  the  security  upon  which  the  money 
was  invested  was  not  a  real  security  at  all  and  therefore  not 

(1)  Amb.  218.  (6)  34  Ch.  D.  70. 

(2)  3  Mac  &  G.  568.  (7)  51  L.  T.  (N.S.)  692. 

(3)  35  Beav.  603.  (8)  14  Beav.  54. 

(4)  1  My.  &  Cr.  8.  (9)  Law  Eep.  7  Ch.  719. 

(5)  3  Drew.  9.  (10)  30  Ch.  D.  490. 
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within  the  powers  of  the  trustees.    In  my  opinion  Bacon  Y.C.    H.  L.  (E.) 
did  not  intend  so  to  decide  :  what  he  said  was — what  I  think  is  1887 
accurate — that  although  the  ten  acres  of  land  upon  which  this  leaeoyd 
money  was  invested  was  in  a  certain  sense  real  security  because  WiiItELEYj 
it  was  land,  the  substantial  value  upon  which  the  money  was  Iord"^burv 
advanced  was  a  brickmaking  concern.    The  trade  has  ceased  to  L-c- 
exist  and  the  substantial  part  of  the  security,  which  represented 
£3500  or  £3000 — for  I  do  not  think  it  is  material  to  consider 
the  question  of  £500 — has  ceased  to  exist. 

No  one  either  at  the  Bar  or  in  either  of  the  Courts  in  which 
this  matter  has  been  litigated  has  doubted  that  the  trustees 
intended  to  do  what  was  right,  and  no  imputation  can  certainly 
be  made  against  them  that  they  were  actuated  by  any  other 
motive  than  that  of  procuring  the  highest  amount  of  interest 
that  they  could  for  their  cestui  que  trust.  But  the  goodness  of 
their  motives  cannot  justify  the  propriety  of  the  investment.  A 
trustee  must  use  ordinary  care  and  caution,  and  although  it  is 
impossible  to  lay  down  an  absolute  rule — and  indeed  it  cannot 
be  contended  that  the  ordinary  practice  of  Courts  of  Equity  has 
the  force  of  law — yet  there  are  some  limits  beyond  which  it  is 
manifest  no  trustee  is  authorized  in  going. 

It  is  of  course  true  that  it  is  not  because  the  money  has  been 
lost  that  the  trustees  are  necessarily  liable.  But  as  the  money 
has  been  lost  by  the  insufficiency  of  the  security  it  is  necessary 
to  see  what  precautions  were  taken  by  the  trustees  in  conducting 
the  business  of  the  trust. 

I  think  it  is  quite  clear  that  a  trustee  is  entitled  to  rely  upon 
skilled  persons  in  matters  in  which  he  cannot  be  expected  to  be 
experienced.  He  may  perhaps  rely  upon  a  lawyer  on  some  matters 
of  law,  and  in  this  case  I  do  not  deny  that  he  would  be  entitled 
to  rely  on  a  valuer  upon  a  pure  question  of  valuation.  But  un- 
less one  examines  with  reference  to  what  question  the  skilled 
person  gives  advice  it  is  possible  to  confuse  the  reliance  which 
may  be  properly  placed  upon  the  skill  of  a  skilled  person  with  the 
judgment  which  the  trustee  himself  is  bound  to  form  on  the  sub- 
ject of  the  performance  of  his  trust.  I  do  not  think  it  is  true  to 
say  that  one  is  entitled  to  consider  the  special  qualities  or  degree 
of  intelligence  of  the  particular  trustee.    Persons  who  accept 
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Lord  Halsbury 
L.C. 


H.  L.  (E.)   that  office  must  be  supposed  to  accept  it  with  the  responsibility  at 

1887       all  events  for  the  possession  of  ordinary  care  and  prudence. 
Leakoyd       In  applying  the  principles  that  I  have  indicated  to  this  parti- 
Whiteley    cular  case  it  ^s  obvious  to  remark  that  the  trustees  not  only 
relied  upon  the  skilled  persons  for  the  possession  by  those  persons 
of  skill  in  their  own  business,  but  appear  to  have  adopted  without 
sufficient  care  what  those  skilled  persons  said. 

As  to  the  propriety  or  impropriety  of  the  investment  looked  at 
not  merely  as  a  question  of  value  but  as  a  question  of  the  due 
performance  of  the  trust,  is  it  true  to  say  the  trustees  have  been 
misled  by  an  erroneous  statement  as  to  what  was  the  value  of 
the  land  ?  I  think  not.  I  should  think  they  might  well  be  able 
to  defend  themselves  from  responsibility  on  the  ground  that  they 
had  selected  a  reasonably  careful  person  and  acted  upon  the 
skilled  advice  that  they  had  received  upon  such  a  question—but 
that  is  what  they  did  not  do. 

Assuming  in  their  favour  that  they  sufficiently  understood  and 
analysed  the  valuers'  report — though  I  doubt  whether  that  as- 
sumption is  accurate — they  acted  on  advice  not  that  these  ten 
acres  of  land  were  as  land  a  sufficient  security  for  the  sum  they 
invested,  but  whether  they,  the  trustees,  were  justified  in  invest- 
ing upon  the  security  of  a  speculative  trading  adventure.  The 
forming  a  judgment  on  such  a  question  was  the  duty  of  the 
trustees  themselves — a  duty  which  they  could  not  delegate  to 
others. 

I  only  wish  to  add  that  I  am  unable  to  follow  or  adopt  some 
observations  of  the  Court  of  Appeal  which  seem  to  point  to  a 
different  degree  of  care  in  regard  to  the  conduct  of  the  business 
of  a  trust  according  to  whether  there  are  persons  to  take  in  the 
future,  or  whether  the  trust  fund  is  to  be  created  for  one  bene- 
ficiary absolutely.  The  question  must  be  the  due  care  of  the 
capital  sum.  Whether  that  capital  sum  is  one  in  which  there  is 
a  life  estate  only,  or  absolutely  for  the  use  of  the  beneficiary, 
seems  to  me  to  bear  no  relation  to  the  question  of  the  due  caution 
which  a  trustee  is  bound  to  exercise  in  respect  of  the  investment 
of  the  trust  fund. 

I  agree  with  Cotton  L.J.  that  the  tenant  for  life  during  the 
time  the  money  was  invested  received  the  income  she  was 
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entitled  to  receive,  and  that  the  trustees  were  right  in  paying  H.  L.  (E.) 

her  the  interest,  as  it  was  in  truth  and  in  fact  the  interest  received  1887 

from  the  trust  fund  whereof  she  was  tenant  for  life.    But  it  seems  Learoyd 

cjuite  an  untenable  proposition  to  contend  that  she  is  therefore  whiteley 

bound  to  brine:  into  account  the  interest  that  she  has  received  ■— - 

°  Lord  Halsbmy, 

upon  the  investment,  because  that  investment  has  turned  out  to  L-c- 
be  an  insecure  one  and  the  trustees  are  called  upon  to  make  good 
the  deficiency  that  has  arisen. 

I  am  of  opinion  that  the  judgment  of  the  Court  of  Appeal  was 
right,  and  I  move  your  Lordships  that  this  appeal  be  dismissed 
with  costs. 

Loed  Watson  : — 

My  Lords,  I  also  am  of  opinion  that  the  order  of  the  Court  of 
Appeal  must  be  affirmed. 

As  a  general  rule  the  law  requires  of  a  trustee  no  higher 
degree  of  diligence  in  the  execution  of  his  office  than  a  man  of 
ordinary  prudence  would  exercise  in  the  management  of  his  own 
private  affairs.  Yet  he  is  not  allowed  the  same  discretion  in  in- 
vesting the  moneys  of  the  trust  as  if  he  were  a  person  sui  juris 
dealing  with  his  own  estate.  Business  men  of  ordinary  prudence 
may,  and  frequently  do,  select  investments  which  are  more  or  less 
of  a  speculative  character  ;  but  it  is  the  duty  of  a  trustee  to  con- 
fine himself  to  the  class  of  investments  which  are  permitted  by 
the  trust,  and  likewise  to  avoid  all  investments  of  that  class 
which  are  attended  with  hazard.  So,  so  long  as  he  acts  in  the 
honest  observance  of  these  limitations,  the  general  rule  already 
stated  will  apply. 

The  Courts  of  Equity  in  England  have  indicated  and  given 
effect  to  certain  general  principles  for  the  guidance  of  trustees 
in  lending  money  upon  the  security  of  real  estate.  Thus  it  has 
been  laid  down  that  in  the  case  of  ordinary  agricultural  land  the 
margin  ought  not  to  be  less  than  one-third  of  its  value  ;  whereas 
in  cases  where  the  subject  of  the  security  derives  its  value  from 
buildings  erected  upon  the  land,  or  its  use  for  trade  purposes,  the 
margin  ought  not  to  be  less  than  one-half.  I  do  not  think  these 
have  been  laid  down  as  hard  and  fast  limits  up  to  which  trustees 
will  be  invariably  safe,  and  beyond  which  they  can  never  be 
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H.  L.  (E.) 

1887 
Leakoyd 

V. 

Whiteley. 

Lord  "Watson. 


in  safety  to  lend,  but  as  indicating  the  lowest  margins  which 
in  ordinary  circumstances  a  careful  investor  of  trust  funds  ought 
to  accept.  It  is  manifest  that  in  cases  where  the  subjects  of 
the  security  are  exclusively  or  mainly  used  for  the  purposes  of 
trade,  no  prudent  investor  can  be  in  a  position  to  judge  of  the 
amount  of  margin  necessary  to  make  a  loan  for  a  term,  of  years 
reasonably  secure,  until  he  has  ascertained  not  only  their  present 
market  price,  but  their  intrinsic  value,  apart  from  those  trading- 
considerations  which  give  them  a  speculative  and  it  may  be  a 
temporary  value. 

Upon  the  general  law  applicable  to  this  case  I  have  only  to 
observe  further  that  whilst  trustees  cannot  delegate  the  execution 
of  the  trust,  they  may,  as  was  held  by  this  House  in  Speight  v. 
Gaunt  (1),  avail  themselves  of  the  services  of  others  wherever 
such  employment  is  according  to  the  usual  course  of  business.  If 
they  employ  a  person  of  competent  skill  to  value  a  real  security, 
they  may,  so  long  as  they  act  in  good  faith,  safely  rely  upon  the 
correctness  of  his  valuation.  But  the  ordinary  course  of  business 
does  not  justify  the  employment  of  a  valuator  for  any  other  pur- 
pose than  obtaining  the  data  necessary  in  order  to  enable  the 
trustees  to  judge  of  the  sufficiency  of  the  security  offered.  They 
are  not  in  safety  to  rely  upon  his  bare  assurance  that  the  security 
is  sufficient,  in  the  absence  of  detailed  information  which  would 
enable  them  to  form,  and  without  forming,  an  opinion  for  them- 
selves. At  all  events  if  they  choose  to  place  reliance  upon  his 
opinion  without  the  means  of  testing  its  soundness  they  cannot, 
should  the  security  prove  defective,  escape  from  personal  liability, 
unless  they  prove  that  the  security  was  such  as  would  have  been 
accepted  by  a  trustee  of  ordinary  prudence,  fully  informed  of  its 
character,  and  having  in  view  the  principles  to  which  I  have 
already  adverted. 

By  the  terms  of  Benjamin  Whiteley's  will  his  trustees  are 
authorized  to  invest  trust  moneys  upon  real  securities  in  England 
and  Wales.  It  is  not  disputed  that  in  lending  £3500  upon  the 
security  of  Barstow  &  Hartley's  brickfield,  in  terms  of  the 
mortgage  of  the  12th  of  January  1878,  the  appellants  acted  in 
good  faith.    Of  that  sum  £3000  only  belonged  to  Whiteley's 

(1)  9  App.  Cas.  1. 
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trust,  a  circumstance  which  does  not  alter  the  character  of  the 
security,  because  it  has  not  been  shewn  that  the  trust  money 
was  made  a  charge  in  priority  to  the  balance  of  £500. 

The  course  which  was  followed  by  the  appellants  in  entering 
into  the  transaction  of  January  1878  is  very  compendiously 
stated  by  Mr.  Learoyd,  in  whose  evidence,  so  far  as  it  related  to 
matters  within  his  personal  knowledge,  Mr.  Carter  generally  con- 
curred. In  his  examination  in  chief  Mr.  Learoyd  was  referred 
to  a  report  by  Messrs.  Uttley  &  Gray,  dated  the  8th  of  October 
1877,  and  interrogated :  "  (Q.)  Did  you  and  Mr.  Carter  on  that 
report  form  an  opinion  that  it  was  a  proper  security  for  the 
investment  ? — (A.)  We  did  after  further  inquiries."  Being  inter- 
rogated in  cross-examination :  "  (Q.)  What  other  inquiries  did 
you  make  about  the  brick  properties? — (A.)  I  instructed  our 
solicitor  to  make  inquiries  respecting  the  respectability  of  the 
parties." 

It  plainly  appears  from  these  answers  that  the  appellants  had 
no  information  regarding  the  subjects  mortgaged  except  what 
was  contained  in  the  report  of  their  valuators. 

In  my  opinion  the  report  of  Uttley  &  Gray  is  not  such  a 
document  as  a  lender  of  ordinary  prudence  would  have  ventured 
to  act  upon.  It  discloses  the  fact  that  there  were  only  ten  acres 
of  land,  and  that  a  not  inconsiderable  portion  of  the  subjects 
consisted  of  buildings  and  fixed  machinery  used  for  brick- 
making.  But  it  does  not  state  either  the  cumulo  value  of  the 
subjects  or  the  separate  values  of  the  land,  the  buildings,  and 
the  machinery.  It  does,  no  doubt,  contain  the  statement  that 
the  valuators  thought  the  land,  premises,  and  freehold  fixtures 
would  afford  good  security  for  £3500 ;  but  trustees  who  choose 
to  act  upon  such  an  opinion  must  take  the  risk  of  the  security 
proving  insufficient. 

In  these  circumstances,  I  think  it  has  been  established  that, 
at  the  time  of  taking  the  security,  the  appellants  altogether 
failed  to  exercise  that  ordinary  amount  of  care  which  the  law 
required  of  them.  Notwithstanding  such  failure,  they  would  still 
have  had  a  good  answer  to  the  respondents'  claim  had  they  been 
able  to  shew  that  if  they  had  made  full  inquiries,  and  had 
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H.  L.  (E.)  obtained  all  necessary  particulars  from  their  valuators,  they 

1887  would  have  been  justified  as  men  of  ordinary  prudence  in  ac- 

Leaeotd  cepting  the  security.  Unfortunately  the  evidence  led  by  the 
Whiteley  aPPellants  themselves  appears  to  me  to  negative  any  inference 
  of  that  kind.   Their  witness  and  valuator.  Mr.  Uttley,  states  that 

Lord  Watson.  <  .  . 

  in  1877  he  valued  the  subjects  as  a  going  brick-work  at  £7200, 

of  which  £2000  was  for  the  land,  and  the  remaining  £5200  for 
buildings  and  machinery.  He  did  not  in  1877  form  any  esti- 
mate of  their  value  upon  a  sale  by  the  mortgagees,  and  not  as  a 
going  concern.  Being  asked  on  cross-examination  what  differ- 
ence that  would  have  made  on  his  estimate  he  said,  "  I  should 
say  10  per  cent,  would  represent  the  difference  not  as  a  going 
concern.  Everything  was  in  order."  The  answer  is  by  no 
means  satisfactory.  It  assumes  that  the  works  would  be  kept  in 
the  same  good  order ;  and  it  leaves  out  of  account  the  possibility 
of  depression  in  the  brick-making  trade,  a  factor  which  I  do  not 
think  a  prudent  valuator  would  omit  from  his  calculations.  But, 
taking  his  estimate  as  he  gave  it,  a  deduction  of  10  per  cent, 
leaves  a  margin  of  £520  below  the  minimum  amount  which  ought 
to  be  allowed  in  order  to  cover  the  possible  depreciation  of 
subjects  affected,  to  the  extent  of  five-sevenths  of  their  value,  by 
the  fluctuations  of  trade. 

Upon  the  question  of  interest  I  agree  with  the  reasoning  of 
Cotton  L.J.  I  do  not  think  the  tenant  for  life  can  now  be 
required  to  repay  or  give  credit  for  any  part  of  the  sums  paid  to 
her  before  August  1884,  as  the  actual  income  of  the  trust 
estate. 

LOED  FiTzGrERALD: — 

My  Lords,  I  concur  with  my  noble  and  learned  friends  in 
opinion  that  the  decision  of  the  Court  of  Appeal  should  be 
affirmed. 

There  was  no  controversy  in  the  Court  below  or  at  your  Lord- 
ships' Bar  as  to  the  rule  which  in  such  a  case  as  the  present 
governs  the  duties  and  liabilities  of  trustees,  and  I  am  satisfied 
to  accept  in  substance  the  exposition  of  Cotton  L.J.  at  p.  350, 
of  33  Ch.  D.,  though  it  may  be  open  to  some  verbal  criticism. 
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The  rest  of  the  case  relates  to  the  proper  view  of  the  facts,  and  I    H.  L.  (E.) 

am  compelled  to  take  the  same  view  as  my  noble  and  learned  1887 

friends,  yiz.,  that  the  trustees  did  not  exercise  ordinary  care  in  leaeoyd 

investing  the  money  intrusted  to  them.    They  invested  the  trust  m  v- 

0  J  J  Whiteley. 

fund  on  a  very  insufficient  security  and  without  due  or  proper   

-r  -I   -       _         . -     —  i  .        i      Lord  FitzGerald. 

inquiry.    It  may  well  be  described  as  a  loan  on  a  security  the   

sufficiency  of  which  depended  on  the  prosperity  of  a  hazardous 
manufacture  carried  on  by  the  mortgagors  on  the  mortgaged 
premises. 

I  concur  with  my  noble  and  learned  friends  in  affirming  the 
decision  of  the  Court  of  Appeal.  I  do  so  with  that  regret  which 
the  judge  feels  in  every  case  where  his  decision  fixes  liability  on 
trustees  who  have  acted  honestly  but  erroneously  and  to  some 
extent  negligently  in  not  requiring  more  full  and  precise  infor- 
mation than  they  received  from  the  valuators  they  employed. 
In  my  opinion  the  trustees  in  selecting  and  adopting  the  security 
in  question  did  not  exercise  the  care  or  foresight  which  a  man 
of  ordinary  prudence  ought  to  exercise  and  would  probably  exer- 
cise in  making  such  an  investment.  I  am  not  disposed  however 
to  say  that  the  fact  that  the  investment  was  one  for  the  benefit 
of  the  tenant  for  life  and  after  her  decease  then  for  her  children, 
is  to  be  entirely  left  out  of  consideration.  It  was  not  to  be  a 
temporary  investment  but  one  to  last  for  many  years  if  not 
called  in  or  paid  off. 

Lopes,  L.J.,  thus  accurately  describes  the  security  which  the 
trustees  accepted :  "  Its  value  mainly  depends  on  the  success  of 
a  speculative  and  fluctuating  business,  a  business  for  which  it  is 
difficult  to  find  customers  "  (i.e.  purchasers),  "a  business  largely 
dependent  on  the  energy  and  solvency  of  those  working  it, — a 
business  of  necessity  of  precarious  duration,  and  which  cannot  be 
carried  on  without  such  an  excavation  and  destruction  of  the  soil 
as  must  eventually  leave  what  remains  nearly  useless  tor  agri- 
cultural and  other  purposes;"  and,  I  may  add,  a  security  of  a 
peculiarly  hazardous  character,  and  in  reference  to  which  it  has 
been  properly  observed  that  the  value  »>i'  the  buildings  and  fixed 
machinery  depended  entirely  on  the  mortgages  being  able  to 
find  a  purchaser  for  it  as  a  going  concern  for  the  manufacture  of 
bricks. 
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H.  L.  (E.)       Upon  the  minor  point  in  the  case  I  also  concur  with  my  noble 
1887       and  learned  friends. 


Order  appealed  from  affirmed;  and  appeal  dismissed 


Leakoyd 

V. 

Whiteley.  ivith  costs. 

Lords'  Journals  1st  Aug.  1887. 


Solicitors  for  appellants :  Godfrey,  Rhodes,  &  Co.,  for  Godfrey, 
Rhodes,  &  Evans,  Halifax. 

Solicitors  for  respondents  :  Jackson  &  Co.,  for  Jackson  &  Jack- 
son, Middlesborough. 


[HOUSE  OF  LORDS.] 

h.l.(E.)   EAST  AND  WEST  INDIA  DOCK  COM- )  t 

T^A-^r  Appellants; 
1887  PANY  J  ' 

May  3, 5, 6, 10;  and 
June  13,  14, 

16,17,23;   KIKK  AND  EANDALL  Kespondents. 

July  29 ; 

Aug.  1,  2,  5.  Arbitration — Beference — Jurisdiction  of  Arbitrator — Mistake  of  Arbitrator  in 
Law — Bevocation  of  Submission — Jurisdiction  of  Court  to  give  Leave  to 
revoke  Submission — 3  &  4  Will.  4  c.  42  s.  39. 

Matters  in  difference  which  arose  in  the  execution  of  a  contract  were 
referred  to  an  arbitrator  in  accordance  with  a  clause  in  the  contract.  The 
arbitrator  received  evidence  which  was  objected  to  as  tending  to  vary  a 
contract  in  writing,  and  other  evidence  which  was  inadmissible  in  one  view 
of  the  contract  and  admissible  in  another.  The  party  who  objected  to  the 
evidence  having  moved  the  Court  under  3  &  4  Will.  4  c.  42  s.  39  for  leave 
to  revoke  the  submission  : — 

Held,  reversing  the  decisions  of  the  Court  of  Appeal  and  the  Divisional 
Court,  that  the  Court  had  power  to  give  leave  to  revoke  the  submission 
where  it  appeared  that  the  arbitrator  was  going  wrong  in  point  of  law 
even  in  a  matter  within  his  jurisdiction ;  and  that  this  power  would  be 
exercised  unless  the  parties  agreed  to  the  arbitrator  raising  the  questions  in 
a  special  case  for  the  opinion  of  the  Court. 

In  1882  Messrs.  Kirk  &  Kandall  entered  into  a  contract  with 
the  East  and  West  India  Dock  Company  for  the  excavation  and 
construction  up  to  quay-level  of  new  docks  at  Tilbury  upon  the 
marshes  on  the  north  side  of  the  Kiver  Thames.  A  schedule  of 
prices  was  attached  to  the  contract,  fixing  the  rates  at  which  the 
quantities  of  work  actually  executed  were  to  be  paid  for. 

Clause  34  of  the  contract  provided  that  if  any  dispute  or  dif- 
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ference  should  arise  between  the  parties  as  to  the  meaning  of  the 
contract,  or  anything  to  be  done  thereunder,  the  matter  in 
difference  should  be  referred  to  the  arbitration  of  some  person 
to  be  appointed  by  the  President  of  the  Institute  of  Civil 
Engineers ;  that  the  reference  and  award  should  have  all  the 
incidents  and  consequences  of  a  reference  to  and  award  by  a  sole 
arbitrator  appointed  under  the  Common  Law  Procedure  Act 
1854;  and  that  the  submission  might  be  made  a  rule  of  the 
High  Court. 

In  July  1884  disputes  arose  between  the  contractors  and  the 
company,  the  contractors  claiming  that  they  had  not  received 
sufficient  payments,  and  they  sent  in  to  the  company  a  claim  for 
£256,660  in  excess  of  the  payments  they  had  received,  which 
amounted  to  £309,000,  and  demanded  arbitration.  They  at  the 
same  time  dismissed  a  large  number  of  men  engaged  on  the 
work.  The  company  thereupon  gave  to  the  contractors  notice 
to  proceed  with  the  works,  and  ultimately  took  them  out  of  the 
contractors'  hands,  and  the  docks  were  afterwards  completed  by 
other  contractors. 

Sir  Frederick  Bramwell  was  duly  appointed  arbitrator.  By 
several  submissions  (which  might  be  made  rules  of  Court)  certain 
matters  in  difference  were  referred  to  him,  of  which  the  principal 
were,  whether  or  not  the  contractors  had  been  paid  what  was  due, 
or  if  not,  what  sum  was  due  ;  and  whether  or  not  the  company 
were  justified  in  taking  possession  of  the  works  and  ejecting  the 
contractors. 

The  arbitration  began  in  October  1884,  and  the  counsel  for 
the  contractors  contended  that  the  contractors  were  entitled  in 
respect  of  a  great  part  of  the  work  done  to  prices  other  than 
the  prices  specified  in  the  schedule  attached  to  the  contract,  on 
the  ground  that  the  work  done  by  the  contractors  was  not  the 
work  priced  in  the  schedule,  but  was  in  fact  "  other  description 
of  work  "  within  a  clause  in  the  specification,  for  which  it  was 
contended  the  arbitrator  had  jurisdiction  under  the  contract  to 
fix  fair  prices.  In  support  of  this  contention  the  contractors 
tendered  in  evidence  a  section  of  eight  borings  seen  by  the  con- 
tractors in  the  engineer's  office,  but  not  forming  part  of  the 
contract  drawings  at  the  time  of  the  torn  Km-.    It  was  alleged  on 
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the  part  of  the  contractors  that  the  description  of  certain  strata 
as  "  clay  "  in  the  section  of  borings  was  inaccurate  and  mislead- 
ing, the  soil  being,  as  they  alleged,  in  fact  mud,  a  far  more 
expensive  material  to  work  in,  and  also  that  the  section  of 
borings  shewed  the  ballast  or  soil  fit  for  foundations  at  depths 
which,  though  accurate  as  far  as  they  went,  ought  to  have  been 
supplemented  by  other  information  in  the  possession  of  the 
engineer,  which  would  have  shewn  that  in  other  parts  of  the 
work  the  ballast  lay  at  greater  depths,  and  consequently  that 
the  work  would  be  of  a  far  more  difficult  and  expensive  charac- 
ter. Similar  objections  were  made  to  the  evidence  being  given 
of  other  communications  alleged  to  have  been  made  by  the 
engineer  to  the  contractors  before  the  date  of  the  contract.  The 
contractors  also  complained  that  the  contract  drawings  shewed 
slopes  at  an  inclination  of  1 J  to  1,  and  alleged  that  the  character 
of  the  material  on  the  site  was  such,  in  fact,  that  it  would  not 
stand  at  anything  like  that  inclination,  but  slipped  down  unless 
formed  to  a  very  much  flatter  slope. 

The  company,  while  denying  that  any  inaccurate  or  incomplete 
information  had,  in  fact,  been  given  to  the  contractors,  objected 
to  the  admissibility  in  evidence  of  the  section  of  borings  and 
other  communications  between  the  engineer  and  the  contractors, 
on  the  ground  that  the  rights  and  obligations  of  the  parties  were 
contained  in  the  written  contract,  and  that  the  prices  scheduled 
to  the  contract  could  not  be  affected  by  the  alleged  fact  (which 
was  denied)  that  the  soil  or  the  depth  of  the  work  proved  to  be 
of  an  unexpected  character.  At  the  close  of  the  contractors' 
case,  which  lasted  sixty-seven  days,  counsel  for  the  company 
were  heard,  and  the  arbitrator  on  the  9th  of  January  1886  de- 
livered a  written  decision  overruling  the  objections,  and  stating 
(inter  alia)  that  he  held  the  evidence  in  question  to  be  relevant, 
and  admissible  as  a  necessary  part  of  the  narrative  of  the  case, 
and  as  illustrating  and  identifying  the  subject-matter  of  the 
contract. 

Sir  Farrer  Herschell  January  223  1886  obtained  a  rule  to  shew 
cause  why  the  submissions  to  arbitration  should  not  be  revoked 
on  the  ground  that  the  arbitrator  had  admitted  evidence  which 
was  in  point  of  law  inadmissible,  and  exceeded  his  jurisdiction. 
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In  moving  for  the  rule,  Sir  F.  Herschell  cited  as  a  precedent  a 
decision  by  Blackburn,  J.,  in  Hart  v.  Duke  (1). 

The  rule  was  granted  by  A.  L.  Smith  and  Grantham  JJ.,  but- 
discharged  by  Grove  and  Stephen  JJ.,  whose  decision  was 
affirmed  by  the  Court  of  Appeal  (Lord  Coleridge  L.C.J,  and 
Lindley  and  Lopes  L.JJ.).  The  ground  of  the  decisions  in  the 
Divisional  Court  and  Court  of  Appeal  was  that  the  Court  had  no 
jurisdiction  to  interfere  with  a  pending  arbitration,  unless  it  was 
shewn  that  the  arbitrator  was  acting  in  excess  of  his  jurisdiction ; 
that  in  the  present  case  the  admissibility  or  otherwise  of  the  evi- 
dence depended  on  the  construction  of  the  contract,  which  was 
for  the  arbitrator  alone  and  the  Court  would  not  interfere. 

Against  these  decisions  the  company  now  appealed. 


H.  L.  (E.) 
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May  3,  5,  6,  10.  Sir  JET.  James  Q.O.  and  Pollard  (Kenelm  E. 
Digby  and  G.  St.  John  Mildmay  with  them)  for  the  appellants  : — 

The  sole  jurisdiction  of  the  arbitrator  is  derived  from  the  con- 
tract and  the  submissions ;  and  the  rights  and  obligations  of  the 
parties  can  be  determined  only  by  the  submissions  and  the  con- 
tract or  by  documents  and  drawings  incorporated  therewith. 
There  was  no  express  or  implied  warranty  that  the  works  described 
in  the  contract  or  shewn  on  the  contract  drawings  were  to  be 
executed  in  any  particular  kind  of  soil.  Upon  such  a  contract 
there  is  no  implied  warranty  :  Thorn  v.  Corporation  of  London  (2). 
The  evidence  admitted  by  the  arbitrator  was  not  admissible 
for  the  purpose  stated  by  him  or  for  any  purpose  within  his 
jurisdiction. 

Before  3  &  4  Wm.  4  c.  42  s.  39  a  submission  might  be 
revoked  by  either  party.  Since  that  statute  the  leave  of  the 
Court  is  required,  where  the  submission  may  be  made  a  rule 
of  Court,  and  leave  will  be  given  though  the  misconduct  of  the 
arbitrator  be  only  legal  and  not  moral.  Supposing  it  should 
appear  on  the  face  of  the  award  that  the  arbitrator  had  mis- 
construed the  contract,  the  Court  would  set  it  aside  :  Fuller  v. 
FemuicJc  (3)  ;  Hodghinson  v.  Fernie  (4) ;  Price  v.  Jones  (5) ;  Ames 


(1)  32  L.  J.  (Q.B.)  55. 

(2)  1  App.  Cas.  120. 


(3)  3  C.  B.  705. 

(4)  3  0.  B.  (N.S.)  189. 


(5)  2  Y.  &  J.  114, 
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v.  Milward  (1)  ;  Sharman  v.  Bell  (2)  ;  Morgan  v.  Mather  (3) ; 
Watson  on  Arbitration  (3rd  ed.)  p.  280.  And  so  they  will  even 
if  it  appear  not  from  the  award  but  from  another  document : 
Kent  v.  Elstob  (4).  And  if  the  Court  can  see  that  the  arbitra- 
tor is  going  wrong  in  law  they  will  interfere  to  prevent  him : 
Hart  v.  Duhe  (5).  The  proper  method  is  that  adopted  here — a 
motion  to  revoke  the  submission;  and  the  Court  will  revoke 
where  there  is  sufficient  ground :  Faviell  v.  Eastern  Counties 
By.  Co.  (6)  ;  Scott  v.  Van  Sandau  (7)  ;  Bobinson  v.  Bavies  (8). 
Fonvood  v.  Watney  (9)  was  relied  on  below,  but  was  misunder- 
stood. Ching  v.  Clung  (10)  relied  on  below,  tos  doubted  in  Kent 
v.  Elstob  (4)  and  explained  by  Lord  Eldon  in  Young  v.  Walter  (11). 
The  appellants  seek  only  to  revoke  the  submissions  and  reference 
to  the  arbitrator,  and  not  to  get  rid  of  the  contract  or  to  revoke 
the  general  agreement  to  refer.  The  judgment  of  the  Court 
of  Appeal  goes  to  this  length — that  if  an  arbitrator  proposes  to 
decide  that  the  second  and  not  the  eldest  son  is  heir-at-law  the 
Courts  will  not  interfere. 

[They  also  referred  to  Bandell  v.  Thompson  (12) ;  Fiercy  v. 
Young  (13)  ;  Eraser  v.  Ehrensperger  (14)  ;  Steff  v.  Andrews  (15)  ; 
Chase  v.  Westmore  (16).] 

May  10  ;  June  13,  14,  16,  17,  23 ;  July  29  ;  Aug.  1.  Sir  B. 
Webster  A.G-.  and  J.  F.  Moulton  Q.C.  (C.  A.  Cripps  and  Boger 
Wallace  with  them)  for  the  respondents : — 

The  evidence  was  admissible  on  some  of  the  issues,  and  if 
admissible  on  any  ground,  whether  that  on  which  it  was  tendered 
or  not,  it  is  enough :  Irish  Society  v.  Bishop  of  Berry  (17).  But 
whether  admissible  or  not  depends  on  the  construction  of  the 
contract,  and  that  is  for  the  arbitrator  alone.  The  contract 
means  what  the  arbitrator  decides  it  to  mean,  even  if  he  errs. 

(1)  8  Taunt.  637,  641.  (9)  49  L.  J.  (Q.B.D.)  447. 

(2)  5  M.  &  S.  504.  (10)  6  Ves.  281. 

(3)  2  Ves.  jun.  15.  (11)  9  Yes.  364. 

(4)  3  East,  18.  (12)  1  Q.  B.  D.  748. 

(5)  32  L.  J.  (Q.B.)  55.  (13)  14  Ch.  D.  200. 

(6)  2  Ex.  344.  (14)  12  Q.  B.  D.  310. 

(7)  1  Q.  B.  102.  (15)  2  Madd.  6. 

(8)  5  Q.  B.  D.  26.  (16)  13  East,  357. 

(17)  12  CI.  &  F.  641. 


VOL.  XII.] 


AND  PEIVY  COUNCIL. 


743 


The  true  principle  of  a  reference  is  this : — It  is  open  to  persons 
to  agree  that  any  dispute  of  any  nature  shall  be  submitted  to  any 
tribunal  created  by  themselves  for  a  limited  purpose.  This  is 
clearly  so  as  to  any  dispute  of  fact  and  the  decision  of  such  a 
tribunal  is  binding.  There  is  no  distinction  in  the  nature  of 
things  between  a  dispute  of  fact  and  one  of  law ;  e.  g.  as  to  the 
meaning  of  a  lease,  or  a  question  upon  the  Statute  of  Limitations. 
The  tribunal  must  decide  the  points  submitted  and  those  only : 
must  act  impartially  and  honestly,  and  in  that  sense  must  decide 
according  to  law ;  but  it  is  not  essential  to  be  free  from  error. 
No  tribunal  is.  "  No  one  is  infallible,  not  even  the  youngest  of 
us,"  said  the  late  Master  of  Trinity  (Thompson)  to  the  assembled 
Fellows.  The  Courts  have  never  substituted  themselves  for  the 
arbitrator,  wholly  or  partially.  The  arbitrator  must  conduct  the 
trial  fairly  and  do  his  best  to  decide  according  to  law.  If  he  de- 
liberately decides — or  says  he  will  decide— contrary  to  what  he 
knows  to  be  the  law  the  award  can  be  set  aside  or  the  submission 
revoked ;  e.g.  if  he  says  he  thinks  the  Statute  of  Limitations  a  bad 
law  and  means  to  disregard  it.  But  if  he  houestly  exercises  his 
judicial  mind  and  does  his  best  his  decision  is  final.  To  decide 
contrary  to  what  the  arbitrator  knows  to  be  the  law  would  be  in 
excess  of  jurisdiction.  On  this  ground  the  party  has  the  right  to 
come  to  the  Court  and  say  "  revoke  the  submission.  I  did  not 
agree  to  this."  As  to  the  distinction  between  a  dispute  in  fact  and 
a  dispute  in  law  there  has  been  some  confusion.  At  one  time  the 
Courts  held  that  though  they  could  not  interfere  with  error  of 
law,  yet  they  could  with  a  mixed  error  of  fact  and  law.  That 
no  doubt  would  now  be  held  bad  law,  but  it  is  not  worse  than 
some  of  the  cases  relied  on  contra.  The  cases  most  relied  on  for 
the  appellants  are  taken  from  that  period  of  confusion  ;  the  early 
decisions,  e.g.  Ghing  v.  Ching  (1),  were  sounder  than  some  of 
the  later.  Hart  v.  Duke  (2)  according  to  the  argument  contra 
amounts  to  this — that  an  interlocutory  demurrer  can  be  brought 
whenever  the  arbitrator  is  going  to  make  a  mistake  in  la  w.  But 
that  case  decides  only  that  a  decision  though  honest  may  be 
interfered  with  either  because  evidence  is  admitted  which  ought 
to  have  been  rejected  or  rejected  which  ought  to  have  been 
(1)  6  Ves.  281.  (2)  02  L.  J.  (Q.B.)  55. 
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admitted.  It  is  for  the  arbitrator  and  not  the  Court  to  decide 
whether  the  matter  be  within  his  jurisdiction :  Willesford  v. 
Watson  (1).  If  the  appellants'  view  be  right  no  arbitrator  will 
WEDock°IA  venture  to  express  any  opinion  on  any  point  in  order  to  shorten 
Company  the  case,  for  fear  the  Court  should  revoke  the  submission.  The 
arbitration  clause  in  a  contract  cannot  be  revoked  :•  Piercy  v. 
Young  (2).  The  decision  of  the  arbitrator  is  absolutely  final: 
Forwood  v.  Watney  (3).  [They  also  discussed  the  cases  cited  for 
the  appellants.] 

Aug.  1,  2.  Sir  H.  James  Q.C.  in  reply  : — 

True,  the  arbitration  clause  cannot  be  revoked,  but  the  appoint- 
ment of  Sir  F.  Bramwell  can.  This  rule  asks  for  a  revocation 
of  the  submissions.  Forwood  v.  Watney  (3)  does  not  touch  the 
present  point.  It  was  not  suggested  there  that  the  arbitrators 
were  about  to  err  in  law:  but  only  that  they  were  commercial 
men  and  not  lawyers,  and  the  Court  held  that  they  could  not 
make  a  new  contract,  the  parties  having  made  one  for  them- 
selves. 

During  the  course  of  the  argument  Lord  Halsbury  L.C.  said 
their  Lordships  had  no  doubt  that  they  had  jurisdiction  to  give 
leave  to  revoke  the  submissions  if  there  was  reasonable  ground 
for  supposing  that  the  arbitrator  was  going  wrong  in  point  of  law 
even  in  a  matter  within  his  jurisdiction,  but  they  would  hear  the 
counsel  for  the  respondents  argue  that  point.  At  the  close  of  the 
argument 

The  House  took  time  for  consideration. 


Aug.  5.    Lokd  Halsbury  L.C. : — 

For  obvious  reasons  their  Lordships  (3)  do  not  desire  to  say 
anything  which  may  prejudice  either  party  in  any  contentions 
before  the  arbitrator,  but  they  are  of  opinion  that  the  arbi- 
trator should  state  as  part  of  and  on  the  face  of  his  award  all  the 
purposes  for  which  and  the  effect,  if  any,  which  he  has  given  to 


(1)  Law  Eep.  8  Ch.  473. 

(2)  14  Ch.  D.  200. 

(3)  49  L.  J.  (Q.B.D.)  447. 


(4)  The  other  noble  and  learned 
Lords  were  Lord  Watson,  Lord  Fitz- 
Gerald,  and  Lord  Macnaghten. 
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the  five  different  classes  of  evidence  specified  in  the  paper  handed  h.  l.  (E.) 
in  by  Sir  Henry  James  (1).    The  statement  will  be  in  the  form  1887 

of  a  special  case  under  the  Common  Law  Procedure  Act  1854  easTInd 

s.  5.    If  therefore,  before  the  morning  of  Tuesday  next,  Messrs.  We|)T0J*d1a 

Kirk  &  Kandall  consent  to  an  order  being  made  to  this  effect,  the  Company 

rule  herein  will  be  discharged  without  costs  on  either  side.    If  kiek  and 
such  consent  is  not  given  within  the  above  time,  the  rule  for 
leave  to  revoke  the  submissions  herein  will  be  made  absolute. 

Aug.  9.  The  parties  having  appeared  at  the  Bar  of  the  House 
by  counsel  and  having  intimated  their  consent  the  following 
order  was  made. 

(1)  Order  of  the  Court  of  Appeal  and  Order  of  the  Queens 
Bench  Division  reversed  ;  (2)  In  respect  of  a  con- 
sent having  been  given  by  the  respondents  to  an 
Order  being  made  as  folloivs :  Ordered,  that  the 
arbitrator  in  this  matter  do  state,  as  part  of  and  on 
the  face  of  his  awards  in  the  form  of  a  special  case 
for  the  opinion  of  the  Court,  all  the  purposes  for 
ivhich  he  has  received,  and  the  effect,  if  any,  which 
he  has  given  to  the  five  different  classes  of  evi- 
dence specified  in  the  five  following  paragraphs, 


1.  Evidence  as  to  representations  made  verbally 

and  in  writing,  and  by  the  borings,  before 
the  signing  of  the  contract. 

2.  Evidence  as  to  the  nature  of  the  soil. 

3.  Evidence  as  to  the  soil  being  different  fro m 

that  ivhich  can  be  inferred  from  the  draw- 
ings, specifications,  and  schedule. 

4.  Evidence  as  to  the  extra  depth  of  founda- 

tions. 

5.  Evidence  as  to  tlie  fair  price  to  be  paid 

for  excavation,  brickwork,  dbe, : 
(3)  In  respect  of  such  Order  by  consent  :  Ordered,  thai 
the  ride  nisi  of  the  22nd  of  January  188(5  he.  and 
the  same  is  hereby  discharged:  that  neither  party 

(1)  The  5  classes  appear  in  the  order  stated  below. 
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have  costs  either  in  this  House  or  in  the  Courts 
below :  that  the  costs  already  paid  by  the  appellants 
to  the  respondents  under  the  Orders  of  the  Court  of 
Appeal  and  of  the  Queens  Bench  Division  be  repaid 
by  the  respondents  to  the  appellants :  that  the  matter 
be  remitted  back  to  the  Queen  s  Bench- Division  of 
the  High  Court  of  Justice  to  do  therein  as  shall  be 
just  and  consistent  with  this  judgment. 

Lords'  Journals  9th  Aug.  1887. 

Solicitors  for  appellants  :  Fresh  fields  &  Williams. 
Solicitors  for  respondents :  Mackrell,  Maton  &  Godlee. 


[HOUSE  OF  LORDS.] 

h.  l.  (E.)  HENRY  JOSEPH  TOULMIN     ....    Appellant  ; 

i85  AND 

°-     CHARLES  WILLIAM  MILLAR  ....  Respondent. 

Practice — Appeal — New  Trial — Jurisdiction  of  Court  of  Appeal  to  reverse  a 
Verdict — Rules  of  Supreme  Court,  1883,  Order  lyiil,  r.  4. 

Qusere,  whether  on  an  appeal  from  an  order  of  a  Divisional  Court  upon  an 
application  for  a  new  trial,  on  the  ground  of  the  verdict  being  against 
evidence,  the  Court  of  Appeal  has  power  under  Order  lviil,  rule  4,  to  give 
judgment  for  the  party  against  whom  a  verdict  and  judgment  have  been 
given,  instead  of  directing  a  new  trial. 

The  decision  of  the  Court  of  Appeal  (17  Q.  B.  D.  603)  upon  this  point 
doubted. 

A.PPEAL  from  a  decision  of  the  Court  of  Appeal. 

The  action  was  brought  by  the  respondent,  a  house  and  estate 
agent,  against  the  appellant  to  recover  commission  upon  the  sale 
of  an  estate.  At  the  trial  before  Lord  Coleridge  C.J.  in  Novem- 
ber 1885  the  jury  found  a  verdict  for  the  defendant,  and  judg- 
ment was  entered  for  him. 

The  Queen's  Bench  Division  (Manisty  and  Hawkins  J  J.) 
ordered  a  new  trial  on  the  grounds  of  misdirection  and  of  the 
verdict  being  contrary  to  the  weight  of  evidence.  The  Court  of 
Appeal  (Lord  Esher  M.R.  and  Bowen  and  Fry,  L.J  J.)  held  that 
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the  verdict  was  against  the  weight  of  evidence,  but,  conceiving  H.  L.  (E.) 
that  they  had  the  jurisdiction  and  that  this  was  a  proper  case  for  1887 

its  exercise,  instead  of  ordering  a  new  trial  entered  judgment  for  toulmix 

the  plaintiff  for  £676  19s.  6d.  under  Order  lviil,  rule  4  (1).  Millar. 

Against  this  decision  the  defendant  appealed.   

July  7,  8,  12.  Arthur  Charles  Q.C.  and  A.  Cock  Q.C.  (A.  Bed- 
clall  with  them)  for  the  appellant,  after  contending  that  the 
verdict  was  right  and  that  there  was  no  misdirection,  argued  that 
the  Court  of  Appeal  had  no  power  to  reverse  the  verdict  and 
enter  judgment  for  the  plaintiff  under  Order  lviii.,  rule  4,  and 
referred  to  Yorkshire  Banking  Co.  v.  Beatson  (2),  Hamilton  v. 
Johnson  (3),  Williams  v.  Mercier  (4),  and  Waddell  v.  Blockey  (5) 
decided  under  the  repealed  rule  10  of  Order  xl.,  which  was  in 
different  terms. 

July  14,  15.  Murphy  Q.C.  and  C.  Cagney  for  the  respondent, 
contended  that  the  verdict  was  against  the  weight  of  evidence, 
that  there  had  been  a  misdirection,  and  that  the  order  of  the 
Court  of  Appeal  was  right. 

Cock  Q.C.  replied. 

The  House  took  time  for  consideration. 


Aug.  9.  Lord  Halsbury  L.C.  (after  discussing  the  evidence 
and  the  direction  of  Lord  Coleridge  C.J.  and  coming  to  the 
conclusion  that  there  had  been  no  misdirection  and  that  the 
verdict  was  right,  proceeded  as  follows) : — 

My  Lords,  I  only  wish  to  add  that  if  I  entertained  a  different 
view  of  the  facts,  I  should  be  unable  to  concur  with  the  course 
pursued  by  the  Court  of  Appeal.  It  becomes  unnecessary  in  the 
view  which  I  take  to  pronounce  any  absolute  judgment  in  the 
matter,  but  I  doubt  very  much  whether  Order  Lvni.,rule  4,  gives 
any  such  jurisdiction  as  the  Court  of  Appeal  claimed  to  exercise  in 
finding  a  verdict  for  themselves,  and  actually  assessing  damages 


(1)  17  Q.  B.  D.  G03. 

(2)  5  C.  P.  D.  109,  127. 

(3)  5  Q.  B.  1).  203. 
Vol.  XII. 


(4)  9  Q.  B.  D.  337;  affirmed  IJ.L. 
10  A  pp.  Cas.  1. 
(6)  10  Oh.  D.  1 1(5,  -119. 
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H.  L.  (E.)    for  breach  of  a  contract.    As  I  think  the  judgment  of  the  Court 
1887       of  Appeal  was  wrong  upon  the  facts  it  is  not  absolutely  necessary 
Toulmin    to  determine  that*  question.    As  I  think  the  Court  of  Appeal  and 
Millae     ^ne  Divisional  Court  were  wrong,  I  move  your  Lordships  that  the 
— ■      orders  appealed  from  be  reversed  and  the  judgment  of  Lord 
Coleridge  C.J.  restored,  and  that  the  respondent  do  pay  to  the 
appellant  the  costs  both  here  and  below. 

Loed  Watson  and  Lord  Fitz Gerald  agreed  with  the  Lord 
Chancellor  as  to  the  direction  and  the  verdict  and  as  to  the  motion 
before  the  House,  but  expressed  no  opinion  upon  the  question 
under  Order  lviii.  rule  4. 

Orders  of  the  Court  of  Appeal  and  of  the  Queen's 
Bench  Division  reversed,  ivith  costs  both  here 
and  below  ;  judgment  of  Lord  Coleridge  C.J. 
for  the  defendant  restored  ;  cause  remitted  to  the 
Q.ueen's  Bench  Division. 

Lords'  Journals  9th  Aug.  1887. 

Solicitors  for  appellant :  Beal,  Phillips,  &  Beal}  for  G.  Carter 
Morrison,  Beigate. 

Solicitors  for  respondent :  C.  &  S.  Harrison  &  Co. 


END  OF  VOL.  XII. 


The  Mode  of  Citation  of  the  Volumes  in  the  TJiree  Series  of  the  Law  Espobt3,  commencing 
January  1,  1887,  will  be  as  follows : — 

In  the  First  Series, 
34  Oh.  D. 

In  the  Second  Series, 
18  Q.  B.  D.  12  P.  D. 

In  the  Third  Series, 
12  App.  Cas. 


INDEX. 


ACCOUNTS — Partnership— Dissolution     -  160 

See  Partnership. 
•  Patent — Prolongation  -  147 

See  Patent.  2. 
ACTION — Eecovery  of  land — Discovery    -  300 

See  Practice — Supreme  Court.  1. 
AGENT         -  271,  652 

>See  Principal  and  Agent.    1,  2. 
ALIMONY— Divorce  Bill    -        -       365,  366 

See  Practice— Divorce.    1,  2. 
ALTERNATIVE  SATES— Railway  company  218 

See  Railway  Company. 
APPEAL  — Privy  Council    -         101,  107,  459 

See  Practice— Privy  Council.    1,  2,  3. 
 Order  for  new  trial — Jurisdiction  of  Court 

of  Appeal    -        -        -        -  746 

See  Practice — Supreme  Court.  2. 

ARBITRATION — Reference — Jurisdiction  of  Arbi- 
trator— Mistake  of  Arbitrator  in  Law — Revocation 
of  Submission — jurisdiction  of  Court  to  give  Leave 
to  revoke  Submission— 3  &  4  Will.  4,  c.  42,  s.  39.] 
Matters  in  difference  which  arose  in  the  execu- 
tion of  a  contract  were  referred  to  an  arbitrator  in 
accordance  with  a  clause  in  the  contract.  The 
arbitrator  received  evidence  which  was  objected 
to  as  tending  to  vary  a  contract  in  writing,  and 
other  evidence  which  was  inadmissible  in  one 
view  of  the  contract  and  admissible  in  another. 
The  party  who  objected  to  the  evidence  having 
moved  the  Court  under  3  &  4  Will.  4,  o.  42,  s.  39,  for 
'leave  to  revoke  the  submission  : — Held,  reversing 
the  decisions  of  the  Court  of  Appeal  and  the 
Divisional  Court,  that  the  Court  had  power  to 
give  leave  to  revoke  the  submission  where  Lt 
■appeared  that  the  arbitrator  was  going  >yrong  in 
point  of  Jaw  even  in  a  matter  within  his  jurisdic- 
tion; and  that  this  power  would  be  exercised 
unless  the  parties  agreed  to  the  arbitrator  raising 
the  questions  in  a  special  case  for  the  opinion  of 
the  Court.  East  and  West  India  Dock  (.  \  >m  r  a  n  y 
v.  Kirk         -----  738 

ARBITRATOR — Mistake  of  law— Revocation  of 
submission  -  738 
See  Arbitration. 


ASSETS— Partnership -Dissolution         -  130 
See  Partnership. 

BANKRUPTCY — Secured  Creditor—Mortgage  of 
Policy  of  Insurance — Covenant  to  pay  Premiums 
— Proof  of  Debt—tValuing  Security —  Value  of 
Covenant  to  pay  Premiums— Proof  in  addition 
— Bankruptcy  (Ireland)  Amendment  Act,  1872 
(35  &  36  Vict.  c.  58),  s.  47.]  Tbe  holder  of  a 
policy  of  insurance  on  his  own  life  mortgaged  it 
as  security  for  a  debt  and  covenanted  with  the 
mortgagees  to  pay  the  annual  premiums.  The 
mortgagor  having  become  bankrupt  the  mort- 
gagees valued  the  policy  and  proved  in  the  Irish 
Court  of  Bankruptcy  for  the  difference  between 
that  value  and  the  debt,  as  provided  by  the  Bank- 
ruptcy (Ireland)  Amendment  Act,  1872  (35  &  36 
Vict.  c.  58) : — Held,  reversing  the  decision  of 
the  Irish  Court  of  Appeal  (In  re  Kitten,  Ir.  Law 
Kep.  15  Ch.  388),  that  the  mortgagees  were  not 
entitled  under  sect.  47  to  prove  in  addition  for 
the  value  of  the  covenant  to  pay  premiums. 
Deering  v.  Bank  op  Ireland  -  20 

BASTARDISING  CLAUSE— Divorce  bill  -  312 
See  Practice — Divorce.  ;'». 

BILL  OF  LADING  -  -  11,  503,  518,  698 
See  Ship.    1,  2,  3,  4.  . 

BONUS— Dividend— Capital  or  income  -  385 
See  Company.  1. 

BRICKFIELD — Mortgage  of — Investment  by  trus- 
tees -  -  -  -  -'  727 
See  Trustee. 

BRITISH  HONDURAS,  LAW  OF  -  -  459 
See  Practice — Privy  Coun<  □  .  3. 

BROKER— Ship's  broker— Authority  of  -  698 
See  Ship.  4. 

BUILDING  SOCIETY  —  Rigid*  of  wUhdrawing 
Members—  Depreciation  of  Assets— Resolutio)i  ,.V 
Society  to  make  Deduction  from  Amount  at  Credit 
of  unadranced  Members— inralidH;/.]  The  rules 
of  a  benefit  building  society  under  the  Building 
Societies  Act.  IS,  I,  provided  that  the  unadvamvd 
members  might  withdraw  the  sum  at  their  credit 
in  the  society's  books  after  certain  notice.  Tbe 
a         3  G  2 
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BUILDING  SOCIETY — continued. 
society's  property  fell  in  value,  and  a  majority  of 
the  members  passed  a  resolution  that  7s.  Gd.  per 
pound  should  be  deducted  from  the  amounts  at 
the  credit  of  the  members  and  placed  to  a  suspense 
account.  No  proceedings  for  winding  up  the 
society  had  been  commenced ;  and  there  was  no 
rule  as  to  the  manner  in  which  losses  were  to  be 
borne: — Held,  reversing  the  judgment  of  the 
Court  of  Session,  that  the  resolution  was  ultra 
vires;  and  that  the  members  who  had  given 
notice  of  withdrawal  after  the  resolution  were 
entitled  to  be  paid  the  whole  amount  at  their 
credit.  Auld  v.  Glasgow  Working  Men's 
Building  Society    -  197 

CANADA,  LAW  OF — Dominion  Act  46  Vict.c.  24, 
s.  4 — Effect  of  Order  of 'Railway  Committee — Con- 
solidated Railway  Act,  1879 — Bight  of  Railway 
Company  to  commence  Operations — Conditions  pre- 
cedent.'] Held,  that  an  order  of  the  railway  com- 
mittee under  sect.  4  of  the  Dominion  Act  46  Yict. 
c.  24,  does  not  of  itself,  and  apart  from  the  pro- 
visions of  law  thereby  made  applicable  to  the 
case  of  land  required  for  the  proper  carrying  out 
of  the  requirements  of  the  railway  committee, 
authorize  or  empower  the  railway  company  on 
whom  the  order  is  made  to  take  any  person's 
land  or  to  interfere  with  any  person's  right : — 
Held,  that  such  provisions  of  law  include  all  the 
provisions  contained  in  the  Consolidated  Eailway 
Act,  1879,  under  the  headings  of  "  Plans  and 
surveys  "  and  "  Lands  and  their  valuation  "  which 
are  applicable  to  the  case;  the  taking  of  land 
and  the  interference  with  rights  over  land  being 
placed  on  the  same  footing  in  that  Act. — Where 
a  railway  company,  acting  under  an  order  of  the 
railway  committee,  did  not  deposit  a  plan  or  book 
of  reference  relating  to  the  alterations  required 
by  such  order  : — Held,  that  it  was  not  entitled  to 
commence  operations : — Held,  further,  that  under 
the  Act  of  1879  the  payment  of  compensation  by 
the  railway  company  is  a  condition  precedent  to 
its  right  of  interfering  with  the  possession  of  land 
or  the  rights  of  individuals. — Jones  v.  Stanstead 
Railway  Company  (Law  Rep.  4  P.  C.  98)  distin- 
guished.   Corporation  of  Parkdale  v.  West 

[602 

2.  Ontario — Company — Sale  by  Director 

to  Company — Ratification  at  General  Meeting — 
Vendor's  Rigid  to  vote  as  Shareholder.']  Where  a 
voidable  contract,  fair  in  its  terms  and  within  the 
powers  of  the  company,  had  been  entered  into  by 
its  directors  with  one  of  their  number  as  sole 
vendor  : — Held,  that  such  vendor  was  entitled  to 
exercise  his  voting  power  as  a  shareholder  in 
general  meeting  to  ratify  such  contract ;  his  doing 
so  could  not  be  deemed  oppressive  by  reason  of 
his  individual!}'-  possessing  a  majority  of  votes, 
acquired  in  a  manner  authorized  by  ihe  constitu- 
tion of  the  company.  North- West  Transporta- 
tion Company  v.  Beatty    -        -        -  589 

3.  Quebec — Company  —  Transfer  of  SJiares 

— Holder  "  in  trust  " — Notice — Liability  of  Trans- 
feree.] A  holder  of  shares  "  in  trust "  is  not  a 
mandataire  prete-nom  and  holds  subject  to  a  prior 
title  on  the  part  of  some  person  undisclosed.  Such 
holding  not  being  forbidden  by  the  law  of  the 
colony,  a  transferee  from  such  holder  is  bound 


CANADA,  LAW  OF— continued. 
to  inquire  whether  the  transfer  is  authorized  by 
the  nature  of  the  trust.    Bank  of  Montreal  v.. 
Sweeny         -  617 

4.   Quebec— Distribution  of  Legislativr 

Powers — British  North  America  Act,  1867,  s.  91, 
cl.  2,  3,  15,  s.  92,  cl.  2— Direct  Taxation.]  Heldr 
that  Quebec  Act  45  Vict.  c.  22,  which  imposes 
certain  direct  taxes  on  certain  commercial  corpora- 
tions carrying  on  business  in  the  province,  is- 
intra  vires  of  the  provincial  legislature. — A  tax 
imposed  upon  banks  which  carry  on  business 
within  the  province,  varying  in  amount.with  the 
paid-up  capital  and  with  the  number  of  its  offices., 
whether  or  not  their  principal  place  of  business  ib 
within  the  province,  is  direct  taxation  within 
clause  2  of  sect.  92  of  the  British  North  America 
Act,  1867,  the  meaning  of  which  is  not  restricted 
in  this  respect  by  either  clause  2,  3,  or  15,  of 
sect.  91. — Similarly,  with  regard  to  insurance 
companies  taxed  in  a  sum  specified  by  the  Act, 
Bank  of  Toronto  v.  Lambe.  Merchants'  Bank 
of  Canada  v.  Lambe.  Canadian  Bank  of  Com- 
merce v.  Lambe.  North  British  Mercantile 
Insurance  Company  v.  Lambe      -       -  575 

5.    Quebec — Public  Highways — 23  Vict- 

c.  72,  s.  10,  sub-s.  6.]  By  Canadian  as  by  Scotch 
law  when  a  street  or  road  becomes  a  public  high- 
way, the  soil  of  the  road  is  vested  in  the  Crown 
or  other  public  trustee  in  trust  for  that  public- 
use. — Where  a  road  or  place  in  Montreal  had  been 
registered  as  a  public  place  of  the  city  under 
23  Yict.  c.  72,  s.  10,  sub-s.  6,  and  had  been  en- 
joyed by  the  public  as  a  public  way  more  than 
ten  years  before  registration,  and  more  than  ten 
years  after  registration,  and  before  suit : — Held, 
that,  independently  of  the  public  right  by  common, 
law  (which  had  been  established  in  the  case), 
such  place  had  become  a  public  highway,  and  a 
private  right  to  resume  possession  thereof  could 
not  be  entertained.  De  la  Chevrotiere  (Octave 
Chavigny)  v.  La  Cite  de  Montreal      -  149 

6.  Quebec — Sale  of  Land — Quasi  Contract 

—  Civil  Code,  art.  1041 — Commencement  de 
Preuve.]  Where  a  landowner  has  empowered  his 
agent  to  aliene,  and  such  agent  has  without  a 
completed  contract  to  sell  allowed  an  intending 
purchaser  to  take  possession  of  a  plot,  effect  sub- 
stantial improvements  in  the  reasonable  expecta- 
tion of  obtaining  a  transfer  on  paying  a  proper- 
price,  and  then  transfer  to  the  defendant,  who  in 
turn  effected  improvements: — Held,  that  such 
landowner  has  thereby  laid  himself  under  an 
obligation,  such  as  in  Civil  Code,  art.  1041,  is 
called  a  quasi  contract,  to  coufirm  the  defendant's 
possession  and  title  upon  payment  of  the  price 
thereof  according  to  the  rate  ruling  at  the  time  o£ 
commencing  the  improvements  with  interest  from* 
that  date. — Commencement  de  preuve  must  be 
some  written  evidence  which  leods  probability  to« 
that  which  is  sought  to  be  proved  by  oral  evi- 
dence. Price  v.  Neatjlt  -  -  110' 
CAPE  OF  GOOD  HOPE— LAW  OF— Liability  of 
Executors — Duty  to  convert  within  Six  Months— 
Seasonable  Discretion — Act  XVLL.  of  1875  and 
Bye-laws  thereunder — Bight  of  any  Beneficiary  to 
Relief.]  An  executor's  discretion  is  not  that  of 
an  absolute  owner :  it  is  limited  by  the  duty  of 
bringing  the  assets  into  a  proper  state  of  invest- 
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«APE  OF  GOOD  HOPE— LAW  OF— continued. 
mtnt  within  a  reasonable  time  ;  the  onus  is  upon 
him  to  shew  that  he  has  acted  bona  fide  and  has 
-exercised  a  reasonable  discretion. — Where  the 
testator's  assets  were  subject  to  trusts  in  favour  of 
unborn  persons  and  consisted  in  part  of  shares 
with  unlimited  liability,  and  the  executors  delayed 
conversion  after  the  same  was  demanded  by  those 
beneficially  interested: — Held,  that  they  were 
liable  for  the  value  of  the  shares  ascertained  at  a 
reasonable  date  from  the  death  of  the  testator, 
which  in  this  case  was  fixed  at  six  months. — 
Held,  that,  according  to  the  true  construction  of 
his  will  the  testator's  gift  of  £500  to  each  of  his 
executors  in  full  satisfaction  did  not  preclude 
■charges  made  by  them  in  their  character,  also 
conferred  by  the  will,  of  administrators  of  his 
fidei-commissary  inheritance. — It  is  not  the  duty 
of  executors  to  turn  the  whole  estate  into  money; 
their  duty  is  to  liquidate  it,  that  is  reduce  it  into 
possession,  cleared  of  debts  and  outgoings,  and  so 
left  free  for  enjoyment  by  the  heirs,  and  to  hold 
any  trust  fund  separate  from  their  own : — Held, 
that  under  the  bye-laws  framed  under  Act  XVII. 
of  1875  the  association  governed  by  that  Act  is 
not  debarred  from  administering  a  testator's  assets 
separate  from  its  own  property,  and  is  not  em- 
powered (even  if  bye-laws  to  that  effect  would  be 
reasonable)  to  sell  to  itself  the  assets,  and  to  re- 
main accountable  only  for  the  price,  which  by  the 
general  law  it  is  incapable  of  doing ;  and  it  is  com- 
petent for  any  beneficiary,  though  interested  only 
to  the  extent  of  a  life  interest  in  a  share,  to  sue 
for  relief. — Beningfield  v.  Baxter  (ante,  p.  167) 
approved.  Hiddingh's  Heirs  v.  De  Villiers 
Denyssen.    Hiddingii  v.  Denyssen.  Denyssen 

■V.  HlDDlNGH     -----  624 

CAPITAL— Income— Bonus  -        -        -  385 

See  Company.  1. 
 Reduction  of    -        -        -        -  409 

See  Company.  4. 
OAKG0— Insurance    -        -        -        -  128 

See  Insurance,  Marine.  1. 
 •  Jettison — Deck  cargo  -        -        -  11 

See  Ship.  6. 
CARRIER — Railway  company      -         -  218 

See  Railway  Company. 

CASES — Anderson  v.  Morice  (1  App.  Cas.  713)  dis- 
tinguished -  128 
See  Insurance,  Marine.  1. 

 Bellcairn,  The  (10  P.  D.  161),  distinguished 

See  Ship.    6.  [256 

 Beningfield  v.  Baxter  (12  App.  Cas.  167) 

approved     -        -  _  624 

See  Cape  of  Good  Hope,  Law  of. 

 Boyes  v.  Cooh  (14  Ch.  D.  53)  approved  263 

See  Power. 

 Cape  Breton  Company,  In  re  (29  Ch.  I>.  795), 

affirmed  -  652 

See  Principal  and  Agent.  2. 

 Dronfield  Silhstone  Coal  Company,  In  re 

(17  Ch.  1).  76),  disapproved-  -  409 
See  Company.  4. 

 Dundee  Police  Commissioners  v.  Straton 

(11  Court  Sess.  Cas.  dh  Series,  586)  ap- 
proved -  -  -  184 
Sfee  Scotch  Law.  1. 


CASES — continued. 

 Falkland  Islands  Company  v.  The  Queen 

(1  Moo.  P.  C.  (N.S.)  312)  approved  459 
See  Practice — Privy  Council.  3. 

 Fitzherbert  v.  Mather  (1  T.  R.  12)  commented 

on  -        -        -        -  531 

See  Insurance,  Marine.  2. 

 Gladstone  v.  King  (1  M.  &S.  35)  commented 

on  -        -        -        -  531 

See  Insurance,  Marine.  2. 

  Glenduror,  The  (Law  Rep.  3  P.  C.  589),  ap- 
proved and  followed  -  -  113 
See  Ship.  7. 

  Globe  Neiv  Patent  Iron  and  Steel  Company, 

In  re  (48  L.  J.  (Ch.)  295),  approved  371 
See  Company.  2. 

 Hettihewage  Siman  Appu  v.  Queen's  Advo- 
cate (9  App.  Cas.  571)  considered  643 
See  JSew  South  Wales,  Law  of. 

 Hodgson's  School,  In  re  (3  App.  Cas.  869). 

See  Endowed  Schools  Act.  [444 

 Hopldnson  v.  Bolt  (9  H.  L.  O.  514)  fol- 
lowed 29 
See  Company.  3. 

 Hopldnson  v.  Bolt  (9  II.  L.  C.  514)  fol- 
lowed 53 
See  Scotch  Law.  *  2. 

 Jones  v.  Stcinstcad  Railway  Company  (Law 

Rep.  4  P.  C.  98)  distinguished  -  '  602 
See  Canada,  Law  of.  1. 

 Killen,  In  re  (Ir.  Law  Rep.  15  Ch.  388),  re- 
versed -  -  -  20 
See  Bankruptcy. 

 Jlody  v.  Gregson  (Law  Rep.  4  Ex.  49)  ap- 
proved -  284 
See  Sale  of  Goods.  2. 

 ■  Moyce  v.  Neiringion  (4  Q.  B.  D.  32)  over- 
ruled -  -  -  -  471 
See  Sale  of  Goods.  1. 

 Xaragunty  Lutchmecdavamah  v.  Yengama 

Naidoo  (9  Moore's  Ind.  App.  Cas.  87) 
followed  -  -  -  -  101 
See  Practice — Privy  Council.    1 . 

 Native  Iron  Ore  Company.  In  re  (2  Ch.  D. 

345),  disapproved  -  371 
See  Company.  2. 

 Oxendale  v.  WethereU  (9  B.  &  C.  387)  ap- 
proved -  128 
See  Insurance,  Marine,  i. 

 Proudfoot  v.  Montefiore  (Law  Rep.  2  (J.  B.  D« 

5 1 1 )  commented  on  -         -  531 

See  Insurance,  Mabine.  2. 

 Buggies  x.  General  Interest  TnsuranCi  Com- 
pany (  I  Mason,  74;  12  Wheaton,  408) 
commented  on  -  531 
See  Insurance,  Marine.  2. 

 St.  Giles.  Camhennll  (Vestry  of)  v.  )\\!l,r 

(Law  Hep.  6  Q.  B.  168,  n.) approved  1 
See  Metropolis  Management  Acts. 

 Sain/er  v.  Faddinqton  Yestn/  (Law  Rep. 

6  ().  P..  164)  overruled  -  1 
See  Metropolis  Management  Ao.>. 

Sh  fluid  v.  Fulham  Hoard  (1  Lx.  D.  395) 
approved  1 

See  Metropolis  Management  Act-. 
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 Stribley  v.  Imperial  Marine  Insurance  Com- 
pany (1  Q.  B.  D.  507)  commented  on  531 
See  Insurance,  Marine.  2. 

■  Sutton  Coldfield  Grammar  School,  In  re 

(7  App.  Cas.  91),  followed  -  444 
See  Endowed  Schools  Act. 

■  Tareenycliwm  Bonnerjee  v.  Maitland  (11 

Moore's  led.  Ap.  Cas.  338)  followed  101 
See  Practice — Privy  Council.  1. 

 Travis  v.  Milne  (9  Hare,  150)  approved  167 

See  Natal,  Law  op.  1. 

— - —  West  India  and  Panama  Telegraph  Company 
v.  Some  and  Colonial  Marine  Insurance 
Company  (6  Q.  B.  D.  51)  disapproved 
See  Insurance,  Marine.    3.  [484 

■   Woodley  v.  Michell  (11  Q.  B.  D.  47)  over- 
ruled -  -  -  -  503 
See  Ship.  3. 

CHARTERPARTY    -        -        -        -  518 

See  Ship.  2. 

CHEMICAL  PROCESS         -  710 

See  Patent.  1. 

CHILD — Illegitimate — Legitimation        -  557 

See  Malta,  Law  of.  1. 
CIVIL  CODE  OF  LOWER  CANADA,  Art.  1041 

See  Canada,  Law  of.    6.  [110 
COLLISION— Ship— Perils  of  the  sea    -  503 

See  Ship.  1. 
.  Ship— Sailing  rules     -  247 

See  Ship.  5. 

COLONIAL  LAW— British  Honduras       -  459 

See  Practice — Privy  Council.  3. 
•  Canada. 

See  Cases  under  Canada,  Law  of. 
 Cape  of  Good  Hope     -        -        -  624 

See  Cape  of  Good  Hope,  Law  of. 
 Jersey     -----  122 

See  Jersey,  Law  of. 
 Malta     -  453,  557 

See  Malta,  Law  of.    1,  2. 
.  Natal      -  141,167 

See  Natal,  Law  of.    1,  2. 
■  New  South  Wales       -        -        -  643 

See  New  South  Wales,  Law  of. 
•  Nova  Scotia      -        -        -        -  118 

See  Ship.  6. 
■  Queensland      -  442 

See  Queensland,  Law  of. 
COMMENCEMENT  DE  PREUVE    -        -  110 

See  Canada,  Law  of.  6. 

COMPANY — Bonus  Dividend — Capital  or  Income 
— Tenant  for  Life  and  Remainderman.']  A  tes- 
tator bequeathed  his  residuary  personal  estate  to 
his  executor  T.  B.  in  trust  for  the  testator's  wife 
for  her  life  and  after  her  death  to  T.  B.  Part  of 
the  residuary  estate  consisted  of  shares  in  a  com- 
pany whose  directors  had  power,  before  recom- 
mending a  dividend,  to  set  apart  out  of  the  profits 
such  sum  as  they  thought  proper  as  a  reserved 
fund,  for  meeting  contingencies,  equalizing  divi- 
dends or  repairing  or  maintaining  the  works. 
After  the  testator's  death  the  directors  of  the 
company  proposed  to  distribute  certain  accumu-  j 


COMPANY — continued. 

lated  profits  (which  had  been  temporarily  capi- 
talised) as  a  bonus  dividend,  to  allot  new*share& 
(partly,paid  up)  to  each  shareholder,  and  to  apply 
the  bonus  dividend  in  part  payment  of  the  new 
shares.  This  proposal  was  carried  out,  and  with 
T.  B.'s  consent  new  shares  were  allotted  to  him 
and  registered  in  his  name,  the  bonus  dividend 
on  the  testator's  old  shares  being  applied  in  part 
payment  of  the  new  shares : — Held,  reversing  the 
decision  of  the  Court  of  Appeal  (29  Ch.  D.  635)„ 
that  looking  at  all  the  circumstances  the  real 
nature  of  the  transaction  was  that  the  company 
did  not  pay  or  intend  to  pay  any  sum  as  dividend,, 
but  intended  to  and  did  appropriate  the  undivided^ 
profits  as  an  increase  of  the  capital  stock ;  that 
the  bonus  dividend  was  therefore  capital  of  the 
testator's  estate,  and  that  the  life  tenant  was  not 
entitled  to  the  bonus  or  the  new  shares.  Bouch 
v.  Sproule      _____  395. 

2.   Mortgage  —  Registration . —  Directors 

—  Mortgage  to  Director  not  registered  —  Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  s.  43.]  De- 
bentures in  a  company  incorporated  under  the- 
Companies  Act,  1862,  were  issued  to  a  director  of 
the  company.  They  were  not  registered  in  ac- 
cordance with  the  requirements  of  sect.  43  of  the 
Act.  The  company  having  gone  into  liquidation.' 
and  the  validity  of  these  debentures  being  con- 
tested by  unsecured  creditors,  and  also  by  deben- 
ture-holders, as  to  whom  it  was  not  shewn  that 
they  had  made  any  inquiry  as  to  the  charges  on> 
the  company's  property  or  the  existence  of  a 
register: — 'Held,  reversing  the  decision  of  the 
Court  of  Appeal,  that  the  mere  omission  to< 
register,  without  concealment,  did  not  invalidate 
the  debentures  ;  at  all  events  as  between  the  direc- 
tor and  such  creditors. — The  rule  of  construction 
laid  down  by  In  re  Native  Iron  Ore  Company? 
(2  Ch.  D.  345)  and  the  decisions  prior  to  it  disap- 
proved.— The  reasoning  of  Jessel,  M.K.,  in  In  re 
Globe  New  Patent  Iron  and  Steel  Company  (48> 
L.  J.  (Ch.)  295)  approved.    Weight  v.  Horton 

[371 

3.   Shares — Equitable  Mortgage — Priority) 

— Deposit  of  Certificate  of  Shares — Articles  of  As- 
sociation— Lien  of  Company  on  Shares  for  Money; 
due  from  Shareholders — Notice  of  Trust — Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  s.  30.]  The 
articles  of  association  of  a  company  registered 
under  the  Companies  Act,  1862,  provided  that  the 
company  should  have  "  a  first  and  permanent 
lien  and  charge,  available  at  law  and  in  equity,, 
upon  every  share  for  all  debts  due  from  the  holder 
thereof."  A  shareholder  deposited  his  share  cer- 
tificates with  a  bank  as  security  for  the  balance 
due  and  to  become  due  on  his  current  account,, 
and  the  bank  gave  the  company  notice  of  the  de- 
posit. The  certificates  stated  that  the  shares 
were  held  subject  to  the  articles  of  association  : — 
Held,  reversing  the  decision  of  the  Court  of  Ap- 
peal (31  Ch.  D.  19)  and  restoring  the  judgment 
of  Field,  J.  (29  Ch.  D.  149),  that  the  company 
could  not  in  respect  of  moneys  which  became  due 
from  the  shareholder  to  the  company  after  notice 
of  the  deposit  with  the  bank  claim  priority  over 
advances  by  the  bank  made  after  such  notice,  but 
that  the  principle  of  Hopldnson  v.  Rolt  (9  H.  L.  C. 
514)  applied. — Held,  also,  reversing  the  decision, 
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COMPANY—  continued.  | 
of  tlie  Court  of  Appeal,  that  the  notice  to  the 
company  of  the  deposit  with  the  hank  was  not  a 
notice  of  a  trust  within  the  meaning  of  the  Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  s.  30,  and 
that  the  bank  by  giving  notice  of  the  deposit  did 
not  seek  to  affect  the  company  with  notice  of  a 
trust,  but  only  to  affect  the  company  in  their 
capacity  as  traders  with  notice  of  the  interest  of 
the  bank.  Bradford  Banking  Company  v. 
Bbiggs  ------  29 

4.  Shares — Poioer  of  Company  to  purchase 

its  own  Shares — Reduction  of  Capital — Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  ss.  8, 12,  26— Com- 
panies Act,  1867  (30  &  31  Vict.  c.  131),  ss.  9-20— 
Companies  Act,  1877  (40  &  41  Vict.  c.  26),  ss.  3, 4.] 
A  limited  company  was  incorporated '  under  the 
Joint  Stock  Companies  Acts  with  the  objects  (as 
stated  in  its  memorandum)  of  acquiring  and  carry- 
ing on  a  manufacturing  business,  and  any  other 
businesses  and  transactions  which,  the  company 
might  consider  to  be  in  any  way  conducive  or 
auxiliary  thereto  or  in  any  way  connected  there- 
with. The  articles  authorized  the  company  to 
purchase  its  own  shares.  The  company  having 
gone  into  liquidation  a  former  shareholder  made 
a  claim  against  the  company  for  the  balance  of 
the  price  of  his  shares  sold  by  him  to  the  company 
before  the  liquidation  and  not  wholly  paid  for  : — 
Held,  reversing  the  decision  of  the  Court  of  Ap. 
peal,  that  such  a  company  has  no  power  under  the 
Companies  Acts  to  purchase  its  own  shares,  that 
the  purchase  was  therefore  ultra  vires,  and  that 
the  claim  must  fail. — The  reasoning  of  the  Court 
of  Appeal  in  In  re  Dronfield  Silkstone  Coal  Com- 
pamj  (17  Ch.  D.  76)  disapproved.  Trevor  v. 
Whitwortii  -----  409 
 Sale  by  director  to  company— Ratification 

See  Canada,  Law  of.    2.  [589 
 Transfer  of  shares       -  617 

See  Canada,  Law  of.  3. 
COMPENSATION— Lands  Clauses  Act— Stamp 

on  conveyance       -  315 

See  Stamps. 

CONCEALMENT  OF  MATERIAL  FACTS  -  531 

See  Insurance,  Marine.  2. 
CONTRACT  — Ratification— Sale  by  director  to 

company      -        -        -        -  589 

See  Canada,  Law  of.  2. 
 Sale  of  goods — Fraud  -        -        -  471 

See  Sale  of  Goods.    I . 
 Sale  of  goods — Sample  -  284 

See  Sale  of  Goods.  2. 
CONTRIBUTORY  NEGLIGENCE-  Railway  com- 
pany— Level  crossing       -        -  41 

See  Negligence. 

CONVERSION — Accumulation  of  personal  estate 

invested  in  realty — Lunatic        -  672 

See  Probate  Duty. 
CONVEYANCE  — Considorat  ion    Stamp-  Lands 

Clauses  Act  -        -  -  315 

See  Stamps. 

CONVICTION — Recovery  of  property  on   -  471 

See  Sale  of  Goods.  I. 
COPYRIGHT — Lecture*  in  Class-Room  by  Professor 
a  Scottish  University — Right  to  restrain  tvbli- 


COPYRIGHT — continued. 

cation.^  A  professor  of  a  university  who  delivers 
orally  in  his  class-room  lectures  which  are  his 
own  literary  composition  does  not  communicate 
such  lectures  to  the  whole  world,  so  as  to  entitle 
any  one  to  republish  them  without  the  permission 
of  the  author. — The  appellant,  a  professor  of  a 
Scottish  university,  delivered  lectures  in  his  class- 
room as  part  of  his  ordinary  course  to  students  of 
the  university,  wdio  were  admitted  on  payment  of 
the  prescribed  fees  : — Held  (Lord  FitzGerald  dis- 
senting), that  such  delivery  of  the  lectures  was 
not  equivalent  to  a  communication  of  them  to  the 
public  at  large,  and  that  the  appellant  was  en- 
titled to  restrain  other  persons  from  publishing 
them  without  his  consent.  Caird  v.  Sime  326 
COVENANT— To  pay  premium— Valuation  20 

See  Bankruptcy. 
CRIMINAL  PROCEEDINGS— Appeal  to  Privy 

Council       -  459 

See  Practice — Privy  Council.  3. 
CROWN— Right  of  subject  to  sue   -        -  643 

See  New  South  Wales,  Law  of.  ? 
CRUELTY— Evidence— Divorce  bill         -  362 

See  Practice — Divorce.  4. 
CUSTODY  OF  LUNATIC       -        -        -  206 

See  Lunatic. 

DAMAGE — Proximate  cause  of      -        -  11 

See  Ship.  1. 
DECK  CARGO— Jettison      -        -  11 

See  Ship.  1. 
DELAY— Sale  of  shares— Law  of  Natal   -  141 

See  Natal,  Law  of.  2. 
 Suit  by  legatee — Voidable  sale        -  167 

See  Natal,  Law  of.    1 . 
DIRECTOR— Mortgage        -  371 

See  Company.  2. 
 Sale  to  company  -  589 

See  Canada,  Law  of.  2. 
DISCOVERY   -----  306 

See  Practice — Supreme  Court.  1. 
DISSOLUTION  OF  MARRIAGE— Divorce  bill 

See  Cases  under  Practicf. — Divok<  r. 
1—0. 

DIVIDEND— Bonus— Capital  or  income    -  385 

See  Company.  1. 
DIVORCE  BILL— Practice  - 

See  Cases  under  Practice — Divorce 
Court.    1— 6. 
DOCUMENTS — Production  of  -  300 

See  Practice — SUPREME  COURT.  1. 

ENDOWED  SCHOOLS  ACT^  <fc33  Vict.  c.  56),  ss. 
9, 11,  and  19 — Removal  of  8it<  —Vested  Interests 
— "  Due  regard,1*"]  Held,  that  the  removal  of  the 
sitoof  a  school  is  within  the  scope  of  the  Endowed 
Schools  Act,  IS69,  and  the  powers  conferred  on 
j  the  Commissioners  by  sect.  9  :  -That  an  annual 
sum  temporarily  applied  to  the  purposes  of  the 
school  is  an  endowment  within  the  meaning  Oi 
sect..  .");— That  sect.  19  dors  not  relate  to  an  en- 
dowment which  has  been  (whate  ver  its  original 

foundation)  subjected  to  a  scheme  providing  that 
religions  instruction  in  the  liturgy, catechism, and 
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ENDOWED  SCHOOLS  ACT — continued. 
articles  of  the  Church  of  England  shall  be  given, 
not  to  all  boys,  but  to  the  boys  of  parents  in  that 
communion  and  the  boys  of  other  parents  who  do 
not  object  thereto  in  writing :—  That  "due  re- 
gard "  (see  In  re  Hodgson's  School,  3  App.  Cas. 
839)  had  under  the  circumstances  been  paid  to 
the  educational  interests  contemplated  by  sect.  11. 
— "  Entitled,"  in  sect.  11, -means  legally  entitled. 
— In  re  Sutton  Coldfield  Grammar  School  (7  App. 
Oas.  91)  followed. — The  interest  of  a  boy  on  the 
foundation  of  a  school  is  not  saved  or  directed  to 
be  compensated  by  the  Act  of  1869,  unless  he  was 
there  at  the  date  of  the  passing  thereof.  In  re 
The  Free  Grammar  School  and  Hospital  of 
Archbishop  Holgate  at  Hemsworth,  and  the 
Grammar  School  at  Barnsley  -  -  444 
ESTOPPEL— Ees  judicata — Action  discontinued 

See  Ship.    6,  [256 
EVIDENCE— Canadian  law  -        -        -  110 

See  Canada,  Law  of,  6. 
 Divorce  bill      -        -        -        -  362 

See  Practice — Divorce.  4. 
EXECUTOR— Duty  to  convert  within  six  months 

— Law  of  Cape  of  Good  Hope     -  624 

See  Cape  of  Good  Hope,  Law  of. 
 Sale  to  himself — Law  of  Natal         -  167 

See  Natal,  Law  of.  1. 

FOREIGN  JUDGMENT— Parties— Debtors'  trus- 
tees— Interest  -  -  -  122 
See  Jersey,  Law  of. 

GRAMMAR  SCHOOL  -        -        -        -  444 

See  Endowed  Schools  Act. 

HIGHWAY— Law  of  Quebec         -        -  149 

See  Canada,  Law  of.  5. 
HONDURAS,  LAW  OP        -        -        -  160 

See  Partnership. 
HUSBAND  AND  WIFE— Divorce  bill— Practice. 

See   cases  under   Practice — Divorce. 
1—6. 

ILLEGITIMATE  CHILD— Legitimation    -  557 

See  Malta,  Law  of.  1. 
INCOME— Capital— Bonus  -        -        -  385 

See  Company.  1. 
INSURABLE  INTEREST     -        -        -  128 

See  Insurance,  Marine.  1. 
INSURANCE,  LIFE — Policy  —  Valuation  of— 

Bankruptcy  20 

See  Bankruptcy. 
INSURANCE,  MARINE — "At  and  from  Port"— 
Cargo — Commencement  of  Bisk — Insurable  Inte- 
rest.'] Where  the  plaintiffs  proposed  to  insure  a 
wheat  cargo  "  at  and  from  "  port,  and  the  defen- 
dants, "in  accordance  with  your  written  request," 
granted  an  insurance  "  from  "  port : — Held,  that 
there  was  a  complete  contract  to  insure  "  at  and 
from  "  port. — Where  a  contract  of  insurance  re- 
lated to  wheat  cargo  then  on  board  or  to  be 
shipped  in  the  D.  of  S.:—Held,  that  the  risk 
commenced  as  soon  as  any  portion  thereof  was  on 
board. — Where  the  charterers  of  a  vessel  were 
also  the  purchasers  of  a  cargo  of  wheat  to  be 


INSURANCE,  MARINE — continued. 
shipped  on  board,  and  the  master  of  the  vessel 
from  time  to  time  received  delivery  from  the 
vendors  : — Held,  that  such  delivery  from  time  to 
time  was  a  delivery  to  the  purchasers,  that  it 
vested  in  them  a  right  of  possession  and  property, 
and  that,  consequently,  they  had  an  insurable  in- 
terest in  such  wheat  as  had  been  so  delivered. — 
Anderson  v.  Morice  (1  App.  Cas.  713)  distinguished . 
— Oxendale  v.  Wetherell  (9  B.  &  C.  387)  approved. 
Colonial  Insurance  Company  op  New  Zealand 
v.  Adelaide  Marine  Insurance  Company  128 

2.   Concealment  of  Material  Facts — Prin- 
cipal and  Agent — Concealment  by  Agent  through 
lohom  Policy  not  effected.']  The  plaintiffs  in- 
structed a  broker  to  re-insure  an  overdue  ship. 
Whilst  acting  for  the  plain  tins  the  broker  received 
information  material  to  the  risk,  but  did  not  com- 
municate it  to  them,  and  the  plaintiffs  effected  a 
re-insurance  for  £800  through  the  broker's  London 
agents.  Afterwards  the  plaintiffs  effected  a  re- 
insurance for  £700,  lost  or  not  lost,  through 
another  broker.  The  ship  had  in  fact  been  lost 
some  dajs  before  the  plaintiffs  tried  to  re-insure, 
but  neither  the  plaintiffs  nor  the  last-named 
broker  knew  it,  and  both  he  and  the  plaintiffs 
acted  throughout  in  good  faith : — Held,  reversing 
the  judgment  of  the  Court  of  Appeal  and  restor- 
ing the  judgment  of  Day,  J.  (17  Q.  B.  D.  553), 
that  the  knowledge  of  the  first  broker  was  not 
the  knowledge  of  the  plaintiffs,  and  that  the 
plaintiffs  were  entitled  to  recover  upon  the  policy 
for  £700.— Fitzherbert  v.  Mather  (1  T.  E.  12) ; 
Gladstone  Y.King  (1  M.  &  S.  35) ;  Stribley  v.  Impe- 
rial Marine  Insurance  Company  (1  Q.  B.  D.  507)  ; 
Buggies  v.  General  Interest  Insurance  Company 
(4  Mason,  74 ;  12  Wheaton,  408) ;  and  Proudfoot 
v.  Montefiore  (Law  Eep.  2  Q.  B.  511)  commented 
on.    Blackburn,  Low  &  Co.  v.  Vigors    -  531 

3.  ■  "  Perils  of  the  Sea  and  all  other  perils," 

&c. — Perils  Insured  against — Words  ejusdem  gene- 
ris— General  Words — Donhey-engine,  Injury  to.] 
A  steamer  was  insured  by  a  time  policy  in  the 
ordinary  form  on  the  ship  and  her  machinery,  in- 
cluding the  donkey-engine.  For  the  purposes  of 
navigation  the  donkey-engine  was  being  used  in 
pumping  water  into  the  main  boilers,  when  owing 
to  a  valve  being  closed  which  ought  to  have  been 
kept  open  water  was  forced  into  and  split  open 
the  air-chamber  of  the  donkey-pump,  The  clos- 
ing of  the  valve  was  either  accidental  or  due  to 
the  negligence  of  an  engineer,  and  was  not  due 
to  ordinary  wear  and  tear : — Held,  reversing  the 
decision  of  the  Court  of  Appeal  (17  Q.  B.  D.  195), 
that  whether  the  injury  occurred  through  negli- 
gence or  accidentally  without  negligence,  it  was 
not  covered  by  the  policy,  such  a  loss  not  falling 
under  the  words  "  perils  of  the  seas,"  &c,  nor 
under  the  general  words  "  all  other  perils,  losses, 
and  misfortunes  that  have  or  shall  come  to  the 
hurt,  detriment  or  damage  of  the  subject-matter 
of  insurance." — West  India  and  Panama  Tele- 
graph Company  v.  Home  and  Colonial  Marine  In- 
surance Company  (6  Q.  B.  D.  51)  disapproved. 
Thames  and  Mersey  Marine  Insurance  Com- 
pany v.  Hamilton,  Fraser,  &  Co.  -        -  484 


INTEREST— Foreign  judgment 
See  Jersey,  Law  of. 
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INVESTMENT— Liability  of  trustees 
See  Trustee. 
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JERSEY,  LAW  OF— Foreign  Judgment— Debtor's 
Trustees  cannot  be  joined  as  co- Defendants — Prac- 
tice— Interest  on  Judgment — Costs.']  A  judgment 
creditor,  suing  in  Jersey  to  enforce  a  judgment  of 
an  English  Court,  joined  as  co-defendants  the  at- 
torney of  his  judgment  debtor,  and  the  attorney 
of  the  trustees  of  the  debtor's  property : — Held, 
that  the  Jersey  Court  was  wrong  in  decreeing 
payment  personally  against  the  trustees. — The 
foreign  judgment  being  no  more  than  evidence  of 
a  debt,  it  was  incompetent  for  the  plaintiff  to  sue 
other  persons  jointly  with  the  debtor,  on  the  alle- 
gation that  they  held  as  trustees  property  of 
which  the  debtor  was  beneficial  owner. — As  re- 
gards interest  on  the  English  judgment,  it  should 
not  be  altered  by  the  Jersey  Court,  except  from 
the  date  of  the  Jersey  judgment ;  the  costs,  more- 
over, occasioned  by  joining  the  trustees  should 
not  be  given.  Hawksford  v.  Gifeard  -  122 
JOINT  TENANTS— Scotch  law— Lease    -  184 

See  Scotch  Law.  1. 
JUDGMENT— Foreign— Interest— Parties  122 

See  Jersey,  Law  oe. 

LANDS    CLAUSES    ACT  —  Conveyance— Stamp 
See  Stamps.  [315 
LATENT  DEFECT    -        -        -        -  284 

See  Sale  of  Goods.  2. 
LEASE — Scotch  law — Joint  tenants — Inability  of 

deceased  tenant     -  184 

See  Scotch  Law.  1. 
LEAVE  TO  APPEAL— Privy  Council       -  459 

See  Practice — Privy  Council.  3. 
LECTUKE— Professor  in  university— Copyright 

See  Copyright.  [326 
LEGISLATIVE  POWEES— Canada— Province  of 

Quebec       -  575 

See  Canada,  Law  of.  4. 
LEGISLATURE — Colonial — Vacation  of  seat  442 

See  Queensland,  Law  of. 
LEVEL  CROSSING— Negligence    -        r  41 

See  Negligence. 
LIEN — Company — Shares — Money  due  to  com- 
pany1 -----  29 

See  Company.  3. 
LIMITATION  OF  LIABILITY       -        -  256 

See  Ship.  G. 
LUNATIC — Custody — Order  forBeception — Altera- 
tion of  Order — Order  for  Dischar<ie — 8  &  9  Viol. 
c.  LOO,  ss.  72,99— 1G  &  17  Vict  c.96,  8.  1,  Sclied.  A . 
.No.  1,]  The  plaintiff  was  taken  to  and  detained 
in  the  defendant's  asylum  as  a  person  of  unsound 
mind  under  an  order  signed  by  the  plaintiff's 
.husband  and  containing  a  statement  of  questions 
and  answers  concerning  the  plaint  ill'.  To  the 
question  "Age"  the  answer  was  "Fifty."  To 
the  question  "  Whether  first  attack,''  the  answer 
was  "For  the  last  twenty  years  has  been  subject 
to  what  is  ttrnitd  hysteria."  To  the  question 
"  Age  (if  known)  on  first  attack  "  the  answer  was 
"  Thirty."  To  the  question  "  When  and  where 
previously  under  care  and  treatment "  the  answer 
was  "During  this  period  of  twmty  years  lias 


LUNATIC — continued. 

been  constantly  under  treatment."  A  few  days 
after  the  plaintiff  had  been  received  into  the  asy- 
lum the  last  answer  was  altered  by  adding  to  it 
the  words  "  For  hysteria  by  "  several  doctors  whose 
names  were  given.  No  copy  of  the  order  as  so 
altered  was  sent  to  the  Commissioners,  nor  did 
they  sanction  the  alteration.  Afterwards  the 
plaintiff's  husband  wrote  a  letter  to  the  defendant 
begging  him  to  discbarge  the  plaintiff  "  as  soon 
as  you  may  think  it  advisable."  Notwithstanding 
this  letter  the  defendant  detained  the  plaintiff  for 
a  considerable  time.  The  plaintiff  having  brought 
an  action  against  the  defendant  for  maliciously 
and  without  reasonable"or  probable  cause  assault- 
ing and  imprisoning  her,  the  defendant  relied 
upon  8  &  9  Vict,  c.  100,  ss.  99, 105  :—Held,  affirnv 
ing  the  decision  of  the  Court  of  Appeal  (15  Q.B.D. 
6 67),  that  the  answers  were  a  sufficient  compli- 
ance with  the  requirements  of  16  &  17  Vict.  c.  96. 
s.  4,  and  S^hed.  A.  No.  1 ;  that  the  alteration  not 
being  of  a  material  part  of  the  order  did  not  invali- 
date the  order;  that  the  letter  written  by  the 
plaintiff's  husband  to  the  defendant  was  not  an 
order  of  discharge  within  the  meaning  of  8  &  9 
Vict.  c.  100,  s.  72  ;  and  that  there  was  no  evidence 
for  the  jury  in  support  of  the  plaintiff's  case. 
Lowe  v.  Fox  -  208 
 Accumulation  of  personal  estate  invested  in 

realty — Conversion  -        -  672 

See  Probate  Duty. 

MACHINERY— Accident  to  -        -        -  484 

See  Insurance,  Marine.  3. 
MALTA,  LAW  OF— Legitimation— Children  ex 
nefario  coitu — Jurisdiction — Ordinance  of  1814.] 
By  Justinian's  Novel  89  legitimation  per  rescrip- 
tum  principis  was  introduced.  Children  ex 
nefario  coitu  though  thereby  declared  incapable 
were  occasionally  legitimated  by  an  exercise  of 
Imperial  grace. — By  the  later  civil  law  children 
of  parents  free  to  marry  at  the  time  of  their  con- 
ception and  birth  could  be  legitimated  as  a 
matter  of  right;  children  ex  nefario  coitu  only  at 
the  discretion  of  the  ruling  power  and  subject  to 
its  conditions.  —  In  Malta  since  it  became  u 
British  possession  the  power  of  legitimation  was 
exercised  by  the  governor  until  by  an  Ordinance 
of  the  25th  of  May,  1814,  it  passed  to  the  Third 
Hall  of  the  Civil  Court  '.—Held,  that  the  law  of 
Malta  as  to  legitimation  is  to  be  found  in  the 
Code  Rohan  and  Maltese  precedents ;  and  only 
where  its  provisions  fail,  in  the  civil  law. — Held, 
further,  that  by  the  Code  and  precedents  the 
I  respondent  natus  ex  uxorato  et  soluta,  and  tbere- 
i  fore  ex  nefario  coitu.  had  been  duly  legitimated 
j  by  a  decree  of  the  Third  Hall,  and  thereby  ac- 
i  quired  the  character  and  rights  of  a  child  hgiti- 
mus  et  naturalis  so  far  as  permitted  by  municipal 

law;  entitling  him  to  take  under  Limitations  in 
favour  of  legitimate  and  natural  children  unless 
a  plain  intention  was  expressed  to  the  contrary. 
Under  the  Ordinance  of  1S1 1  the  Court  has  juris- 
diction in  the  ease  of  every  petition  for  legitima- 
j  tion  which,  according  t  I  previous  practice,  would 
have  been  referred  by  the  governor  to  a  judge 

i  for  inquiry  and  report.    Its  exercise  should  be 
governed  by  considerations  derived  from  the 

btate  of  the  parent's  family  and  the  interests  of 
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MALTA,  LAW  OF— continued. 
the  child  ;  other  persons  whose  interests  may  be 
affected  need  not  be  cited,  and  the  Court  has  no 
power  to  attach  conditions  for  their  protection. 
Gee  a  v.  Ciantar      -        -        -        -  557 

2.   Trade-mark — Riglit  to  exclusive  User 

— Infringement.']  In  Malta  there  is  no  law  or 
htatute  establishing  the  registration  of  trade- 
marks, and  no  authority  exists  from  which,  an 
exclusive  right  to  a  particular  trade-mark  can  be 
obtained. — But  by  the  general  principles  of  the 
commercial  law,  as  soon  as  a  trade-mark  has  been 
so  employed  in  the  market  as  to  indicate  to  pur- 
chasers that  the  goods  to  which  it  is  attached  are 
the  manufacture  of  a  particular  firm,  it  becomes 
to  that  extent  the  property  of  the  firm. — Where 
cigarettes  made  by  the  appellant's  firm  became 
favourably  known  under  the  trade-mark  "Kaisar- 
i-Hind,"  held  (1)  that  the  use  of  that  trade-mark 
by  others  for  hats,  soap,  pickles,  &c,  could  not 
impede  the  acquisition  of  an  exclusive  right  to  it 
as  a  trade-mark  for  cigarettes  ;  (2)  that  the  re- 
spondents should  be  restrained  from  rising  for 
cigarettes  a  copy  of  the  said  mark  with  colourable 
variations,  such  copy  being  likely,  even  if  not 
intended,  to  deceive  purchasers  into  the  belief 
that  such  cigarettes  were  manufactured  by  the 
appellant's  firm.  Somerville  v.  Schembri  453 
MARKET  OVERT— Sale  in  -  -  -  471 
See  Sale  op  Goods.  1. 

MASTER  OF  SHIP— Liability  of— Error  in  bill  of 
lading  -  -  -  -  698 
See  Ship.  4. 

MAXIM  OF  LAW— Caveat  emptor  -  284 
See  Sale  op  Goods.  2. 

METROPOLIS  MANAGEMENT  ACTS — Sewers, 
Expense  of  constructing — Owners  of  Land  abutting 
on  "  Street  "— "  Street "— "  Neiv  Street  "—Metro- 
polis Management  Acts,  1855(18  &  19  Vict.  c.  120),  s. 
250;  and  1862  (25  &  26  Vict.  c.  102)  ss.  52,  53, 112.] 
The  words  "  a  street "  in  sect.  53  of  the  Metropolis 
Management  Amendment  Act,  1862  (25  &  26 
Vict.  c.  102),  include  "  new  streets"  as  defined  by 
sect.  112,  as  well  as  old  streets. — In  1872  a  road, 
in  the  metropolis  which  had  up  to  that  time  been 
a  turnpike  road  ceased  to  be  a  turnpike  road  and 
became  a  common  highway.  In  1883  the  vestry 
of  the  parish  in  which  the  road  was  constructed  a 
sewer  and  apportioned  part  of  the  expense  of 
construction  to  the  owner  of  lands  abutting  on 
the  road.  Previously  to  1883  there  had  been  no 
sewer  in  this  part  of  the  road.  Sewers'  rates 
had  been  levied  for  five  years  prior  to  the  1st  of 
January,  1856,  in  respect  of  these  lands : — Held, 
affirming  the  decision  of  the  Court  of  Appeal 
(16  Q.  B.  D.  475),  that  the  case  fell  under  sect. 
53  and  not  under  sect.  52  of  the  Metropolis 
Management  Amendment  Act,  1862  (25  &  26 
Vict.  c.  102)  ;  that  the  road  was  a  "  street " 
within  the  meaning  of  sect.  53  as  defined  by 
sect.  il2  of  that  Act,  and  that  the  lands  were 
under  the  proviso  in  sect.  53  exempt  from  ap- 
portionment.— Vestry  of  St.  Giles,  Camberwell  v. 
Weller  (Law  Kep.  6  Q.  B.  168,  n.)  and  Sheffield  v. 
Fidham  Board  (1  Ex.  D.  395)  approved.  Sawyer 
v.  Paddington  Vestry  (Law  Rep.  6  Q.  B.  164) 
overruled.  Vestry  op  St.  John,  Hampstead  v. 
Cotton         -        -  -        -  1 


MISTAKE — Arbitrator  —  Revocation  of  submis- 
sion -----  738 
See  Arbitration. 

 Bill  of  lading — Liability  of  master   -  698 

See  Ship.  4. 

MORA — Law  of  Natal  -  -  -  141 
See  Natal,  Law  op.  2. 

MORTGAGE— Brickfields— Valuation  of  houses- 
Liability  of  trustees  -  -  727 
See  Trustee. 

 Company — Registration        -        -  371 

See  Company.  2. 

 Prioritv — Shares — Money  due  to  company 

See  Company.    3.  [2& 

NATAL,  LAW  OF — Duties  of  Executor— Sale  by 
Executor  to  himself  voidable — Suit  by  Legatee — 
Bights  of  Creditors  —Delay.']  B.  was  a  member  of 
a  firm  of  three  partners,  and  also  the  surviving 
member  of  another  firm  of  two  partners,  which  was 
the  sole  or  chief  creditor  of  the  first  firm.  B.'s 
executor  purchased  the  estate  of  the  first  firm  for 
his  own  benefit,  with  the  result  that  nothing  was 
left  for  B.'s  widow  and  universal  legatee : — Held,m 
a  suit  by  the  widow  against  the  executor,  that  such 
sale  was  voidable  by  the  rules  of  equity  as  re- 
cognised by  the  law  of  Natal ;  and  that  a  decree 
be  made  for  a  general  administration  of  B.'s  estate 
declaring  that  the  sale  be  set  aside  with  certain 
special  directions. — Travis  v.  Milne  (9  Hare,  150) 
approved. — Suit  held  in  this  case  not  to  be  barred 
by  delay  or  acceptance  of  money  on  the  ground 
either  of  ratification,  acquiescence,  or  laches. — 
Decree  to  be  without  prejudice  to  its  being  shewn 
on  taking  the  accounts  that  any  creditor  was  dis- 
entitled to  the  benefit  thereof,  by  estoppel  or 
otherwise.    Beningfield  v.  Baxter        -  167 

2.    Mora — Sale  of  Shares — Unreasonable 

Delay  in  Delivery.]  Where  a  contract  for  the 
sale  of  shares  did  not  fix  the  time  for  the  delivery 
of  them  : — Held,  that  the  time  for  delivery  could 
not  depend  upon  circumstances  which  were  un- 
known to  the  buyer,  and  that  delay  in  tendering 
the  shares  arising  from  the  seller  having  sent  his 
certificate  to  England  for  subdivision,  as  this 
circumstance  was  unknown  to  the  buyer,  was 
unreasonable  and  justified  the  buyer  in  refusing 
to  accept  the  shares.  Such  delay  was  mora, 
assuming  the  law  of  mora  to  be  applicable.  De 
Waal  v.  Adler  -  141 
NEGLIGENCE — Railway  Company — Level  Cross- 
ing—  Contributory  Negligence — Onus  of  Proof 
with  regard  to  Contributory  Negligence.]  A  rail- 
way line  crossed  a  public  footpath  on  the  level, 
the  approaches  to  the  crossing  being  guarded  by 
hand  gates.  A  watchman  who  was  employed  by 
the  railway  company  to  take  charge  of  the  gates 
and  crossing  during  the  day  was  withdrawn  at 
night. — The  dead  body  of  a  man  was  found  on 
the  line  near  the  level  crossing  at  night,  the  man 
having  been  killed  by  a  train  which  carried  the 
usual  head  lights  but  did  not  whistle  or  otherwise 
give  warning  of  its  approach.  No  evidence  was 
given  of  the  circumstances  under  which  the  de- 
ceased got  on  to  the  line. — An  action  on  the 
ground  of  negligence  having  been  brought  by  the 
administratrix  of  the  deceased,  the  jury  found  a 
verdict  for  the  plaintiff  '—Held,  affirming  the 
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NEGLIGENCE — continued. 

decision  of  the  Court  of  Appeal,  that  even  assum- 
ing (but  without  deciding)  that  there  was  evi- 
dence of  negligence  on  the  part  of  the  company, 
yet  there  was  no  evidence  to  connect  such  negli- 
gence with  the  accident :  that  there  was  therefore 
no  case  to  go  to  the  jury  and  that  the  railway 
company  were  not  liable. — Observations  as  to  the 
onus  of  proof  with  regard  to  contributory  negli- 
gence. Wakelin  v.  London  and  South  Western 
Kail  way  Company  41 
NEW  SOUTH  WALES,  LAW  OF— 39  Vict.  No.  38 
— Liability  of  the  Government  to  be  sued  in  Tort.'] 
Under  New  South  Wales  Act  39  Vict.  No.  38, 
the  Government  of  the  Colony  is  liable  to  be  sued 
in  an  action  of  tort. — Hettihcivage  Siman  Appu 
v.  The  Queen's  Advocate  (9  App.  Cas.  571)  relates 
exclusively  to  the  law  of  Ceylon,  and  does  not 
lay  down  as  a  universal  principle  that  actions  ex 
delicto  cannot  be  brought  against  the  Crown. 
Farnell  v.  Bowman  -  643 
NEW  STREET— Construction  of  sewers    -  1 

See  Metropolis  Management  Acts. 
NEW  TRIAL— Order  for— Appeal— .Jurisdiction 
of  Court  of  Appeal  -        -        -  746 
See  Practice — Supreme  Court.  2. 
NOTICE — Assignment  by  debtor — Further  ad- 
vance by  mortgagee         -        -  53 
See  Scotch  Law.  2. 
NOVA  SCOTIA — Law  of— Salvage  -  118 

See  Ship.  7. 

ORDER — Reception  and  discharge  of  lunatic  206 
See  Lunatic. 

PART  PERFORMANCE— Quasi  contract  -  110 

See  Canada,  Law  op.  6. 
PARTNERSHIP  —  Winding-up  —  Accretion  to 
Capital  of  the  Partners — Distribution  of  Surplus 
Assets — Lien.]  Where  in  keeping  their  accounts 
partners  had  treated  their  respective  shares  of  the 
declared  or  estimated  profits  of  each  year  as  ac- 
cretions to  their  respective  capitals  : — Held,  that 
the  profits  of  the  year  ending  with  the  dissolu- 
tion of  the  firm  could  not  be  so  treated. — Held, 
further,  that  the  surplus  assets  should  be  dis- 
tributed by  paying  to  each  partner  his  claims  in 
respect  of  capital  standing  to  his  credit  at  the 
dissolution.  The  residue  or  deficiency  will  be 
profits  or  losses,  in  either  case  divisible  in  the 
agreed  proportions.  The  rateable  application  of 
the  surplus  assets  in  payment  of  capital  claims 
must  be  subject  to  the  liability  to  contribution  to 
make  up  a  deficiency,  and  to  the  claim  of  any  of 
the  partners  against  the  entire  assets  to  answer 
it.    Binney  v.  Mutrie       -  160 

PATENT—  Chemical  Process.]  A  patent  for  pro- 
ducing colouring  matters  for  dyeing  and  printing 
by  a  chemical  process  held  valid.  The  decision 
of  the  Court  of  Appeal  (2!)  Ch.  1>.  366)  reversed. 
The  decision  of  Pearson,  J.  (24  Ch.  D.  156) 

restored.    BadiSo.hu  Ami.in  I  ND  SODA  FaBRIK  r. 

Levinstein    -----  710 

2.  Petition  for  Prolongation— -Mule  !) — 

Accounts."]  Petition  for  prolongation  dismissed 
on  the  ground  that  proper  accounts  bad  not  been 
produced  to  shew  the  remuneration  of  Llio 


j  PATENT — continued. 

|  patentee. — Rule  9  not  having  been  complied  with, 
I  a  postponement  to  amend  the  accounts  filed  was 
|  refused.  In  re  Yates  &  Kellett's  Patent  147 
!  PERILS  OF  THE  SEA— Bill  of  lading     503,  518 

See  Ship.    2,  3. 
 Marine  insurance        -  484 

See  Insurance,  Marine.  3. 
;  POLICY — Life  insurance — Valuation        -  20 

See  Bankruptcy. 

POSSESSION— Beneficial— Scotch  law     -  544 
See  Scotch  Law.  3. 

POWER — Power  created  after  Will — Appointrm  n 
by  General  Bequest — Contrary  Intention — 1  Vict, 
c.  26,  ss.  23,  24,  27.]  A  testatrix,  who  had  a> 
general  power  of  appointment  over  the  A.  pro- 
perty, by  her  will  in  1854  after  specific  devises, 
and  bequests  devised  and  bequeathed  the  residue 
{  of  her  estate  to  X.  By  a  deed-poll  in  1855  she 
!  appointed  the  A.  property  upon  such  trusts  as  she 
j  by  deed  or  her  last  will  "  should  from  time  to 
time  or  at  any  time  thereafter  direct  or  appoint.'' 
and  in  default  of  appointment  upon  trust  for  Y. 
The  testatrix  died  in  1857  : — Held,  affirming  the 
decision  of  the  Court  of  Appeal,  that  reading  to- 
gether sects.  24  and  27  of  the  Wills  Act  1837 
(1  Vict.  c.  2G),  the  will  operated  as  an  exerciso 
of  the  power  given  or  reserved  by  the  subsequent 
deed-poll  and  passed  the  property  to  X. — Boyec 
v.  Cook  (14  Ch.  D.  53)  approved. — Semble,  that 
the  case  also  fell  within  sect.  23  of  the  Wills 
Act,  and  with  the  same  result.    Airey  v.  Bower 


PRACTICE — DIVORCE — Divorce  Bill— Jli mom: 
— Allowance  for  Wife's  Defence.]  Where  upon  a 
bill  for  divorce  by  the  husband  it  appears  that 
the  wife  has  no  means  to  defend  herself,  the 
House  will  order  the  husband  to  pay  her  a  small 
sum  in  order  that  she  may  make  her  defence. 
A.'s  Divorce  Bill    -  365 

2.    Divorce  Bill — Alimony — Adultery— 

Alleged  Nullity — Impotence.]  Where,  on  a  bill 
of  divorce  by  the  husband  on  the  ground  of  tin 
wife's  adultery  the  adultery  was  proved,  but  it 
appeared  that  the  husband  had  not  fulfilled  his 
duty  by  providing  a  home  for  the  wile  when  she 
was  separated  from  him  by  order  of  his  medical 
attendant,  the  House  in  passing  the  bill  directed 
that  a  clause  should  bo  added  making  provision 
for  the  wife.    A.'s  DrvOROE  BlLL  -         -  366 

3.           Divorce  Bill — Bastardising  Clause.] 

A  paragraph  in  a  divorce  bill  contained  allega- 

I  Hons  tending  to  bastardise  a  child  to  which  the 
!  wife  had  given  birth  during  the  marriage.  There 
:  was  access  at  the  natural  period  of  the  conception 
of  the  child: — Heldt  that  suoh  paragraph  was  in- 
|  admissible,  and  must  he  struck  out  of  the  bill, 
j  Hiswat's  Divorce  BlLL       -  31:2 

4.    Divorce  Bill — F.vidcncc-  Crudty  — 

I  Adultery.]  Acts  which  would  Lfdone  in  England 
bo  held  by  the  High  Court  of  Justice  to  const; 
tute  legal  cruelty,  will  also  he  held  to  consti- 
tute legal  cruelty  in  Divorce  Bills.  QlFFORD's 
|  Divokce  Hill  -        -        -        -        -  362 
I      5.   i  J)ivovcr  Bill— Second  Reading— Sub- 

1  sfitntid  Service.]  In  proceedings  upon  a  divorce 
bill  application  was  ma  le  in  May,  188(5.  to  dis 
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PRACTICE — DIVORCE — continued. 
pense  with  personal  service  on  the  respondent  on 
the  ground  that  his  address  was  unknown  to  the 
petitioner,  that  a  solicitor  who  had  previously 
acted  for  the  respondent  had  admitted  that  he 
knew  of  his  address  but  had  refused  to  divulge  it 
and  that  the  respondent  had  been  last  heard  of 
in  February,  1886,  being  then  at  Montreal,  in 
Canada : — Held,  that  the  application  was  prema- 
ture, and  must  be  refused.  Gifeord's  Divorce 
Bill     -----        -  361 

6.    Divorce  Bill — Second  Reading — Sub- 

stituted Service.']  Where  on  a  bill  for  divorce  it 
appeared  that  the  respondent's  address  was  con- 
cealed, and  the  House  ordered  substituted  service, 
service  was  ordered  to  be  made  on  the  respondent's 
•solicitor,  on  the  respondent's  parent,  and  also  on 
the  person  with  whom  the  respondent  appeared 
to  be  residing.    A.'s  Divorce  Bill         -  364 

PRACTICE— PRIVY  COUNCIL — Concurrent  Find- 
ings of  Facts.']  Where  there  have  been  concurrent 
iindings  of  fact  by  the  Courts  below,  the  question 
in  appeal  is  not  what  conclusion  their  Lordships 
would  have  arrived  at  if  the  matter  bad  for  the 
first  time  come  before  them,  but  whether  it  has 
been  established  that  the  judgments  of  the  Courts 
below  were  clearly  wrong. — Naragunty  Lutchmee- 
davamali  v.  Vengama  Naidoo  (9  Moore's  Ind.  A  p. 
Ca.  87),  and  Tareenychurn  Bonnerjee  v.  Maitland 
(11  Moore's  Ind.  Ap.  Ca.  338)  followed.  Allen 
v.  Quebec  Warehouse  Company    -        -  101 

2.   Consolidation  of  Appeals.]  Their  Lord- 
ships will  consolidate  appeals  at  any  stage  if  it 
appears  convenient  that  they  should  be  heard 
together.  An  appeal  was  struck  out  of  the  board 
and  ordered  to  be  consolidated  with  two  other 
appeals  arising  out  of  the  same  will,  but  in  a  suit 
which  had  not  been  instituted  till  a  year  after  the 
first  appeal  had  been  admitted.  Hiddingh  v. 
Denyssen       -        -        -        -        -  107 

3.   Criminal  Proceedings — Conviction  set 

■aside  —  Order  striking  off  the  Boll  reversed  — 
ixrounds  for  granting  special  Leave  to  appeal^] 
In  an  appeal  by  a  barrister  and  solicitor  against  a 
verdict  convicting  him  of  perjury,  and  against  a 
consequential  order  of  Court  directing  him  to  be 
struck  off  the  roll  of  practitioners : — Held,  that 
the  conviction  having  been  obtained  by  directions 
of  the  judge  which  were  improper  and'  grievously 
unjust  to  the  appellant,  could  not  be  allowed  to 
stand,  and  that  the  consequential  order  must  be 
reversed. — Her  Majesty  will  not  review  criminal 
proceedings  unless  it  be  shewn  that  by  a  disregard 
■of  the  forms  of  legal  process,  or  by  some  violation 
of  the  principles  of  natural  justice,  or  otherwise, 
substantial  and  grave  injustice  has  been  done. — 
Falkland  Islands  Company  v.  The  Queen  (1  Moore 
P.  C.  (X.S.)  312)  approved. — Special  leave  was 
granted  to  appeal  against  the  conviction,  limited 
to  shew  that  being  the  sole  foundation  for  the 
subsequent  order,  it  had  been  obtaintd  so  un- 
fairly as  not  to  be  conclusive  for  that  purpose. 
In  re  Dillet  (Abraham  Mallory)  -  459 
PRACTICE — SUPREME  COURT — Action  for  Re- 
covery of  Land — Discovery — Title  Deeds — Pur- 
chaser for  Value  toithout  Notice — Privilege — Prac- 
tice—Judicature Act  1873.(36  &  37  Vict.  c.  66) 
-s.  24  sub-s.  2.]    An  action  having  been  brought 


PRACTICE— SUPREME  COURT — continued. 
in  the  Chancery  Division  to  recover  possession  of 
land  and  claiming  production  and  delivery  of 
documents  alleged  to  be  material  to  the  plaintiff's 
title,  the  defendants  pleaded  that  they  were  pur- 
chasers for  valuable  consideration  without  notice, 
and  on  this  ground  objected  to  the  discovery  and 
production  of  certain  documents  of  title  : — Held, 
affirming  the  decision  of  the  Court  of  Appeal  (33 
Ch.  D.  323),  that  the  objection  was  invalid  for  the 
following  reason : — Before  the  Judicature  Act 
1873  a  plea  of  purchase  for  valuable  consideration 
without  notice  was  not  available  against  either 
discovery  or  relief  claimed  in  those  cases  in  which 
the  Court  of  Chancery  had  concurrent  jurisdiction 
with  the  Common  Law  Courts  upon  legal  titles. 
Sect.  24  sub-sect.  2  of  the  Act  of  1873,  therefore , 
gives  no  protection  to  the  defendants,  the  Court 
having  now  complete  jurisdiction  over  the  whole 
action.    Ind,  Coope  &  Co.  v.  Emmerson  -  300 

2.  Appeal  —  New  Trial  —  Jurisdiction  of 

Court  of  Appeal  to  reverse  a  verdict — Rules  of 
Supreme  Court,  1883,  Order  lviii.,  r.  4.]  Quaere, 
whether  on  an  appeal  from  an  order  of  a  Di- 
visional Couit  upon  an  application  for  a  new 
trial,  on  the  ground  of  the  verdict  being  against 
evidence,  the  Court  of  Appeal  has  power  under 
Order  lviii.,  rule  4,  to  give  judgment  for  the 
party  against  whom  a  verdict  and  judgment  have 
been  given,  instead  of  directing  anew  trial. — The 
decision  of  the  Court  of  Appeal  (17  Q.  B.  D.  603) 
upon  this  point  doubted.    Toulmin  v.  Millar 

[746 

PRESCRIPTION— Scotch  law        -        -  544 
See  Scotch  Law.  3. 

PRINCIPAL  AND  AGENT — Contract  with  Agent 
for  Undisclosed  Principal — Set-off  against  Prin- 
cipal of  Debt  due  from  Agent — Estoppel.]  Where 
an  agent  sells  in  his  own  name  for  an  undisclosed 
principal,  and  the  principal  sues  the  buyer  for  the 
price,  the  buyer  cannot  set  off  a  debt  due  from  the 
agent  unless  in  making  the  contract  he  was  in- 
duced by  the  conduct  of  the  principal  to  believe, 
and  did  in  fact  believe,  that  the  agent  was  selling 
on  his  own  account. — L.  &  Co.  sold  cotton  to  C. 
in  their  own  names,  but  really  on  behalf  of  an 
undisclosed  principal.  C.  knew  that  L.  &  Co. 
were  in  the  habit  of  dealing  both  for  principals 
and  on  their  own  account,  and  had  no  belief  on 
the  subject  whether  they  made  this  contract  on 
their  own  account  or  for  a  principal : — Held, 
affirming  the  decision  of  the  Court  of  Appeal, 
that  C.  could  not  in  an  action  brought  by  the 
principal  for  the  price  of  the  cotton  set  off  a  debt 
due  from  L.  &  Co.    Cooke  v.  Eshelby     -  271 

2.  Sale  of  Agent's  own  Property  to  Prin- 

cipal  —  Non-disclosure  of  Interest  —  Company —  I 
Director — Misfeasance  or  Breach  of  Trust — Con- 
tributory— Companies  Act  1862  (25  &  26  Vict, 
c.  89)  s.  165.]    A  director  of  a  company  as  the  ; 
company's  agent  purchased  for  the  company  a 
property  in  which,  before  he  became  director,  he  j 
had  acquired  an  interest.    The  company  having 
gone  into  liquidation  a  shareholder  whose  shares 
were  fully  paid  up  took  out  a  sun>mons  as  a  con- 
tributory, under  sect.  165  of  the  Companies  Act, 
1862,  and  sought  to  make  the  director  liable  for 
misfeasance  or  breach  of  trust  on  the  ground  that 
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PRINCIPAL  AND  AGENr — continued. 
the  director  had  allowed  the  company  to  make  the 
purchase  without  disclosing  his  own  interest,  and 
at  a  price  far  exceeding  the  value : — Held,  that 
the  application  must  be  dismissed,  the  evidence 
adduced  by  the  applicant  failing  to  shew  either 
that  the  director  had  not  disclosed  his  interest  or 
that  the  purchase  price  was  above  the  value. — 
The  decision  of  Pearson  J.  {In  re  Cape  Breton 
Company,  26  Ch.  D.  221)  and  of  the  Court  of 
Appeal  (29  Ch.  D.  795)  affirmed  on  the  ground 
above  stated. — Semble,  that  such  a  contributory 
cannot  take  out  a  summons  under  sect.  165  unless 
he  shews  that  the  breach  of  duty  has  resulted  in 
loss  to  the  assets  of  the  company  and  that  he  has 
a  direct  pecuniary  interest  in  the  success  of  the 
application.    Cavendish  Bentinck  v.  Fenn  652 

 Knowledge  of  agent — Concealment  -  531 

See  Insurance,  Marine.  2. 


Ship's  broker 
See  Ship. 


-Authority  of  - 


PRIVILEGE— Production  of  documents    -  300 

See  Practice — Supreme  Court.  1. 
PRIVY  COUNCIL— Practice       -     101,  107,  459 

See  Practice — Privy  Council.    1,  2,  3. 
PROBATE  DUTY  —  Lunatic  —  Accumulation  of 
Personal  Estate  —  Investment  of  Personalty  in 
Realty — Conversion.']     Money  of  a  lunatic  was 
invested  by  his  committees,  by  order  of  the  Lords 
Justices  having  jurisdiction  in  lunacy,  in  pur- 
chases of  lands,  which  under  their  Lordships'  di- 
rection, were  conveyed  to  the  committees,  "  their 
heirs  and  assigns,  upon  trust  for"  the  lunatic, 
u  his  executors,    administrators,  and  assigns," 
with  a  declaration  that  the  lands  so  conveyed  j 
(and  all  others  to  be  purchased  in  lieu  of  them  j 
under  any  exercise  of  certain  powers  of  sale  and  | 
re-investment  which  were  contained  in  the  dee  1)  | 
should  "to all  intents  and  purposes  be  considered  j 
as  part  of  the  personal  estate  of"  the  lunatic. 
Upon  the  death  of  the  lunatic,  who  never  reco- 
vered : — Held,  reversing  the  decision  of  the  Court 
of  Appeal  (16  Q.  B.  1).  408)  and  restoring  the 
decision  of  Mathew  and  Smith,  JJ.  (14  Q.  13.  D. 
895),  that  the  value  of  the  lands  was  part  of  the 
personal  estate  of  the  lunatic  at  his  death  and 
liable  to  probate  duty.    Attorney-General  v. 
Marquis  op  Ailesbury  •    -  672 

PRODUCTION  OF  DOCUMENTS     -        -  300 

See  Practice — Supreme  Court.  1. 
PROFIT— Made  by  agent    -  652 

See  Principal  and  Agent.  2. 
PROLONGATION  OF  PATENT       -        -  147 

See  Patent.  2. 
PROPERTY  IN  GOODS— Sale  induced  by  false 

pretences     -        -        -        -  471 

See  Sale  of  Goods.  1. 

QUEBEC,  LAW  OF   -        -    110,  149,  575,  617 

See  Canada,  Law  of.  3,  I,  5,  6. 
QUEENSLAND,  LAW  OF — Queensland  Constitu- 
tion Act  of  1867,  sects.  2iJ  and,  24 — Construction 
— Seat  in  Council  vacated.]  Where  a  statute  pro- 
vided that  "if  any  legislative  councillor  shall  for 
two  successive  sessions  fail  to  give  his  attendance, 
without  permission,  his  seat  shall  thereby  become 
vacant;"  and  a  councillor  absented  himself  during 


QUEENSLAND,  LAW  OF — continued. 
the  whole  of  three  sessions,  having  previously 
obtained  permission  for  a  year,  which  period  of 
time  in  the  event  covered  the  whole  of  the  first 
and  part  of  the  second  session: — Held,  that  his 
seat  was  vacated.  The  permission  did  not  cover 
two  successive  sessions.  Attorney-General  of 
Queensland  v.  Gibbon       -  442 

RAILWAY  COMPANY  —  Carrier  —  Alternative 
Bates — Just  and  reasonable  Conditions — Railway 
and  Canal  Traffic  Act  1854  (17  &  18  Vict.  c.  31) 
s.  7.]  Cattle  were  carried  by  a  railway  company 
under  a  special  contract  signed  by  the  oonsignor 
which  stated  that  the  company  had  two  rates  for 
the  conveyance  of  cattle ;  one  the  ordinary  rate- 
when  they  took  the  ordinary  liability  of  the  car- 
rier ;  the  other  a  reduced  rate ;  that  these  cattle 
were  to  be  carried  at  the  reduced  rate,  the  com- 
pany to  be  relieved  from  all  liability  in  case  of 
damage  or  delay,  except  upon  proof  that  such  loss, 
detention  or  injury  arose  from  wilful  misconduct 
on  the  part  of  the  company's  servants.  A  notice 
was  posted  up  in  the  company's  office  which 
stated  that  the  company  had  two  rates,  namely 
the  owner's  risk  rate  upon  the' terms  above  given, 
and  the  company's  risk  rate,  which  was  ten  per 
cent,  above  the  owner's  risk  rate,  at  which  the 
company  undertook  the  ordinary  risk  of  carriers! 
in  respect  of  rail  transit,  limited  for  neat  cattle  to 
£15,  for -pigs  and  sheep  to  £2,  but  did  "not  admit 
liability  for  any  animals  dying  of  disease  or  ar- 
riving at  destination  in  such  condition  as  to  be 
able  to  walk  from  the  truck."  The  consignor 
had  never  seen  any  rate  but  the  owner's  risk  rate 
After  two  trials  cattle  had  ceased  to  go  at  the 
higher  rate.  The  higher  rate  was  less  than  the 
maximum  allowed  by  the  company's  Acts.  No 
list  of  rates  was  exhibited. — The  cattle  having 
been  injured  through  the  negligence  (but  not  the 
wilful  misconduct)  of  the  company's  servants  : — 
Held,  that  the  notice  of  the  higher  rate  was  not 
invalidated  by  the  limitation  as  to  value,  nor  by 
the  fact  that  it  did  not  mention  the  terms  upon 
which  cattle  could  be  carried  without  limitation 
of  value  as  provided  by  the  Railway  and  Canal 
Traffic  Act  1854  s.  7;  that  the  clause  as  to  doI 
admitting  liability  meant  only  that  the  liability 
must  be  established  by  proof;  that  so  const  rued 
the  condition  was  just  and  reasonable  within  s.  7  : 
that  the  consignor  might  have  known  and  musl 
ho  taken  to  have  known  the  terms  of  the  higher 
rate,  and  had  the  oiler  of  a  just  and  reasonable 
alternative  ;  and  that  the  company  were  there- 
fore protected  by  the  special  contract. — The  deci- 
sion of  the  Irish  Court  of  Appeal  (L,  11.  lr.  is 
Q.  13.  D.  1)  reversed.  Great  WESTERN  RAILWAY 
Company  r.  McCarthy  -  21& 
 ( lanada — Order  of  railway  committee  602 

Nv  Canada,  Law  of.    1 . 
 Negligence — Level  crossing  -       -  41 

See  Negligence, 
RATIFICATION   Sale  by  director  to  company 

See  Canada,  Law  of.    2.  589 
REDUCTION  OF  CAPITAL  -         -         -  409 

See  Company.  4. 
REGISTRATION  Mortgage— Company   -  371 
See  Company.  "2. 
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REGULATIONS    FOE    PREVENTING  COLLI- 
SIONS AT  SEA      -        -        -  247 

See  Ship.  5. 
RES  JUDICATA — Action  discontinued      -  256 
See  Ship.  6. 

RESTITUTION— Order  for  -        -        -  471 
See  Sale  op  Goods.  1. 

REVOCATION— Submission  to  arbitration  738 
See  Arbitration. 

RISK — Commencement  of    -        -        -  128 
See  Insurance,  Marine.  1. 

RULES  OF  BUILDING  SOCIETY— Validity  197 
See  Building  Society. 

RULES    OF  SUPREME  COURT,  1883,  Order 
LVIIL,  r.  4  -        -        -        -  746 

.  See  Practice — Supreme  Court.  2. 

SALE — Agent's  property  sold  to  principal  652 
See  Principal  and  Agent.  2. 

SALE  OF  GOODS — Contract  induced  by  False  Pre- 
sences— Revesting  of  Property  in  Original  Owner 
upon  Conviction — Sale  in  Market  Overt— Pur- 
chaser in  Market  Overt  without  Notice  of  Fraud — 
Order  for  Restitution— 24  &  25  Vict.  c.  96,  s.  100.] 
The  owner  of  goods,  induced  by  fraud,  parted  with 
them  under  a  voluntary  contract  of  sale  which 
vested  the  property  in  the  fraudulent  purchasers. 
The  goods  were  then  sold  in  market  overt  to  a 
purchaser  without  notice  of  the  fraud.  The 
fraudulent  purchasers  were  afterwards,  upon  the 
prosecution  of  the  original  owner,  convicted  of 
obtaining  the  goods  by  false  pretences.  The  judge 
before  whom  the  prisoners  were  tried  refused  to 
make  an  order  of  restitution : — Held,  affirming 
the  decision  of  the  Court  of  Appeal  (18  Q.  B.  D. 
322),  that  under  24  &  25  Vict.  c.  96,  s.  100,  the  pro- 
perty in  the  goods  revested  in  the  original  owner 
upon  conviction,  and  that  he  was  entitled  to  re- 
cover them  from  the  innocent  purchaser. — Moyce 
v.  Newington  (4  Q.  B.  D.  32)  overruled.  Bentley 

V.  VlLMONT       -----  471 

2.  Contract  to  manufacture  Goods  equal  to 

Sample — Sale  of  Goods  by  Sample — Caveat  emptor 
— Warranty  of  Merchantableness  implied — Latent 
Defect^]  Cloth  merchants  ordered  of  cloth  manu- 
facturers worsted  coatings  which  were  to  be  in 
quality  and  weight  equal  to  samples  previously 
furnished  by  the  manufacturers  to  the  merchants. 
The  object  of  the  merchants  was,  as  the  manufac- 
turers knew,  to  sell  the  coatings  to  clothiers  or 
tailors.  The  coatings  supplied  corresponded  in 
every  particular  with  the  samples,  but  owing  to  a 
certain  defect  were  unmerchantable  for  purposes 
for  which  goods  of  the  same  general  class  had 
previously  been  used  in  the  trade.  The  same 
defect  existed  in  the  samples,  but  was  latent  and 
was  not  discoverable  by  due  diligence  upon  such 
inspection  as  was  ordinary  and  usual  upon  sales 
of  cloths  of  that  class : — Held,  affirming  the  deci- 
sion of  the  Court  of  Appeal,  that  upon  such  a 
contract  there  was  an  implied  warranty  that  the 
goods  should  be  fit  for  use  in  the  manner  in  which 
goods  of  the  same  quality  and  general  character 
ordinarily  would  be  used. — Mody  v.  Gregson  (Law 
Rep.  4  Ex.  49)  approved.  Drummond  v.  Van 
Ingen  -        -        -  -        -  284 


SALVAGE      -  -        -        -  118 

See  Ship.  7. 

PLSAME— Sale  by    -        -        -        -  284 
See  Sale  of  Goods.  2. 

SCOTCH  LAW — Lease — Joint  Tenants — Covenant 
to  pay  Rent — Liability  of  Executors  of  deceased 
Tenant  during  Sole  Tenancy  of  Survivor.']  A 
mineral  lease  for  thirty-one  years  was  granted  to 
L.  and  M.,  "and  the  survivor  of  them,  but  ex- 
pressly excluding  assigns  and  sub-tenants,  whether 
legal  or  conventional."  By  the  lease  L.  and  M. 
bound  themselves  and  their  respective  heirs,  exe- 
cutors and  successors,  all  conjunctly  and  severally 
renouncing  the  benefit  of  discussion,  to  pay  the 
rent.  The  lease  also  provided  that  if  L.  or  M. 
became  bankrupt  it  should,  in  the  option  of  the 
lessor,  become  void.  Shortly  after  the  commence- 
ment of  the  lease  L.  became  bankrupt,  and  M. 
died,  but  the  lessor  never  exercised  his  option  to 
determine  the  lease: — Held,  reversing  the  deci- 
sion of  the  Court  of  Session,  that  by  the  terms  of 
the  clause  of  obligation  the  lessees  were  conjunctly 
and  severally  liable  for  rent  irrespective  of  their 
interest,  and  that  after  M.'s  death,  his  representa- 
tives, though  they  had  no  interest  as  tenants,  re- 
mained liable  for  rent  during  the  currency  of  the 
lease. — Dundee  Police  Commissioners  v.  Straton 
(11  Court  Sess.  Cas.  4th  Series,  586)  approved. 
Burns  v.  Bryan  or  Martin         -        -  184 

2.    Mortgagees — Right  in  Security — Dis- 
position ex  facie  absolute — Security  for  past  and 
future  Advances — Notice  of  Assignation  by  Debtor 
of  all  Reversionary  Interest — Further  Advances 
after  Notice.']  A  disponee  who  holds  property  on 
an  ex  facie  absolute  title  of  ownership,  but  in  se- 
curity only  of  advances  made  and  to  be  made  to 
the  disponer,  is  not  entitled  to  hold  the  property 
for  repayment  of  advances  made  after  he  has  re- 
ceived notice  that  the  disponer  has,  for  a  valuable 
consideration,  conveyed  his  reversionary  right  in 
the  property  to  another : — So  held,  reversing  the 
decision  of  the  Court  of  Session,  following  the 
principle  of  Hophinson  v.  Rolt  (9  H.  L.  C.  514). 
Union  Bank  of  Scotland  v.  National  Bank  op 
Scotland       -        -        -        -        -  53 

3.    Sea-shore — Crown  Property —  Bound- 
ing Charter — "  With  pertinents"  —  Prescriptive 
Title — Beneficial  Possession — Acts  of  Ownership — 
Drift  Sea-ware— Act  of  1617,  c.  12,  and  37  &  38 
Vict.  c.  94,  s.  34.]  The  pursuer  brought  an  action 
to  establish  his  title  as  against  the  defenders  and 
the  Crown  to  the  foreshore  of  the  sea  ex  ad  verso 
land  of  which  he  was  the  proprietor.  He  claimed 
under  a  grant  of  feu  made  to  his  ancestor  in  1804, 
which  described  the  property  granted  as  land 
bounded  by  the  sea,  but  he  did  not  endeavour  to 
shew  that  the  grantor  diad  an  express  title  from 
the  Crown.  He,  however,  endeavoured  to  esta- 
blish his  right  to  the  foreshore  by  prescriptive 
possession  following  on  his  own  title,  and,  inter 
alia,  adduced  evidence  to  shewT  that  his  predeces- 
sor in  1827  built  a  retaining  wall  upon  a  portion 
of  the  foreshore ;  that  he  and.  his  predecessors  had 
taken  stone  and  sand  from  the  shore;  and  that 
they  and  their  tenants  had  exclusively  carted 
away  the  drift  sea-ware.  The  Crown  on  the  other 
hand  adduced  evidence  to  shew  that  stones  and 
sand  were  taken  from  the  shore  to  build  a  har- 
bour, and  that  the  villagers  had  carried  away  in 
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SCOTCH  LAW — continued. 

creels  drift  sea- ware : — Held,  affirming  the  deci- 
sion of  the  Court  of  Session,  that,  notwithstanding 
the  absence  of  an  express  title  in  the  superior,  the 
pursuer  had  given  sufficient  proof  that  he  and  his 
predecessors  had  been  in  possession  of  the  fore- 
shore in  question  for  the  prescriptive  period  speci- 
fied in  the  Scottish  Act  of  1617,  c.  12,  and  the 
Act  of  37  &  38  Vict.  c.  94,  by  virtue  of  their 
heritable  infeffcments,  and  that  he  had  conse- 
quently a  valid  right  of  property  in  the  solum  of 
the  foreshore  as  against  the  Crown.  Lord  Advo- 
cate v.  Young.  North  British  Eailway  Com- 
pany v.  Young         -        -        -        -  544 

 Copyright — Lecture — Scotch  University  326 

See  Copyright. 

SEA-SHORE— Scotch  law    -        -        -  544 

See  Scotch  Law.  3. 
SECURED  CREDITOR— Bankruptcy        -  20 

See  Bankruptcy. 
SECURITY— Past  and  future  advances— Scotch 

law    -----  53 

See  Scotch  Law.  2. 
SERVICE— Divorce  bill       -  361,  364 

See  Practice — Divorce.    5,  6. 

SET-OFF— Principal  and  agent      -        -  271 
See  Principal  and  Agent.  1. 

SEWER— Construction  of— New  street     -  1 
See  Metropolis  Management  Acts. 

SHARES — Mortgage — Money  due  to  company  29 
See  Company.  3. 

 Purchase  of  by  company       -        -  409 

See  Company.  4. 

■  Sale  of— Delay  -        -  -  141 

See  Natal,  Law  of.  2. 

SHIP — Bill  of  Lading — Dec!:  Cargo— Jettison  of 
Deck  Cargo — Liability  of  Shipoivner  to  Shipper 
for  Deck  Cargo  jettisoned — Contract,  Breach  of — 
Damage — Proximate  Cause  of  Damage.']  On  a 
ship  carrying  a  general  cargo  from  New  Orleans 
to  Liverpool  cotton  was  shipped  on  deck,  under  a 
practice  by  which  owners  of  vessels  trading  be- 
tween those  ports  were  in  the  habit  of  stowing 
goods  on  deck  in  violation  of  their  contract  with 
the  shipper,  the  shipowners  accepting  full  respon- 
sibility for  the  consequences.  The  bills  of  lading 
for  part  of  the  cotton  contained  the  words  "  under 
deck."  All  the  bills  of  lading  contained  excep- 
tions (inter  alia)  in  favour  of  "jettison."  On  the 
voyage  the  ship  took  ground,  and  in  order  to  get 
her  off  the  master  properly  jettisoned  the  cotton. 
The  indorsees  of  the  bills  of  lading  having  brought 
an  action  against  the  shipownei-3  to  recover  the 
value  of  the  cotton  : — Held,  affirming  the  decision 
of  tho  Court  of  Appeal,  that  (whether  the  bills  of 
lading  did  or  did  not  contain  tho  words  "under 
dock")  the  cotton  was  carried  in  breach  of  the 
contract  and  was  not  within  tho  exceptions  spe"i- 
fied  in  the  bills  of  lading,  which  had  exclusive 
reference  to  goods  safely  stowed  under  hatches  ; 
Enat  the  shipowners  had  therefore  no  legal  excuse 
for  their  failure  to  deliver;  that  tho  cause  of  da- 
mage was  not  too  remote,  and  that  the  shipowners 
were  liable  to  the  indorsees  for  the  value  of  the 
cotton.  Royal  Exchange  Shipping  Company  v, 
Dixon  ------  11 


SHIP — continued.' 

2.    Bill  of  Lading  —  Charterparty  — 

" Perils  of  the  seas  " — "Dangers  and  accidents  of 
the  seas  " — Damage  caused  by  Sea-vmter  through 
Hole  eaten  by  Eats.']  Kice  was  shipped  under  a 
charterparty  and  bills  of  lading  which  excepted 
"  dangers  and  accidents  of  the  seas."  During  the 
voyage  rats  gnawed  a  hole  in  a  pipe  on  board  the 
ship,  whereby  sea-water  escaped  and  damaged  the 
rice,  without  neglect  or  default  on  the  part  of  the 
shipowners  or  their  servants; — Held,  revercing 
the  decision  of  the  Court  of  Appeal  (17  Q.  B.  D. 
670)  and  restoring  the  decision  of  Lopes,  L.J. 
(16  Q.  P>.  D.  629),  that  the  damage  was  within 
the  exception  and  that  the  shipowners  were  not 
liable.  Hamilton,  Fraser  &  Co.  v.  Paxdorf 
&Co.    -        -        -        -        -        -  518. 

3.    Bill  of  Jjading — Collision — Perils  of 

the  Sea — Negligence.]  Foundering  caused  by 
collision  witli  another  vessel  is  within  the  excep- 
tion "  dangers  and  accidents  of  the  sea"  in  a  bill 
of  lading:  and  excuses  the  shipowner  for  non- 
delivery of  the  goods  if  it  occurs  without  fault  in 
the  carrying  ship : — So  held,  reversing  the  deci- 
sion of  the  Court  of  Appeal  (11  P.  D.  170).— 
Woodley  v.  Michell  (11  Q.  P>.  D.  47)  overruled. 
Wilson,  Sons  &  Co.  v.  Owner3  of  Cargo  per  the 
"  Xantho."    The  "  Xantho  "       -        -  503 

4.   Bill  of  Lading — Liability  of  Master 

for  Error  in  Date  in  Bill  of  Lading — Shi})'* 
Brokers — Authority  of  Broker.]  The  mere  em- 
ployment of  ship's  brokers  at  a  foreign  port  to 
find  a  cargo  for  a  ship  and  adjust  the  terms  upon 
which  it  is  carried  does  not  give  them  implied 
power  to  relieve  the  master,  when  he  signs  bills 
of  lading  presented  to  him,  from  the  duty  of  see- 
ing that  the  dates  of  shipment  are  correctly 
stated  in  the  bills.  For  breach  of  that  duty  the 
master  is  liable  to  his  owners.  Stumoue,  Westi  >\ 
&  Co.  v.  Breen        -  698 

5.    Collision  —  Liability  for  infringing 

Begulations — Sailing  Rules,  Arts.  14, 22  —  3L  reliant 
Shipping  Act,  1873' (36  &  37  Vict.  c.  85),  s.  17. 
A  ship  failing  to  obey  one  of  the  Begulations  Pot 
preventing  collisions  whereby  a  collision  occurs  is 
not  to  be  deemed  to  be  in  fault  within  the  [Mer- 
chant Shipping  Act,  1873  (36  &  37  Vict.  c.  85), 
s.  17,  if  the  circumstances  were  such  that  a  com- 
petent seaman  exercising  reasonable  care  could 
not  havo  discovered  that  the  regulation  mas  u 
fact  applicable. — Of  two  sailing  ships  approach- 
ing one  another  the  (3.  was  running  free  ami  the 
T.  was  close-hauled  on  tho  port  tack.  It  was 
therefore  the  duty  ot  the  T.  to  keep  her  course  in 
accordance  with  arts.  14,  22  of  the  Begulations 
for  preventing  collisions  at  sea  (1 884),  but  those 
navigating  the  T.,  in  the  belief  that  the  S.  was 
close-hauled  on  the  starboard  tack,  ported,  win  r.  1>\ 
a  collision  occurred : — Hi  hi,  affirming  the  decision 
of  the  Court  of  Appeal,  that  since  with  ordinary 
skill  and  by  the  exercise  of  reasonable  care  those 
navigating  the  T.  could  not  have  ascertained  thai 
tho  S.  was  running  free,  the  T.  was  not  to  be 
deemed  to  be  in  fault  within  the  Merchant  Ship- 
ping Acts,  1873  (36  ,v  37  Viet.  e.  85),  s.  17. 
Baker  v.  Owners  of  tut  •*  Theodore:  H.  B  led." 
The  "  Theodore  H.  Band."   -       -  247 

6.    Limitation    of    Liability  -  -  Claim 

against  Fund  in  Court — Discontinuance — ]£*• 


762 
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SHIP — continued. 

toppel — Res  Judicata — Res  inter  alios  acta.]  An 
action  having  been  brought  by  the  owners  of  ship 
K.  against  the  ship  A.  for  damages  arising  out  of 
a  collision,  an  agreement  was  drawn  up  between 
the  parties  that  the  action  be  "  discontinued  with- 
out costs  on  the  ground  of  inevitable  accident," 
and  an  order  in  those  terms  was  drawn  up  in  the 
Admiralty  Kegistry.  The  owners  of  the  cargo  of 
ship  K.  having  afterwards  brought  an  action 
against  the  owners  of  ship  A.  for  damages  arising 
out  of  the  same  collision,  both  ships  were  held  to 
blame,  and  the  cargo  owners  were  held  entitled  to 
half  their  damages.  The  owners  of  ship  A. 
having  obtained  a  decree  limiting  their  liability 
and  having  paid  a  sum  into  Court,  the  cargo 
owners  filed  their  claim  in  the  limitation  action. 
The  owners  of  ship  K.  having  afterwards  with 
the  consent  of  the  owners  of  ship  A.  obtained  a 
rescission  of  the  order  for  this  discontinuance, 
claimed  against  the  fund  in  the  limitation  action. 
The  cartio  owners  having  objected  to  this  claim : — 
Held,  affirming  the  decision  of  the  Court  of  Ap- 
peal (11  P.  D.  40),  that  the  agreement  and  order 
for  discontinuance  (upon  their  true  construction) 
did  not  amount  to  a  release  of  all  claim?,  and 
that  the  owners  of  ship  K.  were  not  precluded 
from  claiming  against  the  fund. — The  Bellcaim 
(10  P.  D.  161)  distinguished.    Owners  of  Cargo 

OF  THE  "  KrONPRINZ"  V.  OWNERS  OF  THE  "  KRON- 

prinz."    The  "  Ardandhu  "         -  256 

7.    Salvage — Quantum  to  Salvors — Re- 

duction.'] Case  in  which  salvage  remuneration 
was  reduced  from  $12,000  to  $7500;  their  Lord- 
ships being  of  opinion  that  the  difference  between 
the  sum  awarded  and  that  which  would  be  liberal 
was  so  large  as  to  require  correction. — The 
Glenduror  (Law  Eep.  3  P.  C.  589)  approved  and 
followed.  Owners  of  the  "  Thomas  Allen"  v. 
Gow.  The  "  Thomas  Allen  "  -  118 

 Insurance      -  128,  503,  518 

See  Insurance,  Marine.    1,  2,  3. 

SITE  OF  SCHOOL — Eemoval  of  -  -  444 
See  Endowed  School  Act. 

SOLICITOR— Striking  off  rolls— British  Hon- 
duras -  459 
See  Practice — Privy  Council.  3. 

STAMP — Ad  valorem  duty — Stamp  Act,  1870, 
Schedule  and  s.  70 — Conveyance  on  Sale — Compul- 
sory Sale  under  Lands  Glauses  Consolidation 
(Scotland)  Act,  1845  (8  &  9  Vict.  c.  19)— Com- 
pensation for  Loss  of  Trade.]  The  schedule  of 
the  Stamp  Act  of  1870  (33  &  34  Vict.  c.  97)  pre- 
scribes an  ad  valorem  duty  on  every  "conveyance 
or  transfer  on  sale  of  any  property."  By  sect.  70 
the  term  "  conveyance  on  sale "  includes  every 
instrument  whereby  any  property  upon  the  sale 
thereof  is  transferred  to  or  vested  in  the  pur- 
chaser.— By  deed  of  conveyance  S.  &  Co.  conveyed 
business  premises  to  a  railway  company.  The 
deed  stated  that  the  jury  in  a  compensation  trial 
under  the  Lands  Clauses  Consolidation  (Scotland) 
Act,  1845,  had  found  that  S.  &  Co.  were  entitled 
to  £28,586  2s.  Id.  as  the  value  of  the  premises 
which  had  been  taken  by  the  company  under  the 
powers  of  their  special  Act ;  £14,572  16s.  3d  for 
the  value  of  the  buildings,  &c.,upon  the  premises, 
and  £9499  8s.  3(?.  as  compensation  for  loss  of 


STAMP — continued. 

business,  and  that  the  company  had  paid  the 
three  sums  so  assessed  to  S.  &  Co.  : — Held,  revers- 
ing the  decision  of  the  Court  of  Session,  that  the 
£9499  8s.  3d.  allowed  by  the  jury  as  compensation 
for  loss  of  business  was  part  of  the  "  consideration 
for  the  sale "  of  the  premises,  and  liable  to  ad 
valorem  duty  accordingly.  Commissioners  of 
Inland  Revenue  v.  Glasgow  and  South- 
western Railway  Company  -  -  315 
STATUTES  : 

3  &  4  Will.  4,  c.  42,  s.  39  (Amendment  of  Law 
— Arbitration)       -  738 
See  Arbitration. 
1  Vict.  c.  26  (Wills),  ss.  23,  24,  27        -  263 

See  Power. 
8  &  9  Vict.  c.  19  (Land  Clauses  (Scotland)) 

See  Stamps.  [315 
8  &  9  Vict.  c.  100  (Lunatics),  ss.  72,  99  -  ^206 
See  Lunatic. 

16  &  17  Vict.  c.  96  (Lunatics),  s.  4,  Sched.  A 

No.  1  -  -  -  _  206 
See  Lunatic. 

17  &  18  Vict.  c.  31  (Railway  and  Canal  Traffic). 

s.  7  -  -  -  -  -  '218 
See  Railway  Company. 

18  &  19  Vict.  c.  120  (Metropolis  Management), 

s.  250  -        -        -  _i 

See  Metropolis  Management  Acts. 

24  &  25  Vict.  c.  96  (Larceny),  s.  100     -  471 

See  Sale  of  Goods.  1. 

25  &  26  Vict.  c.  89  (Companies),  ss.  8,  12, 

26     -        -        -        -        -  409 

See  Company.  4. 
 s.  30  -        -        -  29 

See  Company.  3. 
 s.  42      -        -        -        -  371 

See  Company.  2. 
 s.  65  -        -        -  652 

See  Principal  and  Agent.  2. 
25  &  26  Vict.  c.  102  (Metropolis  Management), 

ss.  52,  53,  112  1 

See  Metropolis  Management  Acts. 
30  &  31  Vict.  c.  3  (British  North  America)  575 

See  Canada,  Law  of  4. 
30  &  31  Vict.  c.  131  (Companies),  ss.  9-20  409 

See  Company.  4. 

32  &  33  Vict.  c.  56  (Endowed  Schools  Act), 

ss.  5,  9,  11  and  19  -  -  -  444 
See  Endowed  School  Act. 

33  &  34  Vict.  c.  97  (Stamps),  Sched.  and 

s.  70  -  -  -  -  -  315 
See  Stamps. 

35  &  36  Vict.  c.  58,  s.  47  (Bankruptcy, 

Ireland),  s.  47  -  -  20 
See  Bankruptcy. 

36  &  37  Vict.  c.  66  (Judicature),  s.  24, 

sub-s.  2  -        -  300 

See  Peactice — Supreme  Court.  1. 

36  &  37  Vict.  c.  85  (Merchant  Shipping), 

s.  17  -  -  -  -  -  217 
See  Ship.  5. 

37  &  38  Vict.  c.  94  (Conveyancing,  Scot- 

land) -        -        -        -  544 

See  Scotch  Law.  3. 
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40  &  41  Vict.  c.  26  (Companies),  ss.  3,  4  409 
See  Company.  4. 
STATUTES— COLONIAL  :— 

23  Vict.  c.  72,  s.  10,  sub-s.  6  (Quebec)    -  110 

See  Canada,  Law  of.  6. 
30  Vict.  (Queensland  Constitution)        -  442 

See  Queensland,  Law  of. 

38  Vict.  Act  XVII.  (Cape  of  Good  Hope)  624 

See  Cape  of  Good  Hope,  Law  of. 

39  Vict.  No.  38  (New  South  Wales)       -  643 

See  New  South  Wales,  Law  of. 
42  Vict.  c.  9  (Dominion  of  Canada)      -  602 
See  Canada,  Law  of.  1. 

45  Vict.  c.  22  (Quebec)     -        -  -575 

See  Canada,  Law  of.  4. 

46  Vict.  c.  24  (Dominion  of  Canada),  s.  4  602 

See  Canada,  Law  of.  1. 
SUBSTITUTED  SERVICE— Divorce  bill  361,  364 
See  Practice — Divorce.    5,  6. 

TENANT  FOR  LIFE— Bonus        -        -  385 

See  Company.  1. 
TORT,  ACTION  OF — Right  of  subject  to  sue 

Crown         -  643 

See  New  South  Wales,  Law  of. 
TRADE-MARK — Law  of  Malta      -        -  453 

See  Malta,  Law  of.  2. 
TRANSFER— Shares— Holder  "  in  trust  "  617 

See  Canada,  Law  of.  3. 
TRUSTEE  —  Investment— Real  Securities— Mort- 
gage of  Trade  Premises — Brickfield— Valuation 
of  Trade  Premises — Inter est. ]  Trustees  invested 
trust  money  on  the  security  of  a  5  per  cent,  mort- 
gage of  a  freehold  brickfield,  with  buildings, 
machinery,  and  plaut  affixed  to  the  soil,  being 
advised  by  competent  valuers  that  the  property 
was  a  good  security  for  the  amount  invested.  The 
valuers'  report  was  in  fact  based  upon  a  valuation 
of  more  than  double  the  amount  invested  and 
upon  the  supposition  that  the  concern  was  going, 


TRUSTEE — continued. 

but  the  report  did  not  state  this,  nor  distinguish 
between  the  value  of  the  land  and  that  of  the 
buildings,  machinery,  &c.  The  trustees  acted 
bona  fide  but  acted  upon  the  report  without 
making  any  further  inquiries.  The  security 
having  failed : — Held,  atfirming  the  decision  of 
the  Court  of  Appeal  (33  Ch.  D.  347),  tint  the 
trustees  had  not  acted  with  ordinary  prudence, 
and  were  liable  to  make  good  the  money,  with 
interest  at  4  per  cent,  from  the  date  of  the  last 
payment;  and  th^t  the  tenant  for  life  was  not 
liable  to  return  ti>  the  trustees  1  per  cent.,  which 
was  claimed  on  the  ground  that  the  higher  in- 
terest was  due  to  its  being  a  hazardous  security. 
Leakoyd  v.  Whiteley       -  727 

UNDISCLOSED  PRINCIPAL — Set-off      -  271 
See  Principal  and  Agent.  1. 

VALUATION— Policy  of  Insurance  -  20 

See  Bankruptcy. 
VENDOR  AND  PURCHASER— Canadian  law— 

Quasi  contract       -        -        -  110 

See  Canada,  Law  of.  6. 

WARRANTY— Sale  by  sample.     -        -  284 

See  Sale  of  Goods.  2. 
WILL — Appointment— Power  created  after  will 

See  Power.  [263 
WITHDRAWING  MEMBERS— Building  society 

See  Building  Society.  [197 
WORDS—"  At  and  from  port "  128 

See  Insurance,  Marine.  1. 
 "  Dangers  and  accidents  of  the  sea  "  503,  518 

See  Ship.    2,  3. 
 "  Due  regard "  -        -        -        -  444 

See  Endowed  School  Act. 
 "  New  street "  -        -        -  1 

See  Metropolis  Management  Acts.  1. 
 "  Perils  of  the  sea  and  all  other  perils  "  481 

See  Insurance,  Marine.  3. 
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